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MEMORANDA. 

Mr.  Justice  Shepherd  was  unavoidably  absent  for  a  considerable  part 
of  this  term,  and  hence  was  prevented  from  participating  in  the  hearing 
of  many  of  the  cases  reported  in  this  volume. 

Mr.  Justice  Atsrt  dissented  in  the  following  cases  reported  in  thin 
volume:  Flour  Company  v.  Mclver,  p.  120;  Bristol  v.  Pearson,  p.  718. 

In  the  107th  and  106th  Reports  the  Solicitor  of  the  Second  District 
should  have  been  George  H.  White. 


ERRATA. 

In  Turner  v.  Holden,  page  182,  in  line  two  of  second  head-note,  for 
"time"  read  "him." 

In  Harrison  v.  Hargrove,  page  347,  in  line  two  from  bottom,  for 
"service"  read  "vice." 

In  Hart  v.  Hart,  page  868,  the  plaintiff's  name  should  be  "Julia" 
instead  of  "  Julian." 

In  Clark  v.  Railroad,  page  438,  in  line  thirteen  from  bottom,  for 
"N.  C."read  "N.  Y." 

In  Entry  v.  Railroad,  page  596,  in  line  twenty  from  top,  for  "Rail- 
road" read  "  Wicker." 

In  State  v.  Eastman,  page  T88,  in  line  seven  from  top,  for  "Stale" 
read  "State." 
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JAMESVILLE  AND  WASHINGTON  RAILROAD  COMPANY  v.  A. 

FISHER. 

Agency — Sheriff — Deputy —  Officer —  Minor  —  Process — Service. 

1.  A  Deputy  Sheriff,  in  the  abseDce  of  any  statutory  provision  in  that 

respect,  is  noc  an  ''officer"  in  the  sense  in  which  that  term  is 
ensployiHl  in  the  Constitution  of  this  State;  he  is  but  the  agent  of 
the  Sheriff,  under  whose  direction  he  is  presumed  to  act,  and  who 
is  responsible  for  bis  conduct  in  that  relation. 

2.  It  is  not  necessary  that  the  appointment  of  a  Deputy  Sheriff,  either 

general  or  special,  should  be  in  writing. 

3.  A  Sheriff  may  appoint  a  minor  his  deputy,  general  or  special;  and 

service  of  process  by  such  deputy  is  not  invalid  for  that  reason. 

Civil  Aciion,  originally  instituted  before  a  Justice  of  the 
Peace,  and  brought  by    appeal  to  the  Superior  Court  of 
Beaufort  County,  where  it  was  tried  at  the  May  Terra,  1890,. 
before  Whitaker,  J. 
109—1 
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The  return  of  the  officer,  upon  the  summons,  was  as  fol- 
lows: 

"Received  March  24th,  1890;  served  March  24th,  1890, 
by  reading  the  within  summons  to  A.  Fisher.  R.  T.  Hodges, 
SheriflF,  by  J.  H.  Hodges,  D.  S." 

Both  in  the  Court  of  the  Justice  of  the  Peace  and  in  the 
Superior  Court,  the  defendant  entered  a  special  appearance 
and  moved  to  dismiss  for  want  of  service,  because  James  H. 
Hodges,  who  actually  served  the  summons  as  deputy  for  R. 
T.  Hodges,  was,  at  the  time  of  serving  it,  under  the  age  of 
twenty-one  years.  It  was  admitted  in  both  Courts  that  he 
(James  H.)  was  not  twenty-one  years  old  when  the  summons 
was  served  by  him.  From  the  judgment  of  the  Court,  dis- 
missing the  action,  the  plaintiff  appealed. 

Mr.  J.  H,  Small,  for  plaintiff. 
Mr.  C,  F.  Warren,  for  defendant. 

Avery,  J.:  A  Sheriff  is  liable  to  answer  in  damages  for 
any  wrongful  act  of  his  deputy,  done  under  color  cf  his 
office,  for  which  the  Sheriff  would  have  incurred  such  liabil- 
ity had  he  done  the  act  himself;  and  in  all  such  cases  he  and 
his  deputy  are,  in  contemplation  of  law,  one  person.  Mur- 
free  on  Sheriffs,  §§  20,  59,  60,  62. 

So  far  has  this  doctrine,  as  to  all  wrongful  acts  of  the 
deputy  done  colore  officii,  been  carried  by  this  Court,  that  a 
demand  on  a  defnulting  deputy  for  money  collected  by  him 
in  that  capacity,  has  been  declared  equivalent  to  a  demand 
on  the  Sheriff.     Lyle  v.  Wilson,  4  Ired.,  226. 

While  a  deputy  is  professing  to  act,  and  inducing  others 
to  believe  that  he  is  acting  under  color  of  his  office,  his  per- 
sonality, like  that  of  other  agents,  seems  to  be  merged,  in 
legal  contemplation,  in  the  person  of  the  Sheriff  under  whose 
directions,  as  principal,  he  is  supposed  to  act.  Murfree,  mpra^ 
§§  20,  61.    The  service  of  the  summons  is  a  mere  ministerial 
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duty,  which  can  be  performed  by  a  deputy,  where  the  law 
gives  the  right  to  appoint  one,  and  even  between  him  and 
third  persons  his  official  acts  are  considered  those  of  the 
Sheriff's,  done  by  his  lawfully  constituted  agent.  The  right 
to  appoint  under-Sheriff^s  or  bailiffis  and  deputies  is  not 
always,  if  generally,  regulated  by  statute.  These  subordi- 
nates are  the  servants  and  agents  of  the  Sheriff;  and  his 
responsibility  for  them  and  relations  with  them  are  controlled^ 
generally,  by  the  law  governing  the  relation  of  principal  and 
agent.  Murfree,  mpra,  §§  16,  60.  While  public  policy  may 
have  induced  the  Ck)urts  to  hold  his  responsibility  in  some  in- 
stances to  be  greater,  never  less,  than  that  of  a  principal,  for 
the  acts  of  his  agent  within  the  scope  of  the  agency,  our  Code 
is  still  silent  as  to  the  manner  of  appointment  or  the  distinct 
duties  of  both  general  and  special  deputies,  while  this  Court 
has  declared  that  there  is  no  provision  of  the  common  law 
which  requires  the  deputation  of  a  Sheriff  to  be  in  writing, 
and  that  in  any  action  against  a  Sheriff,  for  the  misconduct 
of  a  person  alleged  to  be  his  deputy,  it  is  not  necessary  to 
prove  a  deputation,  but  it  is  sufficient  simply  to  show  that 
the  person  acted  as  deputy  with  the  consent  or  privity  of  the 
Sheriff".  State  ex  rei  Home  v.  Alleriy  5  Ired.,  36;  State  ex  rel, 
Buchanan  v.  Mcintosh^  2  Ired.,  53. 

In  some  of  the  States  statutes  have  been  enacted  providing 
for  the  appointment  of  general  deputies  and  bailiffs,  and 
prescribing  certain  duties  and  liabilities  arising  out  of  the 
position;  and  the  interpretations  of  these  laws  have  given 
rise  to  some  confusion  and  apparent  conflict  in  the  decisions 
of  different  States.  In  some  of  these  States  we  find  distinc- 
tions drawn  by  the  Courts  as  to  the  duties,  powers  and  liabili- 
ties of  general  deputies,  coming  within  the  provisions  of  their 
statutes,  and  special  deputies,  who  are  left  as  at  common  law 
to  be  treated  as  the  trusted  servants  or  agents  of  the  Sheriff: 
ProdoT  V.  Walker,  12  Ind.,  660. 

In  North  Carolina,  both  general  and  special  deputies  may 
be  appointed  by  the  Sheriff  without  writing,  and,  when  they 
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act  with  his  assent  or  privit}',  they  are  either  his  general  or 
special  agents  as  to  the  discharge  of  his  ministerial  duties, 
and  are  accountable  to  him  as  such.  An  individual  can, 
unqufstionably,  constitute  an  infant  his  agent,  and  subject 
himself  to  responsibility  for  all  acts  of  the  latter  within  the 
scope  of  the  agency.  Wharton  on  Agency,  §§  15, 16 ;  1  Law- 
son,  Rights  and  Remedies,  §  6;  Story  on  Agency,  §  7. 

In  the  absence  of  statutory  restrictions,  we  see  no  reason 
why  a  minor,  appointed  by  the  Sheriff  as  his  general  or 
special  deputy,  should  not  have  the  power  to  perform  a  mere 
ministerial  duty  of  his  office — such  as  serving  a  summons, 
issued  in  a  civil  action.  Murfree,  supra,  §  71 ;  McGeev,  Eadis^ 
3  Stewart  (Ala.),  307;  BarUett  v.  Seward,  22  Vt.,  176;  Miller  y. 
McMillan,  4  Ala.,  530;  EwelFs  Evan  on  Agency,  star  pp.  40, 
41.  Indeed,  Judge  Story  says  (in  a  note  to  section  149  of 
his  work  on  Agency) :  "  There  is  a  distinction  between  doing 
an  act  by  an  agent  and  doing  an  act  by  a  deputy,  whom  the 
law  deems  such.  An  agent  can  only  bind  his  principal 
when  he  does  the  act  in  the  name  of  his  principal.  But  a 
deputy  may  do  the  act  and  sign  his  own  name  and  it  binds 
the  principal;  for  the  deputy,  in  law,  has  the  whole  power  of 
the  principal."  This  citation  is  made,  not  to  give  approval 
to  the  distinction  drawn  by  him,  but  to  show  that  the  learned 
jurist  considered  a  deputy  as  sustaining  the  relation  of  an 
agent  to  the  officer  who  appoints  him.  If  a  Deputy  Sheriff 
were,  by  law,  constituted  an  officer,  and  the  mode  of  appoint- 
ing him  and  inducting  him  into  oflSce  were  prescribed,  as  in 
some  of  the  States,  our  view  of  this  case  might  be  materially 
different.  Gaymore  v.  Burlingame,  36  111.,  203;  Murfree, 
supra,  §  72.  The  qualifications  of  an  officer  are  clearly  set 
forth  in  sections  4  and  5,  of  Art  6,  of  the  Constitution,  and 
it  is  declared  essential  that  he  should  be  "  twenty-one  years 
old ;"  but  we  find  no  provision  in  our  Constitution  or  laws 
which  restricts  the  right  to  appoint  agents  on  the  one  hand, 
or  the  liability  for  their  acts  on  the  other. 
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In  Yeargin  v.  Siler,  83  N.  C,  348,  Justice  Dillard,  for  the 
Court,  says:     "The  rule  in  matters  judicial  is  ddegaUis  non 
potest  delegare,  but  in  duties  ministerial  the  officer  may  act  in 
person,  or  by  deputy  of  his  own  choice  and  appointment." 
We  think  that,  in  the  absence  of  any  statutory  restriction, 
the  Sheriff  has  the  power  to  appoint  a  minor  his  general  as 
well  as  his  special  deputy,  and  clothe  him  with  the  power  of 
a  bailiff,  as  to  his  ministerial  duties,  as  effectually  as  he  could 
constitute  him  his  agent  to  attend  to  private  business  for  him 
as  an  individual.     Broom,  Legal  Maxims,  619     The  current 
of  authority  in  this  country  sustains  this  view.     It  is  true, 
that  in  the  English  case  cited  by  counsel,  Cixcksfmw,  Winter^ 
17  Eng.  Com.  Law  Reports,  306,  the  Court  held  that  it  was 
highly  improper  for  a  Sheriff  to  entrust  the  service  of  a  war- 
rant in  replevin  to  an  infant,  because  the  deputy  was  author- 
ized to  take  possession  of  the  goods  and  was  responsible  for 
the  custody  of  them,  and  that  service  of  the  warrant  by  the 
infant  was  illegal.     The  learned  Judge  who  tried  the  case 
below  was,  doubtless,  influenced  by  this  authority  in  holding 
the  service  void  in  our  case.  But  the  conclusion  ol  the  Court 
in  Ctxkson  v.  Winter^  wapra^  seems  to  be  based  upon  the  idea 
that  a  defendant,  whose  goods  were  taken  for  rent,  had  no 
remedy  for  an  unlawful  seizure  except  against  the  deputy. 
That  difficulty  is  met  by  holding  that  the  Sheriff  is  civilly 
responsible  for  the  unlawful  acts  of  his  deputy,  to  the  extent 
to  which  he  would  be  liable  if  he  had  acted  in  his  own  proper 
person;  and  that  he  selects  and  appoints  his  agents  at  his 
own  hazard^  third  parties  having  no  interest  in  the  security 
he  may  exact  from  them.     Murfree,  suprOy  §§  20,  59,  60,  64. 
Thus,  in  every  way,  the  Courts  of  this  country  have,  in  the 
absence  of  specific  statutory  provisions,  adjusted  the  powers 
of  Sheriffs  and  their  deputies,  and  their  liabilities  to  the 
public  and  to  each  other,  according  to  the  rules  which  deter- 
mine the  duties  and  responsibility  of  principal  and  agent, 
and  have  recognized  the  right  of  the  Sheriff  to  select  such 
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agents  for  the'  discharge  of  mere  ministerial  duties,  as  an 
individual  could  appoint  and  constitute  for  the  transaction 
of  private  business,  even  though  he  might  entrust  the  duty 
to  a  person  not  sui  juris,  Murfree,  supra,  §§  71, 75,  and  refer- 
ences ;  Yeargin  v.  SiUr,  supra,  Mr.  Wharton  says,  in  sub- 
stance, that  the  only  qualification  of  the  rule  that  infants 
may  act  as  agents  and  bind  their  principals,  is  that  the 
infant  agent  must  not  be  very  deficient  in  mental  capacity. 
Wharton  on  Agency,  §  15. 

We  think  that  the  Judge  below  erred  in  sustaining  the 
demurrer,  and  the  judgment  is,  therefore,  reversed.  The 
cause  will  be  remanded,  to  the  end  that  the  defendant  may 
be  allowed  to  answer,  if  he  be  so  advised. 

Judgment  reversed. 


RICHARD  HURDLE  v.  REUBEN  STALLINGS. 
Arbitration — A  ward. 

While  arbitrators  have  power  to  decide  all  questions  as  to  the  admission 
and  rejection  of  evidence,  as  well  as  to  its  weight,  which  may  be 
offered  in  respect  to  the  matter  submitted  to  them,  yet  it  is  their 
duty  to  hear  all  evidence  material  to  the  case  that  may  be  offered; 
and  where  it  is  made  to  appear  that  they  arbitrarily  refused  to 
hear  any  evidence  whatever,  their  award  should  be  set  aside. 

This  was  a  Motion  by  plaintiff  to  set  aside  an  award, 
heard  at  Spring  Term,  1891,  of  Perquimans  Superior  Court, 
Bryan,  J.,  presiding.  The  motion  was  denied,  and  plaintiff 
appealed. 

Mr.  S.  B.  Pickard  (by  brief),  for  plaintiff. 
No  counsel  contra. 
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Shepherd,  J.:  By  consent  of  the  parties  it  was  ordered  by 
the  presiding  Judge  that  the  award  of  the  arbitrators  should 
be  a  rule  of  the  Court.  The  terms  of  the  submission  were 
that  the  arbitrators  should  "go  upon  the  land  in  controversy 
and  settle  the  lines  between  the  lands  of  the  plaintiff  and 
the  defendant,  and  settle  all  matters  of  difference  in  relation 
thereto." 

It  appears,  from  the  uncontroverted  testimony  of  the  plain- 
tiff and  the  witness  Harrell,  that  when  the  arbitrators  met 
the  plaintiff  offered  his  deeds,  plats,  etc.,  relating  to  the  lands 
in  controversy,  and  that  the  arbitrators  refused  to  receive  or 
examine  them.  Harrell  also  states  that  the  evidence  was 
offere<l  for  the  purpose  of  fixing  the  lines,  and  none  of  this 
testimony  being  disputed  we  must  assume  that  the  papers 
offered  were  relevant  to  the  questions  which  were  about  to 
be  passed  upon.  The  settlement  of  controversies  by  arbi- 
tration is  looked  upon  with  great  favor  by  the  courts,  and 
ordinnrily,  if  the  award  be  within  the  power  of  the  arbitra- 
tors, "and  unaffected  by  fraud,  mistake  or  irregularity,  the 
Judge  has  no  power  over  it,  except  to  make  it  a  rule  of  Court 
and  enforce  it  according  to  the  course  of  the  Court."  Lusk 
V.  Clayton^  70  X.  C,  184.  Even  where  they  decide  errone- 
ously, the  error  will  not  vitiate  the  award  "unless  it  appears 
that  the  arbitrators  intended  to  decide  according  to  law  " 
(Jones  v.  FrazieVy  1  Hawks,  379);  and  it  is  said  by  Shaw,  C.  J., 
in  Boston  Water  Poster  Co.  v.  Gray  (o  Mete,  131),  that,  "as 
incident  to  the  decision  of  the  questions  of  fact  (the  arbi- 
trators) have  power  to  decide  all  questions  as  to  the  admis- 
sion and  rejection  of  evidence,  as  well  as  the  credit  due  to 
evidence,  and  the  inference  of  fact  to  be  drawn  from  it." 

So,  also,  arbitrators  have  some  power  within  their  discre- 
tion to  determine  how  much  evidence  they  will  hear  (Nich- 
oils  V.  Warren^  6  Q  B.,  615,  per  Lord  Denman,  C.  J.),  but  it  is 
their  general  duty  to  hear  all  evidence  material  to  the  case 
which  is  offered  (Morse  on  Arbitration  and  Award,  142);  and 
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Russell,  in  his  work  on  Arbitration  (Third  Edition,  178),  says 
that  "  declining  to  receive  evidence  on  any  matter  is,  under 
ordinary  circumstances,  a  delicate  step  to  take:  for  the  refusal 
to  receive  proof,  where  proof  is  necessary,  is  fatal  to  the 
award."  In  this  case  the  arbitrators  were  to  settle  the  lines 
between  the  parties  and  all  matters  of  difference  in  relation 
thereto.  The  evidence,  according  to  the  affidavits  of  the 
plaintiff,  was  offered  for  that  purpose,  and  there  is  no  attempt 
to  show  that  it  was  immaterial. 

Without  undertaking  to  lay  down  any  rule  beyond  the 
general  principles  indicated  as  to  how  far  arbitrators  may  go 
in  the  rejection  of  testimony,  we  are  clearly  of  the  opinion 
that  they  have  no  power  to  arbitrarily  decline  to  receive  or 
examine  any  testimony  whatever. 

For  this  reason  we  think  that  the  award  should  have  been 
set  aside. 

Error. 


J.  W.  ALBERTSON  et  al.  v.  HARVEY  TERRY  et  al. 

Removal  of  Causes— Prosecution  Bond — Statute  of  Limitations, 

1.  The  finding  of  facts  by  the  trial  court  upon  a  motion  to  remove  is 

conclusive,  and  the  ruling  of  the  Court  thereupon  is  not  review- 
able. 

2.  An  objection  to  a  prosecution  bond,  made  after  the  jury  has  been 

empanneled,  comes  too  late. 

3.  The  statute  of  limitations  is  not  available  unless  pleaded. 

Civil  action,  tried  at  Spring  Term,  1891,  of  Pasquotank 
Superior  Court,  Bryan,  J.,  presiding. 

The  plaintiffs  sued  to  recover  the  sum  of  five  hundred 
dollars,  alleged  to  be  due  them  as  attorneys  at  law  for  pro- 
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fessional  services.  There  was  judgment  by  default  for  want 
of  an  answer,  and  upon  the  inquiry  as  to  the  amount  due 
them  the  questions  presented  for  review  arose.  There  was 
judgment  for  plaintiffs,  from  which  the  defendants  appealed. 

Mr.  E.  F.  Aydldt,  for  plaintiffs. 
Mr.  Harvey  Terry,  for  defendants. 

Clark,  J. :  The  case  on  appeal  presents  four  exceptions 
for  review — 

1.  The  denial  of  the  motion  to  remove 

The  statute  (Code,  §§  196,  J 97)  forbids  the  Judge  to  re- 
remove  a  cause  on  an  allegation  that  a  fair  trial  cannot  be 
had  in  the  county  where  pending,  unless  satii^fied,  after 
thorough  examination  of  the  evidence,  that  the  ends  of 
justice  demand  a  removal.  Here,  the  Judge  finds  as  a  fact 
that  the  defendants  could  seclire  a  fair  trial  in  said  county. 
Such  finding  is  conclusive,  and,  besides  the  granting  or 
refusal  of  such  motion,  is  not  reviewnble.  State  v.  Duncan^ 
28  N.  C,  98;  State  v.  Hildreth,  31  N.  C,  429;  State  v.  Hill,  72 
N.  C,  345;  ^te  v.  Hall,  73  N.  C,  134;  State  v.  Johnson,  104 
N.  C,  780. 

2.  After  the  jury  was  empanneled,  the  defendants  moved 
to  nonsuit  the  plaintiffs,  because  the  prosecution  bond  was 
improperly  executedf  The  plaintiffs  asked  leave  to  perfect 
the  bond,  which  was  granted,  and  defendants'  motion  denied. 
The  objection  came  too  late.  Brittain  v.  Howell,  19  N.  C, 
107;  Rimell  v.  Saunders,  4S  N.  C,  432 ;  Hughes  v.  Hodgfs,  94 
N.  C,  56. 

3.  After  argument  by  counsel  to  the  jury,  the  defendants 
asked  the  Court  to  charge  the  jury  that  "no  charge  in  the 
bill  of  particulars  against  Terry  is  shown  that  is  not  paid 
in  full  to  plaintiffs,  as  shown  by  copies  of  receipts  filed ; 
therefore  Terry  is  not  liable  for  the  debts  of  Ely."  The 
Court  declined  to  give  the  instruction,  and  charged  the  jury 


10  IN  THE  SUPREME  COURT. 


HORNTHAL  V,  BURWBLL. 


that  it  was  a  question  of  fact  for  them,  in  passing  upon 
which  they  were  to  be  guided  by  the  evidence  submitted  to 
them. 

Had  the  Judge  granted  the  prayer,  it  would  have  been  a 
palpable  violation  of  the  Act  of  1796  (Code,  §  413).  The 
question  of  payment  was  an  issue  of  fact  for  the  jury. 

4.  Because  the  Court  declined  to  charge,  as  requested,  that 
all  items  of  charges  made  by  plaintiffs  more  than  three 
years  before  suit  brought  were  barred  by  the  statute  of  lim- 
itations. The  trial  was  an  inquiry  instituted  upon  a  judg- 
ment by  default  for  want  of  an  answer,  taken  at  the  previous 
term.  It  is  familiar  learning  that  the  statute  of  limita- 
tions is  not  available  unless  pleaded.  Guthrie  v.  Bacon,  107 
N.  C,  337;  Randolph  v.  Randolph,  Ibid,  506;  and  this  is 
required  by  the  statute.     The  Code,  §  138. 

Affirmed. 


L.  H.  HORNTHAL  et  al.  v.  D.  S.  BURWELL  et  al. 

A  tlachment— Mortgage — Do  micile —  County — Records  and 
Judgments  in  other  States — Contract, 

M.,  being  indebted  to  plaintifft^,  conveyed  to  them  certain  personal 
property,  then  in  North  Carol ina,  by  deed  of  mortgage,  which 
was  duly  proven  and  registered  in  the  proper  county;  M.  retained 
possession  of  the  property  and  carried  it,  in  the  prosecution  of  bis 
business,  into  the  State  of  Virginia,  where — he  being  a  non-resi- 
dent of  that  State — it  was  seized  under  attachment  at  the  suit  of 
his  creditors,  and  under  judgments  rendered  in  the  Courts  of 
defendants,  Virginia,  was  sold  and  the  proceeds  applied  to  their 
sadsfaction.  The  mortgage  was  not  registered  in  Virginia,  and  it 
appeared  that,  by  the  laws  of  that  State,  mortgages  of  persona) 
property  are  void  against  creditors  except  from  the  date  of  their 
registration:  Heldj 

1.  That  the  plaintiffs  were  entitled  to  recover  from  the  defendants  the 
value  of  the  property  included  in  the  mortgage,  which  they  had 
caused  to  be  seized  and  sold  under  their  attachments. 
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3.  Attachment  is  not,  strictly  speaking,  a  proceeding  in  rem,  and  a  judg- 
ment therein  is  only  conclasive  upon  the  parties  to  it,  and  those 
in  privity  with  them. 

The  cause  was  heard  upon  complaint  and  demurrer,  at 
Spring  Term,  1891,  of  Washington  Superior  Court,  Bryan,  /., 
presiding. 

The  plaintiflFs  alleged — 

"1.  That  at  the  time  of  the  execution  of  the  deed  of  trust 
hereinafter  named,  one  I.  T.  II.  Moore  was  the  owner,  and 
had  in  his  possession  in  Washington  County,  N.  C,  a  large 
number  of  horses,  mules,  oxen,  log-wagons,  and  other 
property. 

2.  That  on  the day  of ,  1888,  the  said  Moore, 

being  indebted  to  the  plaintiffs  in  the  sum  of  three  thousand 
dollars,  for  the  purpose  of  securing  the  same  conveyed  to  the 
plaintiffs  the  said  property  by  deed  of  mortgage  with  power 
of  sale,  which  was  duly  registered  in  the  county  of  Wash- 
ington, where  the  property  then  was,  and  in  the  county  of 
Hertford,  the  residence  of  said  Moore,  before  the  seizure  of 
the  property  hereinafter  complained  of. 

3  That  Moore  was  engaged  in  getting  lumber  for  market, 
and  used  the  said  property  in  his  business,  and  moved  the 
same  from  place  to  place  where  he  could  procure  standing 
timber. 

4.  That  during  the  month  of  August,  18h9,  the  said  Moore 
became  engaged  in  the  timber  business  in  the  county  of 
Southampton  in  Virginia,  about  two  or  three  miles  from  the 
State  line,  and  was  using  the  said  property  in  said  county  in 
his  business,  and  while  said  property  was  in  said  county 
being  so  used,  the  defendants,  who  were  creditors  of  said 
Moore,  sued  out  attachments  in  the  proper  Courts  of  said 
county  in  suits  therein  pending  in  their  favor  against  said 
Moore,  and  caused  said  property  to  be  seized  under  said 
attachments  and  sold  by  the  Sheriff  of  said  county  under 
orders  duly  issued  in  said  suits,  and  the  money  applied  in 
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pHrt  f»ayment  of  the  judgments  in  said  causes,  the  said 
Moore  being  at  the  time  a  non-resident  of  Virginia. 

4J.  That  under  the  laws  of  Virginia,  all  mortgages  of  per- 
sonal property  are  void  as  to  cre-litors,  except  from  the 
recording  of  such  mortgages  in  the  county  wherein  the 
property  !.«,  and  the  mortgage  under  which  the  plaintiffs 
claim  wa«  not  recorded  in  the  county  of  Southampton. 

5.  That  the  property  so  seized  was  part  of  that  conveyed 
in  the  mortgage  deed  aforesai<l,  and  consisted  of  three  liorses 
seven  muUs.  six  oxen,  four  log  wagons  and  chains,  two  pairs 
of  log- wheels  and  chains,  two  pairs  of  bunk  wheels,  and  five 
sets  of  wagon  harness,  which  sold  at  said  sale  for  six  hun- 
dred and  fifty-seven  dollars  and  fifty  cents, and  were  reason- 
ably worth  twelve  hundred  dollars. 

6.  That  no  part  of  the  debt  secured  in  the  said  deed  of 
trust  has  been  paid;  the  said  Moore  is  insdvent,  and  the 
property  described  in  the  mortgage  aforesaid  not  seized,  as 
alleged,  is  of  little  value  and  entirely  insuflBcient  to  pay  the 
debt  secured. 

7.  That  the  plaintiffs  have  been  greatly  damaged  by  the 
defendants. 

Wherefore,  they  demand  judgment  for  the  sum  of  fifteen 
hundred  dollars,  with  interest  and  cost." 

The  defendants  demurred,  and  assigned  the  following 
grounds  therefor: 

"Because  the  complaint  does  not  state  any  cause  of  action 
against  these  defendants,  it  appearing  from  the  complaint 
that  the  mortgage  under  which  plaintiffs  claim  was  not 
recorded  in  the  county  of  Southampton,  in  the  State  of  Vir- 
ginia, where  the  property  in  controversy  was  situated,  as  was 
required  by  the  laws  of  th^t  State,  to  make  it  valid  against 
the  creditors  of  said  Moore.  And  that  said  property  was 
attached  and  sold  under  regular  attachment  proceedings 
sued  out  in  a  suit  pending  in  the  proper  Court  of  said 
county  of  Southampton,  wherein  these  defendants,  who  were 
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creditors  of  said  Moore,  were  plaintiffs  and  said  mortgagor 
was  defendant,  and  the  proceeds  were  insufficient  to  pay  the 
judgments  in  said  suit " 

It  was  adjudged  by  the  Court  that  the  demurrer  be  over- 
ruled, and  they  having  declined  to  answer  over,  as  allowed 
by  the  Court,  it  was  further  adjudged  that  the  plaintiffs 
recover  the  sum  of  six  hundred  and  fifty-seven  dollars  and 
fifty  cents,  with  interest  and  costs. 

From  this  judgment  defendant  appealed. 

Iff.  C.  L.  Pttiigrew,  for  plaintiffs. 
Mr.  R.  B.  Winbome,  for  defendants. 

Shepherd,  J.:  The  principle  embodied  in  the  maxim 
mohilia  sequuhtur  personam  is  generally  recognized  in  all 
civilized  countries,  and  it  follows  as  a  natural  consequence, 
says  Story  (Conflict  Laws,  383),  that  **  the  laws  of  the  owner's 
domicile  (or  the  lez  loci  contractus)  should  in  all  cases  deter- 
mine tlie  validity  of  every  transfer,  alienaiion  or  disposition 
made  by  the  owner,  whether  it  be  irtter  vivos  or  be  post  mor- 
tem"  The  authority  of  such  laws,  however,  is  admitted  in 
other  States,  not  ex  prfjjrrio  vigf/re,  but  ex  comitate^  and,  hence, 
it  is  now  very  generally  held  that  when  they  "clash  with 
and  interfere  with  the  rights  of  the  citizens  of  the  countries 
where  the  parties  to  the  contract  seek  to  enforce  it,  as  one  or 
the  other  of  them  must  give  way,  those  prevailing  where  the 
relief  is  sought  must  have  the  preference."  Oliver  v.  Townes, 
14  Martin  R.  (La.),  93;  2  Kent  Com.,  458;  Moye  v.  May,  8 
Ired.Eq.,  131.  This  is  illustrated  by  the  leading  case  first  cited, 
where  a  ship  was  sold  in  Virginia  and  was,  before  delivery, 
attached  by  creditors  at  New  Orleans  The  Court  held  the 
sale  void,  as  to  the  attaching  creditors,  because  the  law  of  the 
siivs  required  an  actual  delivery  to  pass  the  title. 

So,  in  the  case  of  Qreen  v.  Van  Buskirk,  7  Wallace,  139,  an 
attachment  in  Illinois  was  sustained  as  against  a  mortgage 
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executed  by  the  owner  in  New  York,  but  not  registered  in 
Illinois  where  the  property  was  situated.  The  laws  of  that 
State  provided  that  the  mortgage  should  be  "  void  as  against 
third  persons  unless  acknowledged  and  registered,  and  unless 
the  property  be  delivered  to  and  remain  with  the  mortgagee." 
This  principle,  however,  has  no  application  to  a  case  like 
ours,  where  the  mortgage  was  executed  and  duly  registered 
according  to  both  the  law  of  the  domicile  and  (lie  law  of  the  situ^. 
The  property  was  situated  in  this  State,  and  the  title  of  the 
mortgagees  perfected  here.  This  being  so,  we  think  it  quite 
clear  that  the  removal  of  the  property  to  another  State  could 
not  deprive  the  mortgagees  of  their  rights. 

In  support  of  this  position  there  seems  to  be  a  consensus 
of  judicial  opinion.  Even  in  Louisiana  (whose  Courts  were, 
perhaps,  among  the  most  prominent  in  giving  effect  to  the 
law  of  the  situs  as  above  explained)  there  has  never  been 
any  doubt  upon  this  question.  On  the  contrary,  in  Thuret  v. 
JenkinSf  1  Martin  (La.),  318,  it  was  held  that  where  the  title 
had  passed,  "tiie  circumstance  of  the  chattel  being  after- 
wards brought  into  a  country,  according  to  the  law  of  which 
the  sale  would  be  invalid,  would  not  affect  it."  The  doctrine 
of  this  ca?e  has  sitice  been  affirmed  in  Southern  Bank  v.  Wood, 
14  La.  Am.,  561. 

To  the  same  effect  is  Langworthy  v.  Little,  12  Cush.,  109, 
where  Shaw,  C.  J.,  says  that  "a  party  wh(»  obtains  a  good 
title  to  property,  absolute  or  qualified,  by  the  laws  of  a  sister 
State  is  entitled  to  maintain  and  enforce  those  rights  in  this 
State."  The  property  was  attached  in  Massachusetts  as  the 
property  of  the  mortgagor,  and  the  Sheriff  was  held  liable 
for  its  conversion. 

So,  in  Jones  on  Chattel  Mort.,  301 ,  it  is  said  that  "  although 
the  mortgage  be  not  executed  in  conformity  with  the  laws 
of  the  State  to  which  the  property  is  afterwards  removed,  if 
executed  and  recorded  according  to  the  laws  of  the  State  or 
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country  of  its  execution,  it  is  effectual  to  hold  the  property 
in  the  State  to  which  it  is  removed." 

So,  in  BaUard  v.  Winter^  the  Supreme  Court  of  Connecticut 
sustained  an  action  of  trover  against  one  of  its  own  citizens 
for  suing  out  attachment  proceedings  against  pioperty  which 
had  been  mortgaged  according  to  the  law  of  Massachusetts,  but 
which  had  been  subsequently  removed  to  the  former  State. 
The  Court  said :  "By  the  general  rules  of  law,  title  thus  per- 
fected in  one  State  is  respected  in  all  other  States  and  coun- 
tries into  which  the  property  may  come.    *    *    *    it  would 
certainly  be  very  inconvenient  if  such  mortgages,  fairly  npade 
in  Massachusetts,  should  be  held  invalid  in  Connecticut  in 
respect  to  movable  property  which  may  be  daily  pas^sing  to 
and  fro  along  the  dividing  lines  between  the  States."    This 
case  is  reported  in  the  American  Law  Register,  Vol.  12,  page 
759,  and  is  highly  approved  by  the  annotator,  who  cites 
several  authorities  in  its  support. 

The  same  point  was  decided  by  the  Supreme  Court  of  the 
United  States  in  United  States  Bank  v.  Lee,  13  Peters,  107. 
There  certain  property,  being  in  Virginia,  was  conveyed  in 
trust  to  Richard  Bland  Lee  for  the  benefit  of  Mrs.  Le^.  The 
title  passed  according  to  the  Virginia  law,  but  the  property 
being  subsequently  removed  to  the  District  of  Columbia, 
where,  under  a  prevailing  Maryland  statute,  such  a  transfer 
would  not  be  good  except  upon  certain  condftions,  which 
had  not  been  complied  with,  the  Court  (Catron,  J.)  said  that 
"the  statute  had  no  reference  to  a  case  where  the  title  bias 
been  vested  by  the  laws  of  another  8tate,  but  operates  only  on 
salts,  mortgages  and  gifts  made  in  Maryland."  The  follow- 
ing authorities  are  also  directly  in  point :  Hilliard  Mortgages, 
412;  Keenan  v.  ^imaon,  32  Minn.,  377;  Ferguson  v.  Clifford, 
37  N.  H.,  86;  Jones  v.  Taylor,  30  Vt.,  42;  Bank  v.  Danforth, 
14  Gray,  123 ;  Martin  v.  Hill,  12  Barb.,  631 ;  Kanage  v.  Tay- 
tor,  7  Ohio  St.,  134;   W^^son  v.  Carsm,  12  Md.,  54 ;  Smith  v. 
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McLean,  24  Iowa,  :i22;  Hicks  v.  SHmin,  71  N.  C,  539;  Barker 
V.  Stanj,  2-')  Miss.,  477;  Fovst  v.  RunneU,  62  Mo.,  524. 

The  defendants,  however,  contend  that  they  are  protected 
by  the  sale  under  the  attachment  proceedings  in  the  Virginia 
Court.  They  rely  upon  the  case  of  Oreen  v.  Vav  Bnakirky 
suprffy  and  insist  that,  under  the  act  of  Congress,  full  faith 
and  credit  must  be  given  to  the  judgments  of  the  Courts  of 
a  sister  State.  It  is  true,  that  the  decision  referred  to  was 
chiefly  based  upon  that  statute;  but  it  must  be  observed 
that  the  record  of  such  an  adjudication  has  only  (we  quote 
from  the  opinion)  "  the  same  faith  Miid  credit  as  it  has  in  the 
State  Court  from  which  it  is  taken,"  and  that,  "in  order  to 
give  due  force  and  effect  to  a  judicial  proceeding,  it  is  often 
necessary  to  show  by  evidence  outside  of  the  record  tlie  pre- 
dicament of  the  property  on  which  it  operated."  Such  was 
the  course  pursued  by  the  Court  in  that  case,  and  as  we  have 
seen  that  the  ti»le  to  the  property  had  not  passt-d  according 
to  the  law  of  the  siiits,  the  attachment  proceedings  were  sus- 
tained. If,  however,  it  had  appeared  that  at  the  t«me  of  the 
execution  of  the  mortgage  in  New  York  th-^  property  was 
also  there,  but  had  been  afterwards  removed  to  Illinois,  it 
cannot  be  doubted  that  the  decision  would  have  been  other- 
wise. Happily,  we  have  a  case  directly  in  point  from  the 
Supreme  Court  of  Illinois,  Mumford  v.  Canty,  Vol.  50,  3G6.  It 
is  there  distinctly  held  that  "where  personal  property  was 
mortgaged  in  the  State  of  Missouri  and  permitted  to  remain 
with  the  mortgagor  (contrary  to  the  law  of  Illinois)  after  the 
maturity  of  the  debt  to  secure  which  the  mortgage  was  given, 
and  upon  being  subsequently  brought  into  Illinois  was 
seized  under  an  attachment  in  favor  of  a  bona  fide  creditor 
of  the  mortgagor,  the  rights  of  the  mortgagee  (would)  be 
determined  by  the  law  of  Missouri,"  and  the  mortgagee  was 
permitted  to  recover  the  property  of  the  purchaser.  Here, 
then,  we  have  an  express  decision  as  to  the  effect  which  is  to 
be  given  to  such  a  judgment  in  the  State  in  which  it  is  ren- 
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deredy  and  it  is  only  to  this  extent,  and  no  further,  that  the 

judgment  is  conclusive  in  a  sister  State.    To  hold  otherwise, 

would  go  beyond  what  the  statute  requires,  and  give  the 

same  effect  to  an  attachment  proceeding,  which  generally 

follows  a  proceeding  which  is  strictly  and  technically  in  reni. 

Such  is  not  the  law.     An  attachment  proceeding,  though 

often  spoken  of  as  a  proceeding  in  rem,  "cannot  be  admitted 

to  come  within  the  strict  meaning  of  that  term.  *  *  *   The 

judgment  is  conclusive  only  upon  the  actual  parties  to  the 

litigation  and  those  in  privity  with  them,  *  *  *  and  they 

use  the  hold  obtained  by  the  seizure  of  specific  property 

merely  as  a  means  of  reaching  and  giving  effect  to  the  rights 

of  parties,  and  neither  claim  nor  exercise  any  controlling 

authority  over  the  title  of  strangers,     The  same  remark 

applies  to  replevin."    2  Black,  Judgments,  801;   Drake  on 

Attachment,  §  245;  Dutchess  of  Kingston's  Case,  3  Smith  L. 

C,  2011.    In  his  notes  to  the  latter  case.  Judge  Hare  cites, 

with  entire  approval,  the  opinion  of  Hale,  J.,  in  Woodruff 

V.  TayloTy  20  Vt.,  65,  in  which  it  is  said  that  the  operation 

of  such  a  proceeding  "  must  be  limited  to  the  parties  to  it, 

and  cannot  in  any  manner  affect  the  right  or  interest  of  any 

other  person,  having  an  independent  and  adverse  claim  to 

the  goods,"  etc. 

Having  shown,  we  think,  that  the  title  perfected  here  was 
not  lost  by  the  removal  of  the  property  to  Virginia,  and 
that  the  record  of  the  judgment  in  the  attachment  proceed- 
ing is  only  to  be  respected  in  so  far  as  effect  is  given  to  it 
in  that  State,  we  cannot  but  assume,  in  the  absence  of  any 
decision  to  the  contrary,  that  the  same  principle  of  comity, 
so  universally  recognized  and  acted  upon,  likewise  prevails 
in  Virginia,  and  that  even  if  these  plaintiffs  were  suing  in 
that  jurisdiction  they  would  be  permitted  to  recover.  This 
would  seem  all  the  more  reasonable,  as  we  have  extended 
this  very  comity  to  a  citizen  of  our  sister  State  in  a  case  pre- 
cisely similar  to  the  one  under  consideration.  Anderson  v. 
109  —  2 
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Doaky  10  Ired.,  295.  There,  a  slave,  being  in  Virginia,  was 
mortgaged  by  its  owner  and  the  mortgage  duly  registered 
in  Carroll  County.  It  was  never  registered  in  this  State,  nor 
was  it  executed  according  to  its  laws.  The  slave  came  to 
this  State  and  was  attached  by  a  creditor  of  the  mortgagor. 
In  an  action  of  trover,  brought  by  the  mortgagee  against  the 
Sheriff,  the  plaintiff  was  permitted  to  recover. 

It  will  be  noted  that  we  have  discussed  this  question  as  if 
the  plaintiffs  were  seeking  redress  in  the  Courts  of  Virginia. 
If  we  have  shown  that,  according  to  what  appears  to  be  the 
entire  course  of  judicial  opinion,  they  would  be  entitled  to 
recover  there,  a  fortiori  can  they  recover  in  the  Courts  of 
this  State  when  they  have  acquired  jurisdiction  over  the 
parties? 

To  the  foregoing  authorities  we  will  add  a  recent  decision 
of  the  Court  of  Appeals  of  New  York.  In  that  case  {Edgerly 
V.  Bush,  81  N.  Y.,  199),  B.  executed  to  plaintiff  a  chattel 
mortgage  upon  a  span  of  horses,  both  parties  then  residents 
of  New  York.  B.  subsequently  took  them  to  Canada,  where 
they  were  sold  by  a  regular  trader  dealing  in  horses,  the 
purchaser  buying  in  good  faith.  Under  the  laws  of  Canada 
property  cannot  be  reclaimed  from  one  so  purchasing  with- 
out refunding  the  price  paid.  Defendant,  a  resident  of  this 
State,  bought  the  horses  in  Canada  from  such  purchaser 
and  they  were  left  in  Canada.  Upon  refusal  of  defendant 
to  deliver  them,  the  plaintiff  sued  for  their  conversion.  The 
Court  held  (Folger,  C.  J.,  delivering  an  elaborate  opinion) 
that  the  plaintiff  was  entitled  to  recover. 

We  are  of  the  opinion  that  his  Honor  very  properly  over- 
ruled the  demurrer;  but  he  should  have  given  the  defendants 
an  opportunity  to  answer.  The  Code,  §  272;  Moore  v.  Hobbs, 
77  N.  C,  65;  Bronson  v.  Insurance  Co,,  85  N.  C,  411. 

Modified  and  afiirmed. 
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W.  W.  LEWIS  V.  JOHN  L.  ROPER  LUMBER  COMPANY. 

Color  of  Title — Deed — Evidence. 

A  deed,  conTeying  a  tract  of  land  situate  in  two  counties,  haying  been 
duly  admitted  to  probate  in  one,  its  execution  is  thereby  suffi- 
ciently established  to  make  it  competent  evidence,  ss  color  of  titl^i 
to  the  lands  located  in  the  other  county. 

This  was  an  action  to  recover  damages  for  an  alleged 
tr^pass  on  land,  and  cutting  and  taking  timber  therefrom, 
tried  at  Spring  Term,  1891,  of  Washington  Superior  Court, 
Bryan,  /.,  presiding. 

The  defendant  denied  the  allegations  of  the  complaint, 
and  claimed  that  it  was  the  owner  in  fie  of  the  land  upon 
which  the  trespass  is  alleged  to  have  been  committed. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

J/r.  S.  B,  Spruill  (by  brief),  for  plaintiff. 
Sir.  Ovaries  L.  Peiiigrew,  for  defend&nt. 

Davis,  J.:  Among  other  questions  [iresented  by  the  case 
on  appeal,  is  the  following:  The  defendant  offered,  as  a 
link  in  his  chain  of  title,  a  deed  for  land  lying  in  Washing- 
ton and  Tyrrell  counties,  including  the  locus  in  quo.  This 
deed  had  been  properly  proved  and  registered  in  the  county 
of  Tyrrell,  but  had  not  been  registered  in  Washington 
County.     This  deed  defendant  nho  offered  as  color  of  title. 

Plaintiff  objtcted  to  the  introduction  of  this  deed  because 
it  had  not  been  registered  in  Washington  County,  unless  the 
execution  of  the  same  should  be  proved.  The  Court  excluded 
the  deed,  and  the  defendant  excepted. 

There  was  evidence  tending  to  show  that  the  defendant, 
and  those  under  whom  he  claims,  had  been  in  the  continuous 
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possession  of  the  land  in  controversy  for  more  than  seven 
years. 

We  think  the  deed  offered  in  evidence  constituted  color  of 
title,  and  that  there  was  error  in  excluding  it. 

The  deed  had  been  properly  proven  and  registered  in 
Tyrrell  County,  the  land  lying  in  both  Tyrrell  and  Washing- 
ton counties,  and  The  Code,  §  124S,  provides  that,  "Where 
real  estate  is  situate  in  two  or  more  counties,  probate  of  the 
deed  or  other  instrument  conveying  or  concerning  the  same, 
made  before  the  Clerk  of  the  Superior  Court  of  either  of  said 
counties,  is  sufiBcient." 

It  is  the  continuous  possession  of  land,  under  color  of  title, 
for  the  statutory  period  that  confers  title,  and  not  the  vcUidUy 
of  the  instrument  constituting  color  of  title. 

The  possession  puts  everybody  upon  notice  as  to  the  pos- 
sessor's title  or  claim  of  title,  whether  legal  or  equitable, 
registered^or  unregistered,  and  it  is  well  settled  that  a  deed, 
whether  registered  or  not,  is  good  as  color  of  title.  Campbell 
V.  Mc Arthur y  2  Hawks,  33;  Hardin  v.  Barrett,  6  Jones,  159; 
Brown  v.  Brovm,  106  N.  C,  451. 

The  deed  had  been  proved  in  a  Court  of  original  and  com- 
petent jurisdiction,  and  the  defendant  was  entitled  to  the 
benefit  of  it  as  evidence  in  making  out  his  chain  of  title  to 
the  land  in  controversy.  Edwards  v.  Cobb,  95  N.  C,  4 ;  Evans 
V.  Etlieridge,  99  N.  C,  43,  and  cases  there  cited. 

There  were  other  exoeptions  presented  in  the  case  on 
appeal,  but  we  deem  it  unnecessary  to  consider  them.  There 
was  error  in  excluding  the  deed  offered  as  color  of  title,  and 
the  defendant  is  entitled  to  a  new  trial. 

Error. 
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WARDENS  ST.  PETER'S  EPISCOPAL  CHURCH  v.  THE  TOWN  OF 

WASHINGTON. 

Injunction — Municipal  Ordinance, 

An  iDJuDctioD  will  not  be  granted  to  pi  event  the  enforcement  ot  an 
alleged  unlawful  municipal  ordinance;  nor  can  an  action  be  main- 
tained which  only  seeks  to  have  such  ordinance  adjudged  void. 

Civil  action,  tried  on  complaint  and  demurrer  at  Spring 
Term,  1891,  of  Beaufort  Superior  Court,  Bryan,  J.,  pre- 
siding. 

The  ordinance  in  question  was  as  follows: 

"Ordinance  XXXIII. — No  interment  of  the  dead  shall  be 
made  within  the  corporate  limits  of  the  town  of  Washing- 
ton, N.  C,  nor  shall  the  Clerk  issue  the  permit  for  any  such 
burial ;  nor  shall  the  body'of  any  person  dying  within  the 
corporate  limits  of  the  town  be  removed  therefrom  without 
a  permit  from  the  Town  Clerk,  and  no  permit  shall  be  given 
by  the  Clerk  where  there  has  been  an  attending  physician 
without  a  certificate  from  said  physician  stating  cause  of 
death;  and  no  dead  body  shall  be  exhumed  within  the  cor- 
porate limits  of  the  town  and  removed  therefrom  without  a 
permit  from  the  Clerk.  Every  violation  of  this  ordinance 
and  every  person  participating  in  its  violation  shall  be  fined 
fifty  dollars." 

The  prayer  of  the  complaint  was  that  "said  ordinance  be 
declared  void,  and  that  defendants  be  enjoined  from  enforcing 
the  same,"  etc.  There  was  judgment  sustaining  the  demur- 
rer, from  which  plaintififi  appealed. 

Mr,  W,  B.  Rodman,  for  plaintiffs. 

Messrs.  C.  F.  Warren  and  J.  H,  Small,  for  defendant. 


22 


IN  THE  SUPREME  COURT. 


Wardens  v.  Washington. 


Clark,  J. :  The  plaintiffs  in  this  action  seek  to  have  a 
town  ordinance  declared  void,  and  an  injunction  against 
enforcing  the  same.  The  ordinance  in  question  had  been 
authorized  in  terms  by  an  act  of  the  Legislature  (1876-77, 
Pr.  Acts,  ch.  34),  and  has  since  been  recited  and  declared 
"valid  and  legal"  by  two  Acts,  Pr.  Laws  1891,  chaps.  110 
and  223. 

It  is  unnecessary,  however,  that  we  pass  upon  the  question 
debated  before  us  as  to  the  power  of  the  Legislature  to 
authorize  or  to  validate  the  ordinance  in  the  exercise  of  the 
police  power  inherent  in  the  State,  for  we  have  an  express 
authority,  if  one  were  needed,  that  an  injunction  does  not 
lie  to  prevent  the  enforcement  of  an  alleged  unlawful  town 
ordinance. '  Should  the  plaintiff  be  injured  by  its  enforce- 
ment, he  has  a  redress  at  law  by  an  action  for  damages, 
Cohen  v.  Commissionei'Sy  77  N.  G,  2,  in  which  Reade,  J., says: 
"  We  are  aware  of  no  principle  or  precedent  for  the  interpo- 
sition of  a  court  of  equity  in  such  cases."  Nor  can  there  be 
any  for  the  proposition  that  the  Court  should  declare  void 
an  unenforced  municipal  ordinance.  To  do  so  would  be  to 
pass  upon  a  mere  abstraction.  If  the  plaintiffs,  or  anyone 
else,  should  violate  the  ordinance,  upon  a  criminal  prosecu- 
tion for  such  violation  the  validity  of  the  ordinance,  and  of 
the  acts  of  the  Legislature  authorizing  and  validating  it, 
would  come  directly  and  properly  before  the  Courts.  Or  if 
the  town,  by  arrest  or  otherwise,  should  prevent  the  attempted 
violation,  an  action  for  damages,  as  in  the  case  cited,  or  an 
indictment,  would  equally  present  the  question.  Indeed, 
the  allegations  of  the  plaintiffs  that,  if  they  should  violate 
the  ordinance,  they  fear  an  arrest  and  a  breach  of  the  peace, 
and  their  application  for  an  injunction  to  prevent  such  con- 
sequences, though  made  in  good  faith,  will  not  warrant  the 
Court  in  departing  from  settled  authority. 

As  was  said  in  Busbee  v.  LeiviSj  85  N.  C,  332,  "a  co';  of 
equity  will  never  interpose  its  jurisdiction  in  the  way  jf  a 
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mere  protective  relief  (there  by  a  decree  to  remove  a  cloud 
upon  a  title),  when  the  party  has  an  adequate  and  effectual 
remed}'  at  law."  To  same  purport,  Busbee  v.  Macy^  85  N.  C, 
329 ;  Pearson  v.  Boyden,  86  N.  C,  585.  But  the  learning  is 
familiar,  and  the  principle  well  settled  by  authority  and 
reason.  The  complaint  does  not  set  out  facts  sufficient  to 
constitute  a  cause  of  action,  therefore  let  it  be  entered. 

Action  dismissed. 


S.  C.  BROWNE  et  al.  v.  JOHN  T.  DAVIS. 

Trusts  and  Trustees — Release — Subrogation — Bdtfrments — 

Improvements. 

Plaintiffs  conveyed  to  T.  a  tract  of  land,  and  to  secure  payment  of 
the  purchase- money  T.  conveyed  the  same  land  to  a  third  person, 
and  both  deeds  were  duly  registered;  subsequently  the  defendant 
purchased  a  portion  of  the  land  from  T.  with  notice  of  the  trust, 
paid  the  purchase-money  therefor  to  the  trustee,  who  paid  it  to 
plaintiffs,  who  did  not  know  that  it  arose  from  a  sale  of  the  land, 
and  thereupon,  without  the  knowledge  of  plaintiffs,  the  trustee, 
on  the  margin  of  the  registry  of  the  deed  in  trust  wrote  an 
instrument,  not  under  seal,  purporting  to  release  that  portion  of 
the  land  purchased  by  defendant:  Held, 

1.  That  even  if  the  attempted  release  had  been  under  seal  it  would  have 

been  ineffectual,  as  the  statute  authorizing  such  mode  of  release 
confers  no  power  upon  a  trustee  to  release  specific  parts  of  the 
property  conveyed,  and  especially  where  the  secured  debt 
remained  unsatisfied. 

2.  The  defendant  was  entitled  to  have  the  money  paid  by  him  repaid, 

and  a  lien  established  upon  the  land  for  that  purpose. 

3.  While  the  defendant  was  not  entitled  to  recover  betterments,  upon 

an  inquiry  of  the  amount  of  damages  for  the  use  and  detention  of 
the  lands  to  which  plaintiffs  were  entitled,  it  was  competent  for 
him  to  show  the  value  of  the  improvements  of  a  permanent 
character,  of  which  plaintiffs  would  have  actual  benefit. 
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Civil  action  for  the  recovery  of  laud,  and  damages  for 
the  wrongful  detention  thereof,  tried  at  Spring  Term,  1891, 
of  Hertford  Superior  Court,  JSn/aw,  J.,  presiding. 

The  plaintiffs,  on  January  18, 1^87,  by  deed  duly  recorded 
in  Pasquotank  County,  N.  C,  sold  and  conveyed  to  one 
W.  O.  Temple  six  hundred  and  ninety-three  acres  of  land 
in  said  county.  On  the  same  day  Temple  and  wife,  by  deed 
of  trust,  recorded  in  ^aid  county,  conveyed  said  land  to  one 
E.  F.  Lamb  in  trust  to  secure  the  payment  of  a  portion  of 
the  purchase-money  therefor. 

On  the  7th  day  of  February,  1^88,  Temple  and  wife, 
without  the  knowledge  or  consent  of  the  plaintiffs,  eold  and 
conveyed,  by  deed  duly  recorded  in  said  count}',  forty -five 
acres  of  said  land  to  the  defendant ;  at  which  time  said  trust 
was  duly  recorded,  and  the  defendant  had  actual  knowledge 
of  its  existence  and  registration  and  that  the  debt  therein 
secured  had  not  been  paid.  Lamb  was  also  the  agent  of 
the  plaintiffs  for  the  purpose  of  collecting  said  debt,  and  had 
the  notes  of  Temple  therefor  in  his  hands,  and  received  the 
purchase-money  for  the  forty-five  acres  of  land  and  paid  it 
over  to  the  plaintiffs,  but  did  not  at  the  time  advise  them 
that  it  was  from  the  sale  of  any  portion  of  the  lands  con- 
veyed in  the  trust,  nor  did  the  plaintiffs  know  it  for  some 
time  thereafter.  The  following  entry  appears  upon  the 
margin  of  the  registry  of  said  trust:  "For  value  received, 
I  hereby  release  from  the  operations  of  this  deed  of  trust, 
that  portion  of  the  within  described  tract  of  land  which 
was  sold  by  W.  0.  Temple  and  wife  to  John  T.  Davis  by 
deed  dated  February  7,  1888.  Witness  my  hand  and  feal, 
February  8,  1888.  E.  F.  Lamb,  Trustee."  But  this  was 
placed  there  wiihout  authority  from  the  plaintiffs,  nor  did 
they  agree  with  the  defendant  that  the  fortj'-five  acres  of 
land  should  be  released  from  the  trust. 

Temple  being  insolvent,  and  having  made  default  in  the 
payment,  Lamb,  as  trustee,  according  to  the  terms  of  said 
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trust,  sold  said  land  at  public  auction — first,  all  except  the 
forty-five  acres,  and  the  proceeds  therefrom  not  being  suffi- 
cient to  pay  said  debt,  the  said  forty-five  acres  were  then 
Sild,  and  the  plaintiffd  became  the  purchasers  of  the  whole 
of  said  lands  at  said  sale  and  received  a  deed  therefor.  Upon 
the  demand  of  the  plaintiffs,  the  defendant  refused  to  deliver 
possession  of  the  forty- five  acres  of  land  to  them  ;  whereupon 
they  instituted  this  action  to  recover  possession  thereof,  and 
damages  for  its  wrongful  detenti'^n.  The  defendant  con- 
tends that  if  he  is  compelled  to  give  up  the  land  he  ought 
to  have  his  money  back,  and  also,  after  verdict,  petitioned 
the  Court  for  betterments. 

The  plaintiffs,  upon  the  admission   in  the  pleadings,  the 
evidence  in  the  case  and  the  issues  as  found  by  the  jury, 
moved  the  Court  for  judgment  against  the  defendant,  declar- 
ing them  owners  and  entitled  to  the  immediate  possession  of 
the  forty-five  acres  of  land,  for  damages  as  awarded  by  the 
jury  for  the  wrongful  detention  thereof,  declaring  the  defend- 
ant net  entitled  to  the  equities  set  up  by  him,  for  cost,  and 
directing  that  a  writ  of  posssssioii  be  issued.     This  judg- 
ment wa?  refused;  whereupon  the  defendant  moved  for  and 
obtained  judgment  as  set  out  below.     The  plaintiffs  excepted 
to  the  refusal  of  the  Court  to  give  judgment  as  prayed  for 
by  them,  and  also  to  the  judgment  as  rendered,  because  it 
declared  the  purchase- money  paid  by  the  defendant  for  the 
forty-five  acres  of  land  a  lien  thereon,  and  directed  that  it 
be  sold  to  pay  the  same  and  interest,  and  because  it  enter- 
tained the  petition  of  the  defendant  for  betterments,  and 
directed  the  empaneling  a  jury  to  assess  the  value  of  the 
same. 

It  was  adjudged  by  the  Court  that  the  plaintiffs  recover 
the  lands  described  in  the  pleadings,  subject  to  a  lien  of  $450, 
and  interest  thereon  from  the  day  of  sale  from  Temple  and 
wife  to  deed,  and  $175,  assessed  by  the  jury  for  rents  and 
detention,  subject  tt>  a  credit  for  valuable  and  permanent 
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improvements  placed  upon  8ai<i  lands  by  defendant,  the 
same  to  be  ascertained  by  a  jury  upon  the  petition  of  defend- 
ant for  betterments  and  permanent  improvements. 

It  was  further  adjudged  that  a  jury  be  empaneled  at  the 
next  term  of  the  Court  to  assess  the  value  of  the  permanent 
improvement  made  by  the  defendant  upon  the  lands  men- 
tioned in  the  pleadings,  to-wit,  the  forty-five  acres  of  land, 
and  that  the  execution  upon  this  judgment,  and  the  sale  of 
the  land  herein  provided  for,  be  suspended  until  this  assess- 
ment shall  be  made. 

Mr.  J.  H.  Siwyer  (by  brief),  for  plaintiff. 
Mr.  E.  F.  Aydleit,  for  defendant. 


Shepherd,  J. :  The  trustor  conveyed  a  part  of  the  land 
included  in  the  deed  of  trust  to  the  defendant  for  the  sum  of 
four  hupdred  and  fifty  dollar^:,  and  at  the  same  time  the 
trustee  made  the  following  entry  on  the  margin  of  the  record 
of  the  said  trust:  "For  value  received  I  hereby  release  from 
the  operation  of  this  deed  of  trust,  that  portion  of  the  within 
described  tract  of  land  which  was  sold  by  W.  O.  Temple  and 
wife  to  John  T,  Davis  by  deed  dated  February  7th,  1888. 
Witness  my  hand  and  seal.  (Signed)  E.  F.  Lamb,  Trustee, 
Witness,  T.  P.  Wilcox,  R.  of  D."  There  was,  in  fact,  no  seal 
attached,  and,  therefore,  the  entry  could  not,  under  the  most 
liberal  construction,  be  considered  as  a  deed  of  release 
divesting  the  title  of  the  trustee.  Linker  v.  Long,  64  N.  C, 
296;  Wharton  v.  Moore,  84  N.  C,  479.  We  are  also  of  the 
opinion  that  the  said  entry,  under  the  circumstances,  was 
not  warranted  by  §  1271  of  The  Code.  That  statute  only 
authorizes  the  trustee  to  **  acknowledge  the  satisfaction  of  the 
provisions  of  such  trust,"  etc.,  in  which  case  the  entry  oper- 
ates as  a  reconveyance.  It  was  never  contemplated  that  the 
trustee  could,  by  this  means,  release  fix>m  an  msatisfied  trust 
specific  parts  of  the  land,  and  it  is  entirely  clear  that  this 
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cannot  be  done  where,  as  in  the  present  case,  the  purchaser 
had  actual  knowledge  that  the  large  indebtedness,  secured 
by  trusty  had  not  been  satisfied.  It  is  true  that  the  jury 
found  that  the  trustee  was  "the  agent  of  the  plaintiffs  (the 
eeduis  quetnisfent)  and  acting  as  such  at  the  time  he  made  the 
entry,"  but  it  is  also  expressly  found  that  this  agency  did 
not  authorize  him  to  make  such  entry;  that  the  land  was 
sold  to  the  defendant  without  the  knowledge  or  consent  of 
the  plaintiffs,  and  that  there  w^s  no  agreement  on  their  part 
that  any  portion  of  it  should  be  discharged  from  the  indebt- 
edness. What  effect  is  ordinarily  to  be  given,  by  way  of 
estoppel,  to  the  reception  of  the  purchase-money,  in  cases 
like  the  present,  need  not  be  considered  at  this  time,  as  there 
is  nothing  to  show  (and  proof  of  this  is  incumbent  on  the 
defendant)  that  the  plaintiffs  received  the  money  from  the 
trustee  with  knowledge  of  the  sale  and  entry  of  record.  On 
the  contrary,  it  appears  that  very  soon  thereafter  they  caused 
the  trustee  to  sell  the  entire  tract,  which  proved  insufficient 
in  value  to  satisfy  their  demands.  The  plaintiffs,  becoming 
the  purchasers  at  the  said  sale,  we  think  that  his  Honor  was 
correct  in  holding  that  they  acquired  the  legal  title  and  were 
entitled  to  recover. 

We  also  concur  in  the  ruling  of  the  court  in  charging  the 
laud  with  the  amount  paid  by  the  defendant  to  the  plain- 
tiffs through  the  trustee.  There  is  nothing  in  the  cases 
cited  by  the  appellants*  counsel  which  conflicts  with  the 
principle  so  often  laid  down  by  this  Court,  that  one  cannot 
repudiate  a  transaction  made  in  his  behalf  and  at  the  same 
time  retain  the  fruits  thereof.  Walker  v.  Brooks,  99  N.  C, 
207;  Bums  v.  McGregor,  90  N.  C,  225;  Boyd  v.  Turpin,  94 
N.  C,  137. 

The  action  of  his  Honor,  however,  is  clearly  sustained 
upon  the  principle  of  subrogation,  and  the  cases  cited  in 
Sheldon  on  Subrogation,  §  30,  et  seq.,  seem  directly  in  point. 

In  respect  to  the  question  of  improvements,  we  think 


28 


IN  THE  SUPREME  COURT. 


Bbowme  v.  Dwis. 


there  was  error.  We  have  seen  that  the  entry  made  on  the 
record  by  the  trustee  did  not  divest  his  title ;  but  granting 
that  it  had  this  effect,  or  that  the  trustee,  without  the  consent 
of  the  cestuis  que  trusLenty  had  executed  a  formal  deed  of 
release  to  the  defendant,  the  latter,  affected  as  he  was  with 
actual,  as  well  as  constructive,  notice  that  the  indebtedness 
was  still  existing,  would  have  taken  subject  to  the  trust; 
and  so  far  from  "  holding  the  premises  under  a  color  of  title 
believed  by  him  *  *  *  to  be  good  "  (§  473,  Code)y  the  law 
\i<(ould  have  implied  that  he  had  knowledge  of  the  infirmity 
of  his  claim.  Scoit  v.  Baiile^  85  N.  C,  192,  and  the  authorities 
there  cited.  Moreover,  our  case  is  excepted  from  the  pro- 
vision above  mentioned  by  §  481,  and  in  Wliarton  v  Moore^ 
84  N.  C,  479,  it  is  held  that  improvements  put  upon  the 
land  by  a  purchaser  from  the  mortgagor,  become  additional 
security  for  the  debt  Our  case,  we  think,  very  plainly  falls 
within  the  spirit  of  both  the  excepting  statute  and  the 
decision  just  referred  to. 

While  we  are  of  the  opinion  that  the  defendant  is  not  enti- 
tled to  betterments,  still  when  the  jury  come  to  enquire  into 
the  plaintiffs'  damages  on  account  of  the  use  and  detention 
of  the  lands,  "they  will  be  at  liberty,  and,  indeed,  in  duty 
bound,  to  make  a  fair  allowance  out  of  the  same  for  im- 
provements of  a  permanent  characier,  and  such  as  (plaintiffs) 
will  have  the  actual  enjoyment  of.  That  such  an  allowance 
could  properly  be  made  by  the  jury  was  said  in  Dowd  v. 
Fawcettf  4  Dev.,  92;  notwithstanding  it  was  at  the  same  time 
adjudged  that  the  defendant's  claim  for  improvements,  as 
suchy  would  not  be  recognized  by  the  Court."  Scott  v.  Baitky 
supra. 

Modified  and  affirmed. 
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J.  E.  CARTER,  Adm'r  of   J.  A.   WORRELL  v.  A.  J.  ROUNTREE, 

Adm'r  of  C.  W.  WORRELL,  et.  al. 

JadgvieniSf    Void,  Irregular  and  Erroneous -- When  and  How 
Relieved  Against — Infants— Service — Fraud. 

1.  A  void  judgment  is  one  that  has  merely  the  form  of  a  judgment,  but 

is  destitute  of  some  essential  elements;  it  has  no  force,  and  may  be 
quashed  on  motion,  or  ex  mero  motu,  and  will  be  treated  every- 
where as  a  nullity. 

2.  An  irregular  judgment  U  one  entered  contrary  to  the  method  of  pro- 

cedure and  practice  of  the  Court;  and,  ordinarily,  the  mode  of 
relief  against  it  is  by  motion  in  the  cause,  whether  the  action  has 
been  ended  or  is  still  pending.  Such  motion  may  be  made  at  any 
time  within  a  reasonable  period. 

3.  An  erroneous  judgment  is  one  rendered  contrary  to  law;  it  cannot  be 

attacked  collaterally,  and  remains  in  force  until  reversed  or 
modified. 

4.  When  a  judgment  is  attacked  for  fraud  the  proper  remedy  is  by 

motion  in  the  cause,  if  the  action  is  then  pending,  but  if  it  has 
been  ended  by  final  judgment,  an  independent  action  must  be 
instituted. 

5.  Upon  a  motion  to  vacate  a  judgment  it  is  not  required  of  the  Court 

to  set  forth  its  finding  of  the  controverted  facts  upon  the  record, 
unless  a  request  to  that  effect  is  made  by  some  of  the  parties  to 
the  proceeding,  when  it  would  be  error  to  refuse  the  request. 

6.  The  fact  that  an  infant  was  not  personally  served  with  a  summons, 

in  a  proceeding  to  sell  lands  to  make  assets,  but  service  thereof 
was  Doade  upon  his  mother,  is  not  such  an  irregularity  as  will 
authorise  the  vacation  of  order  for  sale  and  its  confirmation, 
where  it  appeared  that  the  infant  was  represented  by  a  guardian 
ad  litem.  The  irregularity  was  cured  by  the  statute.  The  Code, 
§887. 

Motion  to  set  aside  a  judgment,  heard  at  Spring  Term, 
1891,  of  Hertford  Superior  Court,  Bryan,  J.,  presiding. 

This  is  a  motion  in  a  special  proceeding  to  set  aside,  for 
alleged  irregularity  and  fraud,  the  orders  directing  a  sale  of 
the  land,  therein  specified,  to  make  assets  to  pay  debts  of  a 
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testator,  tbe  proceediDg  having  been  determined  before  the 
motion  was  made. 

The  Court  heard  the  motion  and  gave  judgment  setting 
the  orders  complained  of  aside.  The  plaintiffs  and  defend- 
ants filed  affidavits  in  support  of  and  against  the  motion,  but 
it  does  not  appear  affirmatively  that  the  Court  found  the 
facts,  or  based  its  judgment  upon  any  finding  of  fact.  The 
appellants  assigned  as  error,  finrt,  that  a  motion  in  the  cause 
was  not  a  proper  remedy;  secondly,  that  the  Court  failed  to 
find  the  facts  on  which  its  judgment  was  based. 


Mr.  B.  B.  Winborne,  for  plahitiff, 

Messrs.  R,  5.  Peebles  {by  brief)  and  E.  C,  Smiih.iot  defendant. 

Merrimon,  C.  J.:  A  motion  in  the  cause  is  the  proper 
remedy,  whether  the  action  be  ended  or  not,  for  mere  irregu- 
larities in  the  course  of  the  action,  and  it  may  be  made  at 
any  time  within  a  reasonable  period.  This  is  settled  by  many 
decisions  of  this  Court.  Williamsoa  v.  HarUnany  92  N.  C, 
239;  Fowler  v.  Poor,  93  N.  C,  466;  Morris  v.  WhUe,  96  N.  C, 
93;  Symew  Trice,  Id.,  243;  Smith  v.  Fort,  105  N.  C.,452; 
McLaurin  v.  McLaurin,  106  N.  C,  331 ;  and  there  are  other 

cases. 

It  is  well  settled,  that  pending  an  action  before  the  final 
judgment,  an  interlocutory  order  or  judgment  may  be 
attacked  for  fraud  by  a  motion  or  proceeding  in  the  action, 
but  after  the  final  judgment  the  remedy  for  fraud  is  by  an 
independent  action  brought  for  the  purpose.  See  the  cases 
cited  supra,  and  other  cases  cited  in  Seymour's  Digest  (7(h), 
p.  281,  et  seq. 

The  motion  in  this  case  is  made  in  the  form  of  a  petition, 
setting  forth  specifically  the  grounds  thereof.  The  form 
does  not  change  or  a^.  all  affect  ii3  nature  and  purpose. 
Indeed,  in  some  cases  of  complication  it  would  be  well  to 
specify  and  set  forth  the  grouu'ls  thereof.     The  motion  is 
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summary,  and  to  specify  the  grounds  would  give  it  greater 
certainty  and  render  it  more  intelligible. 

As  to  the  alleged  irregularities  complained  of  here,  the 
motion  in  the  proceeding  is  the  appropriate  and  proper 
remedy.  In  as  much  as  the  proceeding  is  ended,  as  to  the 
alleged  fraud,  the  remedy  is  not  by  such  motion,  but  by  an 
iDde])endent  action,  as  clearly  pointed  out  in  the  cases  cited 
mpra.  The  motion  need  not  fail,  however,  because  of  the 
allegations  of  fraud.  These  may  be  treated  as  surplusage, 
and  it  may  be  upheld  as  sufficient  as  to  the  alleged  irregu- 
larities. 

It  does  not  appear,  frotn  the  record,  that  the  Court  below 
found  the  facts  from  the  evidence  submitted  to  it  in  support 
of  and  against  the  motion.  It  may  have  done  so,  and  probably 
did,  without  setting  forth  its  findings  in  the  record.  It  was 
competent  for  it  to  omit  entering  them,  unless  it  had  been 
requested  by  a  party  to  so  set  them  forth,  so  as  to  enable  the 
party  to  take  exception,,  with  a  view  to  an  appeal  to  this 
Court.  In  such  case  it  would  be  the  duty  of  the  Court  to 
comply  with  the  request,  and  to  refuse  to  do  so  would  be 
error.  MiUhiser  v.  Balsley,  106  N.  C,  433;  Holden  v.  Pwrijoy, 
108  N.C,  163.  It  does  not  appear  affirmatively  that  the 
Court  failed  to  find  the  fjicts,  nor  did  the  appellants  request 
it  to  enter  is  findings  on  the  rec  rd.  The  second  exception 
cannot,  therefore,  be  sustained. 

It  is  our  duty,  however,  to  look  through  the  record  proper, 
and  to  see  whether  it  warrants  the  judgment  appealed  from, 
although  no  exception  appears.  Thornton  v.  Brady,  100 
N.  C,  38 ;  Bush  v.  Hall,  95  N.  C,  82,  and  other  like  cases. 
We  have  examined  the  record,  and  are  of  opinion  that  it 
dofs  not. 

The  evidence  produced  tended  to  prove  that  the  order  of 
sale  and  the  sale  of  the  land  complained  of,  were  fraudulent, 
and  the  Court  may  have  founded  its  judgment  upon  the 
ground  that  they  were  so.     That  it  did,  does  not,  however, 
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appear.  If  it  did,  the  judgment  was  not  warranted,  because 
the  orders  complained  of  could  not  be  attacked  for  fraud  by  a 
motion  in  the  cause.  The  Court  ought  not  to  have  received 
evidence  of  such  fraud,  nor  ought  it  to  have  based  its  judg- 
ment upon  such  ground.  As  we  have  seen,  the  orders  could 
be  attacked  for  fraud  only  by  an  independent  action. 

Judgments  may  be  void,  irregular  or  erroneous.  A  void 
judgment  is  one  that  has  merely  semblance,  without  some 
essential  element  or  elements,  as  where  the  Court  purporting 
to  render  it  has  not  jurisdiction.  An  irregular  judgment  is 
one  entered  contrary  to  the  course  of  the  Court — contrary 
to  the  method  of  procedure  and  practice  under  it  allowed 
by  law  in  gome  material  respect;  as  if  the  Court  gave  judg- 
ment without  the  intervention  of  a  jury  in  a  case  where  the 
party  complaining  was  entitled  to  a  jury  trial  and  did  not 
waive  his  right  to  the  same.  Vass  v.  Building  Associatiov, 
91  N.  C,  55 ;  McKee  v.  Angd^  90  N.  C,  60.  An  erroneous 
judgment  is  one  rendered  contrary  to  law.  The  latter  can- 
not be  attacked  collaterally  at  all,  but  it  must  remain  and 
have  effect  until  by  appeal  to  a  Court  of  Errors  it  shall  be 
reversed  or  modilBed.  An  irregular  judgment  may  ordina- 
rily and  generally  be  set  aside  by  a  motion  for  the  purpose 
in  the  action.  This  is  so  because  in  such  case  the  judgment 
was  entered  contrary  to  the  course  of  the  Court  by  inadver- 
tence, mistake  or  the  like.  A  void  judgment  is  without  life 
or  force,  and  the  Court  wmII  quash  it  on  motion,  or  ex  mero 
motu.  Indeed,  when  it  appears  to  be  void,  it  njay  and  will 
be  ignored  everywhere,  and  treated  as  a  mere  nullity. 

In  this  case,  the  Court  had  jurisdiction  of  the  parties  and 
the  subject  matter  of  the  proceeding.  The  defendant  was  a 
minor,  and  there  was  no  service  of  the  summons  upon  him 
personally,  but  service  thereof  was  made  upon  his  mother, 
as  allowed  by  the  statute  (Codcy  §217),  and  a  guardian  ad 
litem  was  appointed  for  him,  who  filed  an  answer  for  the 
infant  defendant.    The  record  shows  that  the  order  of  sale 
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was  entered,  the  land  was  sold  and  the  sale  confirmed. 
Regularly,  the  infant  ought  to  have  been  served  personally 
with  process.  The  land  specified  in  the  petition  was  not 
very  definitely  described,  but  it  was  designated  so  as  to  be 
ascertained,  and  the  report  of  the  commissioner  who  sold  it 
described  it  with  more  definiteness.  Granting  that  there 
was  irregularity,  in  that  the  summons  was  not  served  upon 
the  infant  defendant  personally,  the  same  was  cured  by  the 
statute.  Code,  §  387.  Slandll  v.  Gay,  92  N.  C,  464 ;  dates  v. 
Pickett,  97  N.  C,  21.  We  are  clearly  of  opinion  that  there 
was  not  such  irregularity  as  warranted  the  judgment  setting 
the  order  complained  of  aside. 

It  may  be  that  these  orders  were  tainted  with  fraud,  but,  as 
we  have  seen,  the  remedy  for  that  is  by  an  independent 
action. 

The  judgment  must  be  reversed,  and  the  motion  in  the 
cause  denied. 

Error. 


W.  H.  CUNNINGGIM  and  wife  v.  W.  H.  PETERSON  et  al. 

Registration  of  Deeds — Register  Fees — Evidence. 

1.  The  endorsement  required  to  be  made  by  Registers  of  Deeds  on  mort- 

gages and  deeds  in  trust  (The  Code,  %  8654)  on  the  day  on  which 
such  deeds  are  presented  to  him  for  registration,  is  not  essential 
to  registration ;  and  when  made  is  not  conclusive  evidence— but 
only  prima  facie  evidence  of  the  facts  therein  recited. 

2.  Where  a  deed  was  handed  to  the  Register  for  registration ,  but  he 

refused  to  register  it  because  his  fees  were  not  paid,  but  the  paper 
was  left  in  his  office  for  several  months,  when,  the  fees  being  paid, 
he  made  an  endorsement  that  it  was  filed  on  the  day  first  pre- 
sented, followed  by  an  explanatory  endorsement  reciting  the  facts: 
Held,  (l)that  the  whole  endorsement  should  be  considered;  (2)  that 
the  Register  was  not  compelled  to  register  before  his  fees  were 
paid,  and  (3)  the  facts  did  not  constitute  a  filing  for  registration 
on  the  day  when  the  deed  was  first  presented  to  the  Register. 

109  —  3 
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Civil  action,  tried  at  February  Term,  1891,  of  Bitaufort 
Superior  Court,  Bryariy  J.,  presiding. 

Tiie  following  is  so  much  of  the  case  settled  on  appeal  as 
need  be  reported : 

Plaintiffs  offered  a  deed  from  W.  H.  Cunninggim  and 
wife  to  W.  H.  Peterson,  dated  July  12,  1891,  and  recorded 
in  Register's  office  of  Beaufort  County.  This  deed  was 
received  by  the  Register  at  10  a.  m.,  on  July  27th,  1889,  and 
recorded  July  29th,  1889,  and  conveys  locus  in  quo.  They 
then  offered  a  mortgage  from  W.  H.  Peterson  and  wife  to 
L.  H.  Cunninggim,  dated  July  27th,  1889,  and  recorded  in 
the  Register's  office  of  Beaufort  County.  This  mortgage 
was  proved  before  B.  F.  Mayo,  a  Justice  of  the  Peace  for 
Beaufort  county,  on  July  17,  1889,  and  the  privy  examina- 
tion of  Julia  Peterson  taken  on  July  27,  1889.  The  Clerk 
of  the  Superior  Court  of  Beaufort  County  placed  his  certifi- 
cate upon  the  mortgage  and  ordered  its  registration.  Upon 
this  mortgage,  and  upon  the  record,  is  the  following  endorse- 
ment: "Filed  for  registration  at  12  o'clock  m.,  July  27, 1889, 
subject  to  the  annexed  facts.  Indorsed  and  registered  in  the 
office  of  the  Register  of  Deeds  for  Beaufort  County,  in  Book 
73,  page  227,  January  11,  1890."  Upon  the  said  mortgage 
and  record  is  tlie  further  endorsement:  "  This  mortgage  was 
brought  into  this  office  by  G.  Wilkens,  Clerk  of  the  Superior 
Court,  July  27,  1889.  No  fees  having  been  paid,  the  same 
was  left  in  the  office  open  to  the  inspection  of  the  public 
until  December  30,  1889,  at  10  a  m.,  when  H.  H.  Broome 
paid  fees,  and  the  same  was  duly  filed  and  recorded  in 
Book  73,  page  227,  Register's  office  of  Beaufort  County.  M. 
F.  Williamson,  Register."  Mr.  Williamson  testified:  "On 
July  26th,  1889,  Mr.  Bonner  gent  me  two  mortgages,  of  which 
this  is  one,  and  with  them  was  a  letter;  I  have  searched  for 
the  letter  and  cannot  find  it."  The  plaintiffs  objected  to  any 
testimony  as  to  the  contents  of  the  letter,  as  it  was  a  declara- 
tion of  Bonner's  and  was  not  competent.     Witness  testified 
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that  Bonner  stated  in  the  letter  that  he  '^  wished  me  to  dis- 
tinctly understand  that  he  was  not  responsible  for  the  fees, 
and  that  I  would  have  to  look  to  Mr.  Cunninggim  for  them. 
I  then  took  the  mortgages  and  carried  them  to  the  Clerk, 
and  on  July  27,  1889,  the  Clerk  carried  them  back  into  my 
office  and  handed  me  this  mortgage ;  the  Clerk  said  he  would 
not  be  responsible  for  the  fees;  he  threw  it  down  on  my 
desk;  I  told  him  I  would  not  receive  it;  I  took  the  paper 
and  put  it  in  a  box  where  there  were  a  number  of  others 
sent  for  registration  without  fees.  On  December  30th,  1889, 
H.  H.  Broome  paid  the  fees  and  I  immediately  filed  the 
paper.  I  made  the  endorsement  on  the  mortgage  December 
30th,  1889.  I  kept  this  mortgage  in  a  separate  box  from  the 
one  in  which  I  keep  deeds  filed  for  registration." 

Upon  cross-examination,  witness  testified :  "  The  Clerk 
collects  my  fees  sometimes,  and  sometimes  J)e  does  not.  I 
receive  instruments  sometimes  without  fees;  sometimes  the 
Clerk  collects  and  pays  me,  and  at  times  I  collect  and  pay  the 
Clerk ;  the  box  in  which  I  put  this  mortgage  is  open  to  the 
public.  Mr.  Jacobson  came  and  I  told  him  the  mortgage 
was  there;  I  do  not  recollect  any  other  endorsement  made 
by  me  upon  any  other  instrument." 

Mr.  Wilkens,  Clerk  of  the  Superior  Court  of  Beaufort 
County,  testified :  **  The  Register  brought  me  several  papers 
for  probate,  among  them  two  mortgages  of  Mr.  Cunninggim, 
of  which  this  was  one,  and  also  a  letter  from  Mr.  Bonner,  in 
which  he  stated  that  he,  Bonner,  would  not  pay  the  fees; 
the  Register  told  me  he  would  not  receive  the  paper  without 
the  fees,  and  that  I  might  keep  them  in  my  office.  When  I 
probated  the  other  papers  I  also  probated  these  mortgages 
and  carried  all  to  the  Register  for  registration  ;  the  Register 
objected  to  receiving  the  Cunninggim  papers;  I  pointed  out 
to  him  that  his  predecessor  used  to  have  a  box  in  which  he 
filed  any  papers  upon  which  the  fees  had  not  been  paid,  and 
that  he  could  put  them  in  the  box,  and  that  Mr.  Cunninggim 
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would  probably  write  soon  and  send  the  fees,  when  be  could 
file  and  register  the  papers.  I  then  left  him.  I  saw  the 
paper  afterward,  and  before  it  was  recorded,  on  the  day  when 
Broome  paid  the  fees;  there  was  no  endorsement  on  it  by 
the  Register.    I  do  not  know  what  day  this  was." 

W.  K.  Jacobson  testified  :  "  Mrs.  Chapin  is  my  sister ;  the 
deed  from  Peterson  to  her  was  sent  to  me  with  a  letter 
instructing  me  to  have  it  registered ;  the  next  morning  I 
took  the  deed  over  to  the  Register's  office,  and  while  there 
the  subject  of  the  mortgage  was  brought  up;  the  Register 
stated  that  there  was  such  a  mortgage;  I  asked  the  Register 
what  he  was  going  to  do,  and  whether  he  considered  it  filed; 
he  said  he  did  not  consider  it  filed  as  he  had  no  fees,  and  he 
would  not  register  it  without  the  fees.  I  did  not  see  the 
mortgage;  I  never  saw  it  until  after  the  entry  was  made 
on  it." 

The  first  issue  submitted  to  the  jury  was  this :  "  Was  the 
mortgage  from  W.  H.  Peterson  to  L.  H.  Cunningglm  filed  for 
registration  on  July  27th,  1889,  or  any  day  prior  to  December 
28th,  1889?"    The  jury  responded,  "  Yes." 

The  appellants  requested  the  Court  to  instruct  the  jury: 
"  If  you  believe  the  evidence  (that  above  recited),  or  any  part 
thereof,  you  will  answer  the  fir^t  issue,  No."  The  Court 
declined  to  give  this  instruction,  or  the  substance  thereof, 
and  the  defendants  excepted. 

Mr.  C  F,  Warreriy  for  plaintiff". 

Messrs.  W.  B.  Rodman  (by  brief)  and  J.  H.  Small,  contra. 

Merrimon,  C.  J. — after  stating  the  case :  We  are  of  opinion 
that,  in  any  just  view  of  all  the  evidence  produced  on  the 
trial,  bearing  upon  and  pertinent  to  the  first  issue  submitted 
to  the  jury  as  to  the  time  when  the  mortgage  deed  mentioned 
in  the  pleadings  was  delivered  to  the  Register  for  registra- 
tion, it  went  to  prove,  and  only  to  prove,  that  this  deed  was 
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not  SO  delivered  to  him  as  required  by  the  statute  {The  Codo 
§  3654),  prior  to  the  30th  day  of  December,  1889,  and  that 
the  Court  should  so  have  instructed  the  jury,  as  it  was 
requested  by  the  appellants  lo  do,  but  which  it  declined  to 
do.  The  Register  and  other  witnesses  examined,  who  testi- 
fied as  to  the  pertinent  facts,  stated  in  substance  that  the 
Register  expressly  refused  to  receive  the  deed  for  registration 
until  his  fees  were  paid.  It  was  insisted,  on  the  argument 
here,  that  the  entry  on  the  dttd,  "Filed  for  registration  at 
12  o'clock,  July  27th,  1889,"  made  by  the  Register,  was  evi- 
dence to  the  contrary,  and  that  it  had  technical  meaning  and 
effect,  because  the  statute  requires  the  Register  to  "  endorse 
on  each  deed  in  trust  and  mortgage  the  da}'  on  which  it  is 
presented  to  him  for  registration." 

But  the  statute  does  not  make  such  endorsement  essential 
to  the  validity  of  the  registration.  Meiia  v.  Bright,  4  Dev.  & 
Bat.,  173.  When  made  it  is  prima  facie  true,  but  it  is  not 
conclusive.  In  a  proper  case  it  would  be  competent  to  show 
that  it  was  not  true  in  fact — that  by  inadvertence,  mistake 
or  for  gome  fraudulent  purpose,  it  was  not  made  truly  and 
in  accordance  with  the  facts.  Otherwise,  such  endorsement 
might,  in  some  instances,  work  wrong  and  injury  without 
remedy.  The  statute  does  not  so  intend,  nor  is  there  reason 
why  it  should. 

Such  endorsement  must  also  be  taken  and.  treated  as  a 
whole,  especially  when  it  appears  from  its  terms  to  be  explana- 
tory and  to  have,  intentionally,  a  qualified  meaning  and 
purpose.  In  this  case,  the  endorsement  upon  the  mortgage 
was  not  simply  "Filed  for  registrktion  at  12  o'clock  m.,  July 
27th,  1889;"  it  went  materially  further,  reciting  and  explain- 
ing that  such  statement  was  made  "subject  to  the  annexed 
facts,  endorsed  and  registered  in  the  office  of  Register  of 
Deeds  for  Beaufort  County,  in  Book  73,  page  277,  January 
Ist,  1890.  This  mortgage  was  brought  in  this  office  for  reg- 
istration by  C.  Wilkens,  Clerk  Superior  Court,  July  27th, 
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1889.  No  fees  having  been  paid,  the  same  was  left  iu  the 
oflBce  open  to  the  inspection  of  the  public,  until  December 
30th,  1889,  at  10  A.  m.,  H.  H.  Broome  paid  fees,  and  the  same 
was  duly  filed  and  recorded  in  Book  73,  page  227.  Register's 
office,  Beaufort  County,  January  1st,  1890.  (Signed)  M.  F. 
Williamson,  Register."  This  endorsement  plainly  implies  that 
the  mortgage  was  "  filed,"  in  the  sense  of  presented  for  regis- 
tration, on  the  27th  of  July,  1889,  but  the  Register  refused 
to  accept  it  as  delivered  to  him,  because  his  fees  had  not  been 
paid.  Hence,  it  is  stated  that  it  "  was  duly  filed  and  recorded" 
on  the  30th  of  December,  ^889. 

The  Register  intentionally  refused,  as  he  had  the  right  to 
do  {The  Code,  §  3758),  to  treat  the  mortgage  as  delivered  to 
him  for  registration  until  his  fees  in  that  respect  had  been 
paid.  His  fees  were  paid  on  the  last  mentioned  day, and  he 
then  recognized  and  treated  the  mortgage  as  "  delivered  to 
him  for  registration."  It  was  then  "delivered  "  iu  the  sense 
of  the  statute.  There  is  no  evidence  in  the  endorsement,  nor 
of  any  witness  examined,  that  tends  to  prove  that  it  was  so 
"  delivered  "  on  the  27th  of  July,  1889,  or  at  any  time  prior 
to  the  30th  of  December,  1889.  The  endorsement  is  not 
materially  inconsistent  with  the  evidence  of  the  Register  and 
others — the  latter  only  recites  the  facts  more  fully  and  in 
detail.  The  mere  fact  that  the  mortgage  was  left  in  the  office 
of  the  Register,  and  with  his  knowledge,  did  not  imply,  nec- 
essarily, that  it  was  delivered  to  him.  It  must  have  been 
delivered  to  him  in  such  way,  and  with  such  accompaniments, 
as  made  it  his  duty  to  receive  it  for  registration. 

The  appellants  are  entitled  to  a  new  trial,  the  judgment 
must  be  reversed,  and  the  case  disposed  of  according  to  law. 

Error. 


SEPTEMBER  TERM,  1891.  39 


Spencbr  V,  Bell. 


J.  M.  SPENCER  V.  JONATHAN  BELL  et  al. 

Claim  and  Delivery — Affidavit  by  Agent — Objections  to  Undtr- 
taking —  Waiver —  Weight  Attached  to  Eddence — Justice's 
Jurisdiction — Judgment  on  Facts  not  Passed  Upon. 

1.  In  claim  and  delivery  of  personal  property,  an  affidavit  made  by 

plaintiff  **  per  **  another,  is  sufficient.     The  Code,  §  822. 

2.  The  objection  that  what  purports  to  be  the  undertaking  of  the  plain- 

tiff, in  such  action,  was  not  properly  executed,  comes  too  late, 
when  made  at  the  trial  term.     The  CodCy  %  325. 

3.  Where,  on  the  trial  of  an  action  for  the  recovery  of  personal  prop- 

erty, commenced  before  a  Justice  of  the  Peace,  the  only  witness 
testifying  to  the  value  of  the  property  said  it  was  worth  fifty-five 
dollars,  the  defendant  is  entitled  to  an  instruction  that,  if  his 
evidence  is  believed,  the  jury  will  find  the  value  of  the  property 
to  be  fifty -five  dollars,  and  that  the  plaintiff  cannot  recover,  the 
action  having  been  instituted  before  a  Justice  of  the  Peace. 

4.  It  is  error  to  give  a  judgment  predicated  upon  disputed  facts  not 

found  by  the  jury. 

This  was  an  Action  of  claim  and  delivery  to  recover  **  one 
certain  lot  of  corn,  in  the  barn  on  the  Bell  farm,"  of  the  alleged 
value  of  forty-five  dollars,  originally  commenced  before  a 
Justice  of  the  Peace,  in  the  county  of  Beaufort,  and  carried 
by  appeal  to  the  Superior  Court  of  that  county,  and  tried 
before  Bryan,  J,,  at  the  February,  Term,  189J. 

The  affidavit  required  in  the  application  for  the  delivery 
of  the  possession  of  the  corn  is  signed  as  follows:  "J.  M. 
Spencer,  per  D.  M.  Spencer.  Sworn  before  me,  this  first  day 
of  February,  1889.     W.  D.  Saddler,  J.  P." 

In  the  transcript  of  the  Justice  of  the  Peace  it  is  stated 
"the  plaintiff  appeared  by  his  agent,  D.  M.  Spencer." 

There  is  what  purports  to  be  an  undertaking  of  the  plain- 
tiff for  delivery  of  property  as  required  by  §  324  of  The 
Code,  with  two  sureties,  but  it  is  not  signed  by  either  the 
plaintiff  or  the  sureties,  but  there  is  a  justification,  signed 
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by  each  surety,  in  which  he  makes  oath  that  he  "  is  worth 
over  and  above  his  liabilities  and  bis  property  exempted  by 
law  the  sum  of  $ " 

In  the  Superior  Court,  before  the  trial,  defendants  moved 
to  dismiss  the  claim  and  delivery  proceedings  upon  the  fol- 
lowing grounds:  Because  the  affidavit  purported  to  have 
been  made  by  plaintiff  J.  M.  Spencer,  "  per  D.  M.  Spencer." 
Second.  Because  the  plaintiff  gave  no  bond  before  the  issu- 
ing of  the  order  to  seize  tlie  properly  as  required  by  law. 
Motion  denied,  and  defendants  excepted. 

The  plaintiff'  moved,  and  the  Court  granted  him  leave,  to 
amend  his  summons  so  as  to  demand  therein  a  certain  lot 
of  corn,  of  the  value  of  forty-five  dollars,  for  advances.  On 
the  trial,  plaintiff  claimed  the  possession  of  a  certain  lot  of 
corn  cultivated  by  and  in  the  possession  of  defendant  Bell., 
by  reason  of  certain  advances  made  to  him  by  plaintiff  as 
landlord.  Defendant  Bishop  claimed  the  corn  in  contro- 
versy as  mortgagee  of  Bell.  The  issues  hereinafter  recited 
were  framed  by  the  Judge  without  objection  by  defendants. 
Defendant  Bell  denied  that  plaintiff  was  his  landlord,  or 
made  any  advances  to  him  for  the  year  1888,  in  which  year 
the  corn  was  cultivated. 

The  plaintiff  testified :  "I  rented  the  land  to  Bell  in  1888, 
the  year  in  which  the  corn  was  cultivated.  Defendant  Bell 
gave  me  a  mortgage,  in  1887,  upon  his  crop  of  1888,  which 
mortgage  was  not  paid  in  full;  in  the  first  part  of  1888 
defendant  Bell  told  me  he  could  not  pay  the  mortgage  of 
1887  and  have  enough  to  farm  on  in  1888.  Defendant 
Bishop  had  a  second  mortgage  on  his  crop  of  1887.  Defend- 
ant Bell  told  me  if  both  Bishop  and  myself  closed  down  on 
him  and  took  his  corn  he  could  not  farm  that  year,  but  if 
we  did  not  he  c  >uld  do  so.  I  told  him,  as  far  as  I  was  con- 
cerned, I  would  advance  balance  he  owed  me  on  next  crop 
if  defendant  Bishop  would  agree  not  to  shove  him  and  take 
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what  he  had.  Afterwards  we  saw  Bishop,  and  he  agreed  to 
indulge  his  mortgage  alsa'' 

Plaintiff  claimed  balance  due  upon  this  mortgage  as 
advances  to  cultivate  the  crop  of  1888,  which  balance  w^as 
admitted  to  be  $17  74  by  the  plaintiff.  Plaintiff  further 
claimed  as  advances  certain  sacks  sold  to  defendant  Bell, 
valued  at  $2.22,  and  also  the  use  of  a  cart,  valued  at  $1 ; 
all  other  claims  of  the  plaintiff  were  abandoned. 

The  defendants  denied  all  the  above  testimon}'. 

The  evidence  as  to  the  value  of  the  corn  in  controversv 
was  that  of  defendant  Bell,  who  testified  that  it  was  worth 
I  }5,  and  of  defendant  Bishop,  who  testified :  '*  I  got  the 
money  for  the  corn;  I  got  $50  out  of  the  corn ;  I  do  not 
know  how  much  there  wa?." 

The  defendants  requested  the  Judge  to  charge  the  jury, 
"that  if  the  jury  believed  the  testimony  of  defendant  Bell, 
they  will  find  the  value  of  the  property  to  be  $55,  and 
answer  the  second  issue  accordingly."  Refused.  Defendants 
excepted. 

The  jury  responded  to  the  issues  as  follows: 

1st.  Is  the  plaintiff  the  owner  and  entitled  to  the  posses- 
sion of  the  corn  mentioned  in  the  affidavit?     Answer.  Yes. 

2d.  What  is  the  value  of  the  said  corn?  Answer.  Fifty 
dollars. 

The  defendants  moved  for  a  new  trial,  an»l  assigned  the 
following  grounds  of  error : 

1.  For  that  the  Court  refused  to  dismiss  the  claim  and 
delivery  proceedings  as  hereinbefore  set  forth. 

2.  For  that  the  Court  refused  to  instruct  the  jury  as  prayed 
by  defendants. 

3.  For  that  the  issues  were  not  complete,  and  no  judgment 
coald  be  rendered  thereon,  in  that  the  plaintiff  claimed  a  lien 
upon  the  crop  in  controversy  by  reason  of  advances  as  land- 
lord, and  the  amount  of  indebtedness  due  by  defendant  Bell 
to  plaintiff  for  such  advances  was  not  ascertained. 
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No  counsel  for  plaintiff. 

Messrs,  J.  H.  Small  and  C.  F,  Warren,  for  defendant. 

Davis.  J  :  The  first  exception  is  to  the  refusal  of  his  Honor 
to  dismiss  the  claim  and  delivery  proceeding,  because  the 
affidavit,  purported  to  have  been  made  by  the  plaintiflF  J.  M. 
Spencer,  per  D.  M.  Spencer. 

Tlie  Code,  §  322,  provides  that  the  requisite  affidavit  shall 
be  made  "by  the  plaintiff  or  some  one  in  his  behalf  The 
essential  requisite  is,  that  an  affidavit  shall  be  made  by  the 
plaintiff  or  some  one  on  his  behalf,  that  the  facts  on  which 
the  application  is  based  are  true,  and  while  the  aflSdavit 
should  have  been  signed  by  D.  M.  Spencer,  agent  for  or  on 
behalf  of  J.  M.  Spencer,  it  sufficiently  appears  that  the  aflS- 
davit was  made  for  the  plaintiff,  and  the  exception  cannot 
be  sustained. 

The  second  exception  is  i)  the  refusal  to  dismiss  because 
the  plaintiff  gave  no  bond. 

There  was  what  purported  to  be  an  undei taking,  with  two 
sureties,  and  if  the  defendants  excepted  to  its  sufficiency, 
they  should,  within  three  days  after  the  service  of  a  copy  of 
the  aflSdavit  and  undertaking,  have  proceeded  as  required 
by  The  Code,  §  325,  or  they  shall  be  deemed  to  have  waived 
all  objection  to  the  suflSciency  of  the  sureties.  We  think  the 
objection,  on  account  of  the  insufficiency  of  the  bond  and 
surety,  came  too  late,  and  this  exception  cannot  be  sustained. 

The  next  exception  is  to  the  refusal  of  the  Court  to  instruct 
the  jury,  as  requested,  that  if  they  believed  the  testimony  of 
the  witness  Bell,  they  will  find  the  value  of  the  property  to 
be  $55,  and  answer  the  second  issue  accordingly.  Bell  was 
the  only  witness  who  testified  as  to  the  value  of  the  proper tj", 
and  he  said  it  was  worth  $55.  It  is  true,  the  witness  Bishop 
testified  that  he  **got  $50  out  of  the  corn,"  but  he  said  he  did 
not  know  how  much  corn  there  was,  and  did  not  testify  as  to 
its  value,  nor  does  it  appear  that  he  got  all  of  the  corn.  The 
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only  evidence  as  to  the  value  of  the  property  was  that  of  the 
witness  Bell,  who  said  it  was  worth  $55,  and  the  defendants 
were  entitled  to  the  instruction  asked,  and  there  was  error  in 
refusing  it. 

The  last  exception  is  to  the  judgment.  The  Court  adjudged 
"that  the  plaintiff  recover  of  the  defendants  the  sum  of  $50, 
the  value  of  the  said  corn,  to  bo  discharged  upon  the  pay- 
ment by  the  defendants  to  the  plaintiff  the  sum  of  $20.86, 
with  interest  thereon,"  etc.  There  were  no  findings  of  fact 
upon  which  such  a  judgment  could  be  rendered.  It  is  true, 
the  plaintiff  claimed  a  balance  of  $17.74  on  advances  to  cul- 
tivate the  crop  of  1888,  afid  he  also  claimed  the  value  of 
some  sacks,  and  the  use  of  a  cart,  amounting  to  $3.22,  which, 
added  to  the  $17.74,  would  make  $20.96 ;  but  this  was  denied 
by  the  defendants,  and  it  was  not  within  the  province  of  his 
Honor  to  say  how  the  fact  was;  only  a  jury  could  decide  and 
say  how  the  fact  was.  Besides,  the  action  was  to  recover  the 
possession  of  a  certain  lot  of  corn  alleged  to  have  been  worth 
$45,  and  upon  no  state  of  facts,  even  if  it  had  been  found  by 
the  jury  that  the  defendants  were  indebted  to  the  plaintiff  in 
the  sura  of  $20.86,  as  assumed  by  his  Honor,  would  the 
plaintiff  have  been  entitled  to  the  judgment  as  rendered. 
Section  431  of  The  Code  prescribes,  clearly  and  distinctly,  the 
manner  in  which  judgment  in  an  action  for  the  recovery  of 
personal  property  shall  be  rendered.  Horton  v.  Home,  99  N. 
C,  219;  Taylor  v.  Hodges,  105  N.  C,  344,  and  cases  cited. 

Error. 
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W.  H.  BRAY  V.  W.  D.  BARNARD. 

Penalty — County   Commissioners — Officer — Official  Bond^ — 

Sheriffs — Comity  Treasurer, 

1.  The  statutes— rAc  Code  §§  1875  and  2070— requiring   the   officers 

therein  designated  to  renew  annually  their  official  bonds,  and  that 
Sheriffs  shall,  in  addition,  produce  receipts  for  the  public  moneys 
collected  by  them,  and  in  default  thereof  it  shsJI  be  the  duty  of 
the  Board  of  County  Commissioners  to  declare  the  office  vacant, 
are  intended  to  effectuate  the  same  purpose,  and  therefore  a  mem- 
ber of  the  Board  of  County  Commissioners  is  liable  for  only  one 
penalty  for  failure  to  perform  his  duty  in  that  connection. 

2.  It  is  not  the  imperative  duty  of  the  Board  of  County  Commissioners 

to  institute  suite  against  a  delinquent  officer  for  failure  to  account 
and  pay  over  public  moneys.  Under  §  775,  The  Code,  they  may  do 
so,  but  the  County  Treasurer  is  regularly  the  proper  officer  to 
bring  such  action;  and  in  an  action  against  a  Commissioner  for 
failure  to  perform  his  duty  in  that  respect,  it  is  necessary  to  allege 
and  prove  that  the  Commissioners  negligently  failed  or  wilfully 
refused  to  exercifle  their  authority. 

Civil  action,  tried  at  Fall  Term,  1891,  of  Currituck 
Superior  Court,  Brown^  J.,  presiding. 

The  action  is  brought  by  plaintiff  to  recover  from  the 
defendant  divers  penalties,  which  the  complaint  alleges  he 
incurred  as  a  member  of  the  Board  of  Commissioners  of  the 
county  of  Currituck  by  neglecting  to  perform  his  duty  in 
numerous  respects  as  such  Commissioner.  Among  other 
things,  it  is  alleged,  as  follows: 

"5.  That  said  Barnard,  Sheriff  as  aforesaid,  was  required 
to  renew  his  bonds  annually,  and  on  the  1st  day  of  Decem- 
ber, 1889,  and  produce  his  receipts  as  set  out  in  §  2070  of 
The  Code  of  North  Carolina,  which  he  failed  to  do,  thereby 
creating  a  vacancy  in  said  office  of  Sheriff  of  said  county 
by  act  and  operation  of  law,  and  the  said  Board  of  Commis- 
sioners, and  the  defendant,  as  a  member  thereof,  was  required 
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to  fill  said  vacancy  by  appointment,  as  required  by  §  720  of 
The  Code  of  North  Carolina,  which  said  Board,  and  this 
defendant,  as  a  member  thereof,  failed  and  neglected  to  do 
in  violation  of  siid  §  720  of  said  Code,  and  this  defendant 
thereby  became  liable  for  the  penalty  of  two  hundred  dol- 
lars, and  indebted  to  this  plaintiff  for  same,  he  having 
brought  suit  for  same  according  to  §  711  of  The  Code  afore- 
said. 

8.  That  said  John  E.  Barnard  failed  and  neglected  to 
make  and  renew  his  official  bonds  as  Sheriff  as  aforesaid  on 
the  first  Monday  in  December,  1889,  as  required  by  §  2070  of 
The  Code  of  North  Carolina,  and  the  said  Board,  and  the  de- 
fendant, as  a  member  thereof,  failed  and  neglected  to  declare 
his  office  vacant  and  appoint  his  successor,  as  required  by 
§  1875  of  The  Code  of  North  Carolina,  and  by  reason  of  said 
failure  and  negligence  the  defendant  has  become  liable  to  a 
penalty  of  two  hundred  dollars  and  indebted  to  plaintiff  in 
said  amount,  as  provided  by  §  711  of  said  Code. 

9.  That  said  John  E.  Barnard,  Sheriff  as  aforesaid,  failed 
and  refused  to  settle  the  taxes  for  the  year  1888,  and  the 
Finance  Committee  of  said  county  so  reported  to  the  Treas- 
urer of  said  countv  and  to  said  Board  of  Commissioners; 
that  said  SheriflF  was  in  arrears  the  sum  of  $1,759.94,  and 
that  eaid  Board,  and  this  defendant,  as  a  member  thereof, 
failed  and  neglected  to  institute  suit  against  said  Barnard, 
Sheriff  as  aforesaid,  and  his  bondsmen,  as  they  were  required 
to  do,  in  violation  of  §  775  of  The  Code  aforesaid,  and  thereby 
became  liable  to  a  penalty  of  two  hundred  dollars,  and  same 
is  due  this  plaintiff,  according  to  the  previous  §  711  of  The 
Code  of  North  Carolina." 

The  defendant  "admitted  the  facts  alleged  in  the  com- 
plaint, but  denied  the  inferences  therein  stated." 

The  plaintiff"  moved  for  judgment  upon  the  pleadings. 
The  Court  denied  this  motion  for  judgment,  for  the  penalties 
alleged  and  specified  in  paragraphs  eight  and  nine  of  the 
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complaint  above  set  forth,  upon  the  ground  that  the  penalty 
alleged  in  paragraph  eight  is  substantially  that  alleged  in 
paragraph  five  thereof,  and  upon  ihe  further  ground  that 
paragraph  nine,  above  set  forth,  does  not  sfate  facts  sufficient 
toconstitnte  acause  of  action.  The  plaintiff  excepted.  Asto 
these  penalties,  the  Court  gave  judgment  for  the  defendant, 
and  the  plaioiiff  appealed. 

Mr.  E.  F.  Aydlett,  for  plaintiff. 
Mr.  W.  B.  Shaw,  for  defendant. 

Merrimon,  C.  J. — afier  stating  thecase:  The  statute  (TAe 
Code,  §  711)  prescribes  that  "Any  (County)  Commissioner, 
who  shall  neglect  to  perform  any  duty  required  of  him  by 
law,  as  a  member  of  the  board,  shall  be  guilty  of  a  misde- 
meanor, and  shall  also  be  liable*  to  a  penalty  of  two  hundred 
dollars  for  each  offence,  to  be  paid  to  any  person  who  thall 
sue  for  the  same." 

The  plaintiff  contends,  first,  that  the  defendant  incurred  a 
penalty,  under  this  statutory  provision,  because  the  Sheriff 
mentioned  failed,  for  the  year  specified  in  the  fifth  paragraph 
of  the  complaint,  to  file  the  annual  bonds  required  of  him, 
and  to  produce  receipts  for  moneys  that  he  bad  collected,  or 
ought  to  have  collected,  whereby  his  office  became  vacant,  as 
prescribed  by  the  statute  {The  Code,  §  2070),  and  the  defend- 
ant neglected  to  perform  his  duty  as  Commissioner,  in  that 
he  and  his  associates  did  not  proceed  to  fill  the  vacancy  so 
occasioned  by  appointment,  as  prescribed  and  required  by 
the  statute  (jf'Ac  Code,^  720),  which  provides,  that  "  Whenever 
a  vacancy  shall  occur  in  the  office  of  Sheriff,  Constable,  Reg- 
ister of  Deeds,  County  Treasurer  or  County  Surveyor,  the 
Board  of  Commissioners  of  the  county  shall  fill  the  same  by 
appointment."  He  contends,  secondly,  that  the  defendaot 
incurred  another  penalty,  as  alleged  in  the  eighth  paragraph 
of  the  complaint,  because  the  Board  of  Commissioners,  the 
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defendant  joining  them,  failed  to  declare  the  office  of  the 
Sheriff  vacant  for  the  causes  alleged,  as  required  by  the 
statute  {The  Code,  §  1875),  which  prescribes  that  "Upon  the 
failure  of  any  such  officer  (including  Sheriff)  to  make  such 
regular  annual  renewal  of  his  bond,  it  is  the  duty  of  the 
Board  of  Commissioners,  by  an  order  to  be  entered  of  record, 
to  declare  his  office  vacant,  and  to  proceed  forthwith  to 
appoint  a  successor,"  etc. 

The  Couit  below  was  of  opinion,  and  held,  that  the  duties 
of  the  Board  of  Commissioners  of  the  county,  prescribed  by 
the  statutory  provision  just  cited,  were  substantially  the 
same  as  those  prescribed  in  the  other  statutory  provision 
{The  Code,  §  2070)  cited  gvpra.  In  this,  we  think  the  Court 
was  correct,  in  so  far  as  these  sections  affect  this  case.  They, 
as  to  the  Sheriff,  are  intended  to  secure  the  same  purpose, 
except  that  §  2070  enlarges  the  purpose  so  as  to  require  the 
Sheriff,  in  addition  to  the  renewal  of  his  bonds  annually,  to 
"  produce  the  receipts  in  full  from  the  State  Treasurer,  County 
Treasurer,  and  other  persons,  of  all  moneys  by  him  collected, 
or  which  ought  to  have  been  by  him  collected,  for  the  use 
of  the  State  and  county,  and  for  which  he  shall  become 
accountable,"  etc.  As  to  the  Sheriff,  in  respect  to  the  annual 
renewal  of  his  bonds,  the  sections  are  in  pari  materia  and 
mu-t  be  taken  together — they  are  intended  to  effectuate  the 
same  purpose.  It  is  not  presumed  that  the  Legislature 
intended  to  impose  double  penalties  for  the  same  failure  of 
duty  in  a  public  officer.  If  it  had  so  intended,  it  would 
have  said  so  in  explicit  terms.  The  duty  of  the  Board  of 
Commissioners  was  to  declare  the  office  of  Sheriff  vacant 
and  to  fill  the  vacancy,  when,  and  if,  he  failed  to  renew  his 
bonds  annually — the  same  duty  is  prescribed  by  the  two  sec- 
tions of  The  Code  just  cited.  In  one  of  these  sections  the 
same  duty  arises  if  the  Sheriff  shall  fail  to  produce  the 
receipts  mentioned  as  required.  Under  this  section,  if  the 
SherifiF  should  fail  to  renew  his  bonds,  it  would  be  the  dutv 
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of  the  Board  of  Commissioners  (o  declare  his  office  vacant; 
if  he  renewed  his  bonds,  and  failed  to  produce  the  receipts 
mentioned,  it  would  be  tlteir  like  duty;  it  would  be  their 
like  duty  if  he  failed  to  renew  his  bonds  and  to  produce  the 
receipts  required.  Bui,  in  the  latter  case,  they  would  not  be 
liable  to  two  penalties.  The  purpose  of  the  sections  cited  of 
the  statute,  is  to  compel  the  Board  of  Commissioners  to  per- 
form their  doty  in  declaring  the  office  of  Sheriff  vacant  and 
filling  the  vacancy  in  any  one,  or  more,  or  all,  of  the  contin- 
gencies specified  therein.  Only  one  penalty  is  given  agaiost 
each  Commissioner  composing  the  Board,  if  he  fails  to  per- 
form his  duty  in  such  respect.  That  penalty,  in  this  case, 
the  plaintiff  recovered  under  and  in  pursuance  of  the  alle- 
gations contained  in  the  fifth  paragraph  of  his  complHint 

We  are  also  of  opinion  that  the  Court  properly  decided 
that  the  ninth  paragraph  of  the  complaint  set  forth  above 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  statute  (The  Code,  §  775,)  certainly  does  not  make  it  the 
imperative  duty  of  the  Board  of  Commissioners  of  the 
county  to  "  bring  suit  on  the  official  bond  of  the  Sheriff  or 
other  officer ; "  it  provides  that  they  "  may  forthwith  "  do  so. 
It  is  thus  left  to  their  sound  discretion  whether  they  will  or 
not.  There  might  be  substantial  reasons  why  they  would 
not,  and,  moreover,  they  might  be  content  to  leave  it  to  the 
County  Treasurer  to  bring  such  suit,  especially  as,  regularly, 
he  is  the  proper  officer  to  do  so.  Hewlett  v.  Nutt,  79  N.  C, 
203.  The  plaintiff  claiming  under  this  statutory  provision 
should,  at  least,  allege  facts  showing  that  the  Board  of  Com- 
missioners had  negligently  failed,  or  wilfully  refused,  to 
exercise  their  authority,  and,  hence,  they  had  neglected  to 
perform  their  duty  as  required  by  law.  In  such  case,  it  may 
be  that  each  of  them,  participating  in  such  neglect,  would 
incur  the  penalty  prescribed. 

Affirmed. 
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W.  H.  BRAY  V.  W.  B.  CREEKMORE. 

AmeiidmeTU — Parties — Penalty — Sheriff — County  Commission- 

ers — Statute  of  Limitations. 

1.  Judgments  of  the  trial  Court  permittiDg  lost  pleadings  to  be  substi- 

tuted, or  pleadings  to  be  amended  by  striking  out  the  name  of  a 
party  plaintiff,  are  not  reviewable. 

2.  The  amendment  of  a  pleading,  by  the  mere  change  of  the  name  of 

a  party,  unlike  the  insertion  of  a  new  cause  of  action,  is  not 
affected  by  the  statute  of  limitations. 

3.  Where  the  amendment  is  merely  formal,  there  is  no  necessity  for 

service  of  the  amended  summons  or  complaint,  but  the  Court  may 
order  such  service  to  be  made. 

4.  Where  the  amendment  brings  in  a  new  defendant,  he  should  be  served 

with  proper  process. 

5.  A  member  of  a  Board  of  County  Commissioners  is  liable  for  the  pen- 

alty prescribed  in  §  711  of  The  Code,  for  failure  of  the  Board  to 
declare  the  office  of  Sheriff  vacant,  and  fill  the  same,  when  such 
Sheriff  has  not  complied  with  the  requirements  of  the  statutes 
{The  Code,  g§  2070,  3685),  in  respect  to  the  renewal  of  his  official 
bonds  and  accounting  for  public  moneys  received  by  him. 

This  is  a  civil  action,  which  was  tried  upon  the  plead- 
ings— ^substantially  the  same  as  those  in  Bray  v.  Barnard, 
ante  44 — at  Fall  Term,  1891,  of  Currituck  Superior  Court, 
Brown,  J.,  presiding. 

The  portions  of  the  complaint  referred  to  in  the  opinion 
are  as  follows : 

"5.  That  said  Barnard,  Sheriff  as  aforesaid,  was  required 
to  renew  his  bonds  annually,  and  on  the  1st  day  of  Decem- 
ber, 1889,  and  produce  his  receipts,  as  set  out  in  §  2070  of 
The  Code  of  North  Carolina,  which  he  failed  to  do,  thereby 
creating  a  vacancy  in  said  oflRce  of  SheriflFof  said  county,  by 
act  and  operation  of  law,  and  the  said  Board  of  Commis- 
sioners and  the  defendant,  as  a  member  thereof,  was  required 
to  fill  said  vacancy  by  appointment,  as  required  by  §  720  of 
109  —  4 
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7^e  Code  of  North  Carolina,  whicli  said  Board  and  this 
defeodaot,  as  a  member  thereof,  failed  and  neglected  to  do, 
in  violation  of  said  §  720  of  said  Code,  and  this  defeodaQt 
thereby  became  liable  for  the  penaltjr  of  two  hundred  dollars 
and  indebted  to  this  plaintiff  for  same,  he  having  brought 
suit  for  same,  according  to  §  711  of  The  Code  aforesaid. 

7.  That  said  J.  E.  Barnard,  Sheriff  as  aforesaid,  failed  to 
collect  and  settle  the  taxes  of  said  county  upon  the  tax-li^ 
placed  in  his  hands  to  collect,  for  the  year  1888,  or  produce 
his  receipts  for  same,  or  give  the  bonds  required  by  law, 
before  he  received  the  tax-list  from  said  Board  to  collect  the 
taxes  for  the  year  1889,  and  the  said  Board  permitted  said 
Barnard  to  receive  and  collect  the  taxes  for  the  year  1889  for 
said  county  before  said  Barnard,  Sheriff  as  aforesaid,  bad 
settled  the  taxes  for  the  previous  year,  or  had  produced  his 
receipts  for  same,  or  had  given  the  bonds  required,  ai  pro- 
vided by  §  3685  of  said  Code  of  North  Carolina,  and  said 
Board  of  Commissioners  and  the  defendant,  as  member 
thereof,  failed  and  neglected  to  appoint  a  tax-collector,  as 
provided  by  said  §  3685  of  said  Code,  and  permitted  said 
Barnard  to  receive  the  tax-list  for  said  Currituck  County  for 
the  yeaf  1889,  and  collect  the  taxes  of  said  county  for  said 
year,  without  requiring  him  to  perform  his  duties  as  afure- 
said,  as  required  hy  law,  and  failed  and  neglected  to  appoint 
a  tax-collector,  as  provided  by  said  §  3685  of  said  Cude,  and 
by  reason  of  said  failure  and  neglect,  this  defendant  became 
liable  to  a  penalty  of  two  hundred  dollars,  and  same  is  due 
this  plaintiff,  as  provided  in  §  711  of  The  Code  of  North 
Carolina." 

The  other  facts,  material,  are  stated  in  the  opinion. 

There  was  judgment  for  plaintiff,  from  which  defendant 
appealed. 

Mt.  E.  F.  Aydiett,  for  plaintiff. 
Mr.  W,  B,  Shaw,  for  defendant. 
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Clark,  J. : 

1.  The  action  was  brought  "State  on  relation  of  W.  H. 
Bray"  against  the  defendant.  On  motion,  the  words  "State 
on  relation  of"  were  stricken  out  of  summons  and  complaint, 
and  defendant  excepted.  Such  amendment  rested  in  the 
discretion  of  the  trial  Judge,  and  is  not  appealable.  Brown 
V.  MitcheU,  102  N.  C,  347 ;  MaggeU  v.  Roberts,  108  N.  C,  174. 
In  both  these  cases  the  amendment  was  identical  with  that 
here  objected  to. 

2.  The  complaint  having  been  lost,  the  defendant  asked 
that  the  action  be  dismissed.  The  plaintiff  asked  to  file 
another  complaint  in  lieu  of  that  which  had  been  lost.  The 
Court  refused  defendant's  motion  and  granted  the  motion  of 
the  plaintiff.  The  defendant  excepted.  The  action  of  the 
Judge  in  allowing  new  pleadings  to  be  filed  in  place  of  those 
lost  is  not  reviewable. 

3.  The  facts  alleged  in  sections  5  and  7  of  the  complaint 
were  not  denied,  and  subjected  the  defendant  to  the  penal- 
ties sued  for.     The  Code,  §  711.     By  consent  the  order  was 
made  in    vacation    as    of    Fall    Term,   1890,   which    was 
within    less    than    a    year    after    those    causes    of  action 
accrued  {The  Code,  §  156  [2]);  but,  were  it  otherwise,  the 
amendment  was  merely  of  the  name  of  tlie  party,  not  the 
insertion  of  a  new  cause  of  action,  as  was  the  case  in  Heater 
V.  Mullen,  107  N.  C,  724,  and  therefore,  unlike  the  latter  case, 
the  statute  of  limitations  is  not  affected  bv  the  amendment. 
We  may  also  note,  that  when  the  amendment  is  merely 
formal,  as  here,  no  necessity  arises  for  the  service  of  the 
amended  summons  or  complaint.     If  the  amended  summons 
adds  a  new  defendant,  it  must  be  served  on  such  defendant 
(Plemmaas  v.  Improvement  Co,,  108  N.  C,  614),  and  where 
the  amended  complaint  touches  a  matter  of  substance,  the 
Judge  may  order  it  to  be  served  on  the  defendant.     Here 
the  motion  disclosed  the  nature  and  extent  of  the  amend- 
ment asked,  and  when  granted,  the  defendant  could  derive 
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no  benefit  from  service  anew  of  the  summons  and  complaint 
with  merely  the  words  "State  on  relation  of"  stricken  out 
of  them. 

Affirmed. 


MARTHA  A.   UVERMON  v.   THE  ROANOKE  AND  TAR  RIVER 

RAILROAD  COMPANY. 

Eminent  Domain — StatiUe  of  Limitations — Damages — Corpora- 
tions — Railways — Mortgagor  and  Mortgagee. 


1.  Notwithstanding  the  charter  of  a  railway  company,  incorporated  sub- 

sequent to  the  enactment  of  the  general  Railroad  Statute,  The 
Code,  Vol.  1,  ch.  49,  conferred  upon  it  *'  the  powers  and  incidents 
of  the  North  Carolina  Railroad  Company,^'  it  can  only  acquire 
title  to  right-of-way  by  purchase  or  condemnation,  and  the  owner 
of  land  upon  which  its  road  was  constructed  is  not  barred  of 
right  to  compensation  by  any  statute  of  limitations,  general  or 
special,  unless  the  defendant's  possession  has  been  adverse  for 
such  length  of  time  as,  in  ordinary  cases,  will  mature  title. 

2.  The  damages  incident  to  the  act  of  an  unlawful  entry  upon  land  by 

a  railway  corporation  are  personal  to  the  owner  of  the  land  and 
do  not  pass  by  his  subsequent  conveyance  of  the  premises;  and  in 
those  instances  where  the  entry  confers  a  right  upon  the  com- 
pany, leaving  the  damages  to  be  afterwards  assessed,  it  may  be 
the  same  rule  applies ;  but  under  the  general  statute  of  this  State 
(The  Code,  Vol.  I,  ch.  49)  no  such  right  is  conferred,  and  hence, 
until  a  purchase  or  condemnation,  the  corporation's  occupation  is 
without  title,  and  the  conveyance  of  the  land  will  pass  to  the  ven- 
dee the  right  to  compensation  for  damages. 

3.  Where  a  railway  company  entered  upon  land  under  a  conveyance 

from  a  mortgagor  in  possession,  but  without  acquiring  the  interest 
of  the  mortgagee,  and  afterwards  the  land  was  sold  under  the 
mortgage:  Held,  that  the  purchaser  at  the  mortgage  sale,  while 
not  entitled  to  the  damages  incident  to  the  act  of  entry,  might 
recover  compensation  for  the  land  appropriated  to  the  use  of  the 
company. 
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Proceeding  to  recover  compensation  for  lands  appro- 
priated by  a  railroad  company,  tried  at  Spring  Term,  1891, 
of  Bertie  Superior  Court,  Connor,  J.,  presiding. 

The  Roanoke  and  Tar  River  Railroad  Company  was  incor- 
porated by  ch.  218,  Laws  of  1885. 

The  petition  of  the  plaintiff  alleged  that  the  defendant 
corporation  entered  upon  the  land  claimed  by  her,  without 
her  permission  and  proceeded  to  construct  its  road-bed 
thereon,  whereby  she  was  greatly  damaged,  etc.,  and  prayed 
the  appointment  of  Commissioners  to  assess  her  damages. 
The  defendant,  among  other  things,  set  up  by  way  of  defence 
a  conveyance  to  it  by  one  Harrell  and  wife  of  the  right-of- 
way,  etc.,  through  and  over  the  laud;  and  alleged  that  at  the 
date  of  the  deed  Harrell  was  in  possession,  but  prior  thereto- 
fore he  had  conveyed  the  land  in  mortgage  to  one  Perry  and 
one  Jernigan;  that  the  land  was  subsequently  sold  under 
the  mortgage,  when  Perry  purchased,  and  having  received  a 
conveyance,  sold  and  conveyed  to  the  plaintiff. 

The  defendant  also  pleaded  the  statute  of  limitations  con- 
tained in  the  act  incorporating  the  North  Carolina  Railroad 
Company,  and  the  statute  of  limitations  of  three  years  pre- 
scribed in  The  Code. 

The  following  facts  were  admitted  : 

1.  The  railroad  was  completed  on  the  locus  in  quo  more 
than  two,  but  less  than  three,  years  before  this  action  was 
commenced. 

2.  That  at  the  time  said  railroad  was  constructed  and 
completed,  the  plaintiff  was  not  the  owner  of  the  locu8  in  quo, 

3.  That  at  the  time  the  road  was  built,  Joseph  John  Harrell 
and  wife  were  the  mortgagors  in  possession  of  said  land,  and 
J.  W.  Perry  and  T.  R.  Jernigan  the  mortgagees,  and  under 
a  foreclosure  of  said  mortgage  J.  W.  Perry  became  the  pur- 
chaser, and  on  May  15th,  1890,  conveyed  the  locus  in  quo  to 
plaintiff. 
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4.  On  May  19th,  1887,  said  J.  John  Harrell  and  wife  con- 
veyed to  defendant  the  right-of-way  over  said  land.  The 
said  mortgage  was  registered  prior  to  the  commencement  of 
the  construction  of  said  road,  and  no  consent  to  said  right  of 
way  was  obtained  from  said  mortgagees. 

The  Court  being  of  opinion,  upon  this  state  of  facts,  that 
the  plaintiff  could  not  maintain  this  proceeding,  adjudged 
that  it  be  dismissed  with  costs,  and  the  plaintiff  appealed. 


Mr.  F,  D.  Winston  (by  brief),  for  plaintiflF. 
Mr,  J.  B,  Martin  (by  brief),  for  defendant. 


Shepherd,  J. : 

1.  The  plea  of  the  statute  of  limitations  cannot  be  sus- 
tained. It  is  true  that  the  charter  of  the  defendant  provides 
that  it  shall  have  "the  powers  and  incidents  of  the  North 
Carolina  Railroad  Company  and  other  corporations  of  like 
nature  created  by  the  laws  of  the  State,"  but  this  language 
is  exceedingly  indefinite  upon  the  question  under  considera- 
tion, as  the  charters  of  some  of  these  corporations  contain 
provisions  barring  the  owner's  claim  for  damages  or  com- 
pensation after  a  certain  period,  while  others  provide  for  no 
such  limitation  whatever.  Land  v.  Railroad^  107  N.  C,  72. 
Even  had  the  charter  of  the  North  Carolina  Railroad  Com- 
pany been  particularly  referred  to,  the  two  years*  bar  therein 
prescribed  would  not  have  prevented  the  application  of  the 
general  railroad  act  (ch.  49  of  The  Code)y  which  was  enacted 
prior  to  the  granting  of  the  defendant's  charter.  Under  the 
general  act,  as  construed  by  this  Court  in  Land  v.  Railroad^ 
supra,  the  defendant  can  only  acquire  title  to  the  right-of- 
way  by  purchase  or  by  proceedings  to  condemn,  and  so  long 
as  it  occupies  the  land  without  title,  the  owner  is  not  barred 
unless  the  defendant's  possession  has  been  adverse  and  for 
such  length  of  time  as  to  mature  title  as  in  ordinary  cases. 
Thus,  it  appears  that  there  is  a  very  great  difference  between 
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the  charter  of  the  North  Carolina  Railroad  Company  and 
the  general  act,  and  it  was  clearly  the  policy  of  the  Legisla- 
ture that  the  provisions  of  the  latter  should  not,  in  any 
material  particular,  be  repealed  by  implication.  Hence,  it 
was  enacted  {The  Code,  §  701)  that  the  general  act  "should 
govern  and  control,  anything  in  the  special  act  of  Assembly 
to  the  contrary  notwithstanding,  unless  in  the  act  of  Assem- 
bly creating  the  corporation  the  sectioti  or  sections  (of  the 
general  act  which  are  intended  to  be  excluded)  shall  be 
specially  referred  to  by  number,  and,  as  such,  specially 
repealed."  See  Railroad  v.  Railroad,  106  N.  C,  16,  which  is 
conclusive  upon  this  point. 

2.  It  is  insisted,  however,  that,  as  the  plaintiff  was  not  the 
owner  of  the  land  at  the  time  of  the  entry  and  the  comple- 
tion of  the  road,  she  is  not  entitled  to  maintain  this  proceed- 
ing. The  cases  from  other  States,  cited  by  the  defendant's 
counsel,  sustain  this  view  so  far  as  the  recovery  of  mere 
damages,  incident  to  the  unlawful  entry,  is  concerned.  They 
may,  also,  be  applicable  where  the  railroad  company  acquires 
a  right  by  a  simple  entry,  leaving  the  damages  and  compen- 
sation to  be  subsequently  assessed.  In  such  cases  the  claim 
of  the  owner  is  said  to  be  personal,  and  does  not  pass  to  a 
purchaser  by  an  ordinary  conveyance  of  the  land.  The 
principle  does  not  apply  where,  as  in  our  case  (under  the 
general  act),  the  railroad  company  acquires  no  right  whatever 
until,  either  at  its  instance,  or  that  of  the  owner,  proceedings 
have  been  instituted  to  condemn  the  property.  Until  this 
is  done,  the  company  occupies  the  land  without  title  (Land 
V.  R.  R,  supra),  and  it  would  seem  quite  plain  that  the  occu- 
pation of  a  trespasser  ought  not  to  take  away  the  owner's 
power  of  alienation. 

In  our  case  the  only  authority  to  enter  was  given  by  the 
mortgagor,  and  it  is  admitted  that  the  consent  of  the  mort- 
gagee has  never  been  obtained.  It  is  well  settled  that  *'a 
deed  from  a  mortgagor  conveys  only  his  interest,  and  is  sub- 
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ject  to  the  mortgage."    Lewis  on  Eminent  Domain,  §  289. 
To  the  same  effect  is  Mills  on  Eminent  Domain,  §  74,  from 
which  work,  we  extract  the  following :  "  In  the  case  of  Wade 
V.  Hennessy,  55  Vt.,  207,  in  which  the  company,  instead  of 
condemning  the  land  by  due  process,  took  a  deed  from  the 
mortgagor,  a  mortgage  having  previously  been  given  by  the 
grantor  and  recorded,  it  was  held  that  the  fact  that  the  rail- 
road company,  under  the  exercise  of  the  right  of  eminent 
domain,  might  have  taken  the  mortgagee's  interest  in  the 
mortgaged  premises,  and  thereby  have  obtained  an  unim- 
peachable title,  did  not  vary  the  relations  of  the  railroad 
company  to  the  holder  of  the  mortgage,  as  it  did  not  exercise 
that  right,  but  contented  itself  with  the  right  it  acquired  by 
said  deed.     To  the  proper  exercise  of  the  right  of  eminent 
domain,  it  is  indispensable  that  compensation  be  made  to 
the  owner  of  the  property  taken  by  the  payment  of  an  equiv- 
alent in  money.  The  railroad  company  must  make  all  parties 
claiming  the  title  parties  to  the  proceedings.  *  *  *  If  this  is 
not  done,  the  railroad  must  either  redeem,  or  seek  protection 
by  the  exercise  of  the  right  of  eminent  domain  under  the 
statute  against  the  mortgagee."  See,  also,  Wilson  v.  Railroad^ 
67  Me.,  358;  Beck  v.  Railroad,  65  Miss.,  172;  2  Wood  Ry. 
Law,  §  244.     The  mortgagee's  interest,  then,  not  having  been 
affected  by  the  deed  of  the  mortgagor,  and  the  mortgage 
having  been  foreclosed,  it  would  seem  very  clear  that  the 
title  passed  to  the  plaintiff,  who  purchased  the  entire  tract 
under  the  foreclosure  sale.  It  seems  equally  clear,  that  while 
she  cannot  recover  damages  incident  to  the  entry   made 
before  she  acquired  the  title,  she  may  recover  compensation 
for  the  land,  the  title  to  which  can  only  vest  in  the  defendant 
by  virtue  of  this  proceeding. 

The  defendant  has  been  content  to  occupy  the  land  with- 
out title,  and  it  was  charged  with  notice  of  the  mortgage. 
Mills,  Eminent  Domain,  §  103.     It  did  not  offer  to  redeem, 
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as  it  might  have  done,  but  suffered  the  title  to  pass  to  the 
plaintiff. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  com- 
pensation for  the  land,  the  title  to  which  is  to  be  vested  in 
the  defendant  by  virtue  of  this  proceeding. 

Error. 


♦JAMES  A.  BRYAN  AND  MARY  S.  BRYAN  v.  WASHINGTON 

SPIVEY  et  al. 

Possession — Color  of  Title — Emdence, 

1.  In  an  action  to  recover  land — a  trial  by  jury  having  been  waived — a 

witness  was  permitted  to  state  that  certain  persons  **  took  posses- 
sion,'* **  remained  in  possession,"  and  **  had  possession"  of  the  dis- 
puted premises,  without  giving  the  specific  acts  of  the  parties  in 
respect  to  their  occupation:  Held,  that  although  possession  is  a 
mixed  question  of  law  and  fact,  the  testimony  was  properly 
admitted,  and,  in  the  absence  of  conflicting  evidence,  the  Court 
was  warranted  in  accepting  the  expressions  as  a  statement  of 
the  fact  of  actual  occupation. 

2.  Every  possession  is  taken  to  be  on  possessor's  own  title,*  until  the  con- 

trary is  shown. 

3.  The  burden  is  upon  the  defendant  to  establish  the  defence  of  adverse 

possession  under  color  of  title. 

4.  Where  defendants  entered  originally  without  color  and  occupied  the 

lands  in  severalty,  and  subsequently  a  deed  was  made  conveying 
the  lands  to  trustees  for  the  defendants  collectively,  but  there 
was  evidence  that  defendants  continued  to  hold  in  the  same  man- 
ner as  before  the  execution  of  the  deed,  it  was  not  error  to  hold 
that  the  defendants  had  failed  to  establish  title  by  adverse  posses- 
sion under  color. 

5.  In  order  to  raise  the  presumption  ot  a  grant  by  thirty  years'  posses- 

sion, it  is  not  necessary  to  show  privity  between  the  successive 
tenants  of  the  land. 

Civil  action,  tried  at  February  Term,  1891,  of  Craven 
Superior  Court,  ConnoTy  J.,  presiding. 

«CiiABK,  J.,  did  not  Bit  on  the  hearing  of  this  appeal. 
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he  plaintiffs  claim  title,  and  seek  to  recover  possessioo 
t!ie  land   in  the  county  of  Craven,  known  ae  James 

he  original  summons  was  issued  on  the  4tb  day  of  Octo- 
1880.  On  the  21st  day  of  September,  1881,  and  on  tie 
day  of  September,  1889,  other  summonses  issued,  bring- 
into  the  Court  other  defendants.  The  parties  waived 
1  by  jury,  and  submitted  the  cause  to  the  Court  to  find 
facts  and  declare  the  law  arising  thereupon. 
he  plaintiffs  introduced  W.  H.  Marshall,  who  testified  as 

I  am  acquainted  with  the  land  described  in  the  com- 
nt,    I  have  known  it  since  1829.    The  description  in  the 
plaint  includes  what  is  known  as  Jame^  City.    This 
1  has  been  used  and  occupied  by  private  individuals 
e  1&29,     Richard  D.  Speight,  and  those  claiming  under 
,  had  it  in  possession  from  1829  to  1858,    Richard  Spfigbt 
as  iiis  only  son  and  heir  at  law,  Richard  Dobbs  Speight, 
Richard  Dobbs  Speight  left  as  his  children  and  heirs  at 
,  Richard  D.  Speight,  Charles  Speight,  William  Speigbt, 
Margaret,  who  married  Judge  Richard  Donnell.  William 
ght  died   in    infancy.     Charles  Speight   died   in  1831, 
larried   and   without  issue.     Richard   D.  Speight  died 
larried  and  without  issue.     Margaret  Donnell  died,  leav- 
surviving  her  her  husband,  Judge  Donnell,  who  died  in 
1,  and  as  his  children  and  heirs  at  law  : 
).  Mary  S.,  who  married  Charles  Sheppard. 
;).  Richard  S,  who  died  unmarried  and  without  issue. 
1).  Francis,   wlio    married   James   Sheppard,  and   died, 
ing  J.  R.  D.  Sheppard  her  son  and  heir  at  law. 
:).  Ann,  who  has  never  married. 

>).  Speight,  who  married  Thos.  M.  Curl  during  the  year 
>,  and  was  under  coverture  at  the  commencement  of  this 
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Peter  G.  Evans  took  possession  of  the  land  in  controversy 
in  1858,  and  remained  in  possession  until  1862,  when  the 
colored  people  settled  there.  They  were  placed  there  by  the 
United  States  Government  March  14th,  1862.  They  were 
settled  as  contrabands.     The  Government  had  possession. 

From  1858  until  1862,  Peter  G.  Evans  and  Richard  S. 
Donnell  had  joint  possession.  Evans  had  it  when  the  col- 
ored people  went  there.  Donnell  had  it  surveyed  in  1858 
or  1859." 

The  plaintiffs  then  introduced  the  will  of  Richard  Dobbs 
Speight,  Sr.,  dated  December  1st,  1802. 

The  testator  gave  his  entire  estate  to  be  divided  equally 
between  his  wife  and  four  children. 

Deed  from  Mary  S.  Sheppard,  Mr.  and  Mrs.  Curl,  and  Ann 
Donnell  to  Mary  S.  Bryan,  dated  1880. 

Deed  from  J.  R.  D.  Sheppard  to  Mary  S.  Bryan,  1880. 

The  description  in  the  deeds  covers  the  locus  in  quo. 

Samuel  Aydlett,  a  witness  for  the  plaintiff,  testified:  "The 
defendants  were  living  in  James  City  in  1881  and  1887. 
I  live  there  now,  lived  there  since  1862,  a  good  many  of  the 
defendants  have  lived  there  since  1862.  They  have  lots 
enclosed  with  fence,  and  have  houses  in  the  enclosures  which 
they  occupy." 

The  defendants  then  introduced  deed  from  Southy  B. 
Hunter,  Harmon  Parmler,  John  Latham,  and  Charles  H. 
Russell,  to  James  Salter,  dated  September  25th,  1867,  and 
recorded  June  20th,  1882.    (See  exhibit  "  C") 

Southy  B.  Hunter,  for  the  defendant,  testified:  "I  live 
in  James  City.  Have  lived  there  since  1865.  The  deed 
from  myself  and  others  covers  the  land  known  as  James 
City.  It  was  made  because  Horace  James  was  oppressing 
the  people  collecting  taxes.  He  WhS  the  agent  of  the  Freed- 
man's  Bureau.  The  government  sent  out  two  oflScers.  The 
people  met  and  appointed  a  committee.  Some  of  the  defend- 
ants held  possession  by  virtue  of  their  original  possession, 
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DoDnell,  and  died  leaving  surviviDg  her  her  said  husband, 
who  died  during  the  year  1864,  and  her  children : 

(1).  Richard  S.,  who  died  unmarried  and  without  issue 
(prior  to  January  1st,  1880). 

(2).  Mary  S.,  who  married  Charles  Sheppard. 

(3).  Francis,  who  married  James  Sheppard,and  died  leav- 
ing as  her  heir  at  law  John  R.  D.  Sheppard. 

(4).  Ann,  who  has  never  married. 

(5).  Speight,  who  married  Thos.  M.  Curl  during  the  year 
1856,  and  was  under  coverture  at  the  commencement  of  this 
action. 

The  children  and  devisees  of  Richard  D.  Speight,  and 
those  claiming  through  them,  were  in  the  possession  of  the 
land  in  controversy  from  1829  to  1858,  when  one  Peter  G. 
Evans  went  into  the  possession  jointly  with  Richard  S  Don- 
nell,  and  they  remained  in  such  joint  possession  until  1862. 

Mrs.  Mary  S.  Sheppard,  Miss  Ann  Donnell,  Mrs.  Speight 
Curl  and  John  R.  D.  Sheppard  conveyed  their  right,  title 
and  interest  in  said  land  prior  to  the  commencement  of  this 
action  to  the  feme  plaintifiF.  Mary  S.  Bryan. 

During  the  year  1862  the  military  authorities  of  the  United 
States,  then  occupying  the  city  of  New  Berne,  placed  the 
defendants  upon  the  land  in  controversy.  That  since  the 
14th  day  of  March,  1863,  the  defendants  have  been  in  the 
actual  and  adverse  possession  of  the  several  parts  of  the  land 
in  controversy  claimed  by  those  in  severalty.  That  when 
the  said  defendants  were  put  upon  said  land  they  severally 
enclosed  and  built  upon  lots  or  portions  thereof,  and  used 
and  occupied  them  as  homes.  That  they  laid  out  streets 
between  ^aid  lots,  and  used  the  same  adversely  to  the  plain- 
tiffs, and  those  under  whom  they  claim,  for  the  purpose  of 
passing  to  and  from  their  said  lots. 

During  the  year  1867  one  Horace  James,  an  agent  of  the 
Freedman's  Bureau,  demanded  taxes  or  rents  from  the 
defendants,  whereupon,  acting  upon  the  advice  of  some 
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officers  of  the  United  States  Government,  the  defendants 
resident  upon  said  land  then  known  as  James  City,  called 
a  public  meeting  and  appointed  a  committee  to  act  for  them 
in  respect  to  said  land  on  the  25th  day  of  September,  1867. 
Certain  members  of  said  committee,  Southy  D,  Hunter, 
Harmon  Parraler,  John  Lalham  and  Charles  H.  Russell, 
signed  the  deed  to  John  Salter,  hereto  attached  and  marked 
Exhibit  "C."  Said  deed  was  admitted  to  probate  and  r^- 
istration  on  the  20th  day  of  June,  1882.  The  land  known 
as  James  City  is  bounded  by  Neuse  river  on  the  north, 
Scott's  creek  on  the  east,  a  line  of  breastworks  on  the  south, 
and  by  Scott's  creek  on  the  west.  Southy  B.  Hunter,  one  of 
the  makers  of  said  deed,  testifies  that  its  purpose  was  to  con- 
vey the  vacant  lots  to  James  Salter.  After  the  signing  of 
the  said  deed  there  is  no  evidence  as  to  its  custody  prior  to 
the  probate.  The  defendants,  after  the  said  deed  was  signed, 
continued  to  occupy  the  several  lots  or  portions  of  said  land 
formerly  enclosed  by  them  in  the  same  manner  as  they  had 
before  done.  That  each  of  the  said  defendants  claimed  the 
lots  occupied  by  them  in  severalty,  claiming  no  interest  in 
any  other  lots.  The  defendants  continued  to  use  the  same 
streets  in  the  same  manner  as  they  had  theretofore  done. 

From  the  foregoing  facts,  the  Court  declared  the  following 
conclusions  of  law: 

(1).  That  from  the  possession  of  ihe  said  land  in  contro- 
versy from  1829  until  the  issuing  of  the  summons  in  this 
action  by  private  individuals,  a  presumption  arises  that  the 
State  has  parted  with  its  title  thereto. 

(2).  That  from  the  possession  of  the  said  land  from  1829 
until  1858,  by  the  children  of  Richard  D.  Speight,  and  those 
claiming  through  them,  the  law  presumes  the  execution  of 
a  deed  to  them  by  the  true  owners. 

(3).  That  by  the  death  of  Richard  D.,  William  and  Charles 
Speight,  unmarried  and  without  issue,  their  interest  in  the 
tocus  in  quo  descended  to  Mrs.  Margaret  Donnell,  and  upon 
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her  death  her  title  descended  to  her  children,  Richard  S., 
Mary  S.,  Ann,  Francis  and  Speight,  subject  to  the  life-estate 
as  tenants  by  the  courtesy  of  her  husband,  Richard  Donnell, 
who  died  in  1864. 

(4).  That  said  Richard  Donnell  was  ousted,  and  Peter  G. 
Evans  and  Richard  S.  Donnell  went  into  possession  of  said 
land  in  1858. 

(5).  That  said  Evans  and  Richard  S.  Donnell  remained 
in  possession  until  1862,  when  they  were  ousted  by  defendants. 

(6).  That  a  cause  of  action  accrued  to  the  children  of  Mrs. 
Donnell  upon  the  death  of  their  father  during  the  year  1864, 
but  that,  by  the  operation  of  the  several  acts  of  the  General 
Assembly,  the  time  within  which  they  were  required  to  bring 
their  action  is  to  be  counted  from  January  1st,  1870  (Save 
as  to  Mrs.  Curl,  who  was  under  coverture). 

(7).  That  upon  the  death  of  Richard  S.  Donnell  (before 
the  date  of  the  deeds  to  the  feme  plaintiff)  unmarried  and 
without  issue,  his  interest  in  the  said  land  descended  to  his 
sisters,  Francis,  Ann,  Mary  S.,  and  Mrs.  Curl. 

(8).  That  upon  the  death  of  Mrs.  Francis  Sheppard  her 
interest  descended  to  her  son,  John  R.  D.  Sheppard. 

(9).  That  by  the  operations  of  the  several  deeds  set  forth 
in  the  testimony,  the  title  of  Mrs.  Curl,  Miss  Mary  S.  Shep- 
pard, Miss  Ann  Donnell  and  John  R.  D.  Sheppard,  passed 
to  the  feme  plaintiff,  Mrs.  Mary  S.  Bryan. 

(10).  That  the  entry  by  the  defendants  upon  the  land,  and 
the  occupation  of  the  several  lots  or  parcels  thereof  by  them, 
on  March  14th,  1862,  was  without  color  of  title,  and  that 
such  entry  constituted  an  ouster  of  the  true  owners. 

(11).  That  after  the  signing  of  the  deed  of  September  25th, 
1867,  by  Southy  B.  Hunter  and  others  to  James  Salter,  the 
defendant,  continued  to  occupy  their  several  lots  enclosed  by 
them  in  the  same  manner  as  before,  and  the  character  of 
their  possession  was  not  thereby  changed.  This  finding  is 
based  upon  the  fact  that  the  testimony  in  respect  thereto  is 
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inflicling,  and,  taken  in  connection  with  the  answer  of 
bvember  lltb,  1890,  the  Court  is  unable  to  find  that  thej 
ere  holding  under  the  provisions  of  said  deed  for  seven 
sars  prior  to  the  commencemeDt  of  this  action. 

(12).  That  in  respect  to  the  interest  of  Mrs.  Curl,  she  being, 
Dce  LS56,  under  coverture,  it  is  not  affected  by  the  statute 
I  any  aspect  of  the  case. 

When  the  plaintifTs  then  rested  their  case,  the  defendaotE 
lOved  for  judgment  for  that  the  testimony  of  W.  H.  Mar- 
lall  in  regard  to  possession  was  insufficient,  too  uncertain, 
id  indefinite;  that  possession  was  a  question  of  fact  and 
w ;  that  plaintiffs  must  show  that  the  land  was  used  and 
icupied  by  showing  what  was  done  on  it  and  by  whom; 
lat  the  testimony  of  said  Marshall,  "those  claiming  under 
ini,"  was  insufficient,  uncertain  anil  improper,  unless  the 
imes  of  the  persona  referred  to  were  given,  and  evidence 

the  manner  of  their  claims  under  him  was  shown;  and 
80  because  the  testimony  of  said  Miirsball  that  "  from  1858 

1862,  Peter  G.  Evans  and  Richard  S.  Donnell  had  joint 
)S8ession,"  was  insufficient,  too  indefinite  and  uncertain; 
id  because  no  act  of  possession  was  shown,  the  evidence  in 
gard  to  the  possession  of  the  land  on  the  part  of  the  plain- 
ifs  being  conclusions  of  law  only;  and  because,  upon  the 
hole  of  the  testimony  of  the  plaintiffs,  they  were  not 
ititled  to  recover.  Motion  overruled;  defendants  excepted. 
The  defendants  then  moved  for  judgment  on  the  whole  of 
le  evidence — 

1.  Because  the  plaintiffs  had  failed  to  show  that  they  were 
ititled  to  the  land. 

2.  Because  the  defendants  hud  proved,  and  it  was  admit- 
d,  that  they  had  been  in  the  adverse  possession  of  the  land 
aimed  by  them  since  1863. 

3.  Because  the  defendants  had  proved,  and  it  was  admit- 
d,  they  had  been  in  possession  of  the  land  claimed  by  them 
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since  the  25th  day  of  September,  1867,  under  the  deed  from 
Southy  B.  Hunter  and  others. 

The  motion  was  refused,  and  the  defendants  excepted. 

Defendants  iipoved  for  judgment  on  the  facts  found  by  the 
Court.     Motion  denied,  and  defendants  excepted. 

The  defendants  moved  for  a  new  trial  on  the  ground  that 
the  evidence  of  W.  H.  Marshall  that  "the  land  described  in 
the  complaint  has  been  used  and  occupied  by  private  indi- 
viduals since  1829,"  and  that  Richard  D.  Speight,  and  those 
claiming  under  him,  had  it  in  possession  from  1829  to  1858, 
should  not  have  been  admitted,  and  also  on  the  grounds  that 
the  evidence  of  said  Marshall,  that  from  1858  until  1862 
Peter  G.  Evans  and  Richard  S.  Donnell  had  joint  possession, 
and  because  said  will  and  deeds  were  improperly  admitted 
in  evidence. 

The  motion  was  refused,  and  defendants  excepted. 

There  was  judgment  for  the  plaintiffs,  from  which  the 
defendants  appealed. 

[exhibit  c] 

State  of  North  Carolina — Oraven  County, 

This  do  certify  that  we,  the  undersigned,  do  agree  to  bar- 
gain and  sell  to' James  Salter  and  his  heirs  for  the  people  of 
the  below  named  place  to  pay  the  expenses  of  the  said  lands, 
a  certain  piece  of  land  known  as  the  Kimball  Hill  and  the 
James  City  settlement,  situated  in  the  said  county,  oppo- 
site the  city  of  New  Berne,  that  the  United  States  give  us, 
who  told  us  not  to  pay  rent  to  anyone,  and  whereas  the  said 
tract  of  land  was  given  to  twelve  of  us  as  a  committee  by 
the  authority  of  the  others,  we  do  bargain  and  sell  all  the 
said  land,  except  lots  have  been  bought  by  same  from  par- 
ties that  have  moved  and  sold  their  lots  and  given  deeds  for 
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the  same,  all  of  which  we  submit,  and  do  sell  for  the  sum  of 

$150 — one  hundred  and  iBfty  dollars. 

Given  under  hands  and  caused  our  seals  to  be  aidxed, 

this  25th  day  of  September,  1867. 

SouTHY  B.  Hunter.  [Seal.] 
Harmon  Parmler.  [Seal.] 
John  Latham  [Seal.] 

C.  H.  Russell.  [Seal.] 

Mr.  W.  W,  Clark,  for  plaintiffs. 

Messrs.  M.  De  W.  Stevenson,  0,  H,  Quion  and  «/.  W.  Hinsdale, 
for  defendants. 


Shepherd,  J.:  The  exceptions  addressed  to  the  admission 
of  the  documentary  evidence  of  the  plaintiff  having  been 
Abandoned,  the  only  questions  which  remain  for  our  consid- 
eration, are  whether  the  testimony  adduced  upon  the  trial 
was  legally  sufficient  to  sustain  the  findings  of  fact,  and 
whether  these  findings  warrant  the  conclusions  of  law  as 
declared  by  the  Court  below. 

(1).  It  is  first  insisted  by  the  defendants,  that  upon  the 
whole  testimony  the  plaintiff  has  failed  to  show  that  the  title 
has  passed  out  of  the  State,  and  that,  granting  that  the  title 
is  out  of  the  State,  there  is  nothing  to  support  the  presump- 
tion of  a  conveyance  to  the  plaintiff  or  those  under  whom 
she  claims. 

It  is  well  settled  that  an  adverse  possession  of  land  for 
thirty  years  raises  the  presumption  of  a  grant  from  the  State, 
"and  that  it  is  not  necessary  even  that  there  should  be  a 
privity  or  connection  among  the  successive  tenants."  Datns 
V.  McArthur,7S  N.C.,357;  Reedv.  Eamhart.lO  Irpd.,516;  Bo/- 
lace  V.  Maxwell,  10  Ired.,  110;  Fiizrandolph  v.  Norman,  N.  C. 
Term  Rep.,  127.  "  This  presumption,"  says  Smith,  C.  J.,  (in 
the  case  first  cited),  "  arises  at  common  law  and  without  the 
aid  of  the  act  of  1791,  and  it  is  the  duty  of  the  Court  to 
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instruct  the  jury  to  act  upon  it  as  a  rule  of  the  law  of  evi- 
dence. Simpson  v.  Hyatt,  1  Jones,  517."  Now,  if,  as  found  by 
his  Honor,  the  land  in  controversy  was  'Mn  the  possession  of 
the  children  and  devisees  of  Richard  D.  Speight,  and  those 
claiming  through  them,"  from  1829  to  1858  (a  period  of 
twenty-nine  years),  and  that  from  that  date  until  1862  it  was 
occupied  by  Peter  6.  Evans,  the  law  would  raise  a  presump- 
tion that  the  title  had  passed  out  of  the  State,  and  this  with- 
out reference  to  whether  the  said  Evans  was  claiming  jointly 
with  Richard  S.  Donnell,  and  regardless  of  any  privity 
between  him  and  the  preceding  occupants. 

If  the  title  was  out  of  the  State,  the  law  would  also  presume 
that  a  deed  had  been  executed  by  the  true  owner  to  the  par- 
ties under  whom  the  plaintiff  claims,  they  having  had  con- 
tinuous adverse  possession  of  the  same,  succeeding  each  other 
as  privies,  for  twenty  years.     Hill  v.  Overton,  81  N.  C,  395; 
Seawell  v.  Bunch,  6  Jones,  195;  Taylor  v.  Oooch,  3  Jones,  467; 
Davis  V.  Mc Arthur,  supra;  Melvin  v.   WaddeU,  75  N.  C,  361. 
These  propositions  do  not  seem  to  be  seriously  controverted 
by  the  counsel  for  the  defendants,  but  they  insist  that  the 
testimony  ts  not  sufficient  to  show  any  possession  whatever 
from  which  his  Honor  could  find,  as  a  legal  inference,  or 
otherwise,  that  there  was  an  adverse  occupation  as  claimed 
by  the  plaintiff.     In  support  of  this  position  they  say  "that 
the  testimony  of  W.  H.  Marshall  (the  only  witness  introduced 
by  the  plaintiff)  in  regard  to  possession,  was  insufficient;  too 
uncertain  and  indefinite;  that  possession  is  a  question  of  fact 
and  law,  and  that  plaintifl^  must  show  that  the  land  was  used 
and  occupied  by  showing  what  was  done  on  it  and  by  whom." 
It  cannot  be  doubted  that  what  constitutes  adverse  posses- 
sion is  a  mixed  question  of  law  and  fact,  and  the  same  may  be 
said  of  a  [>osse8sion  that  is  not  adverse  where  the  evidence 
shows  that  the  possession  claimed  is  constructive  only,  or  in 
other  instances  where  it  depends  upon  the  application  of 
legal  principles. 
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Where,  however,  a  witness  testifies  that  a  certain  person  is 
in  possession  of  land,  and  where,  as  in  the  present  case,  there 
is  nothing  in  his  or  any  other  testimony  to  indicate  that  the 
possession  was  a  conflicting  one,  or  that  the  witness  intended 
that  his  language  should  be  understood  in  any  other  than 
its  ordinary  sense  among  laymen,  to-wit,  actual  possession 
or  occupation,  we  cannot  but  treat  it  as  the  statement  of  a 
simple  fact,  and  as  such  a  proper  subject  for  the  consideration 
of  a  jury,  or  the  Court  when  a  jury  trial  has  been  waived. 
That  such  is  the  ordinary  meaning  of  the  language  is  mani- 
fest from  the  following  authorities: 

"  Possession  expresses  the  closest  relation  of  fact  that  can 
exist  between  a  corporeal  thing  and  the  person  who  possesses 
it,  implying  either  (according  to  its  strictest  etymology)  an 
actual  physical  contact  as  by  dtiingy  or  (as  some  would  have 
it)  standing  upon  a  thing."     Burril  Law  Diet.,  313. 

"  A  witness  may  testify  directly  in  the  first  instance  to  the 
fact  of  possession  if  he  can  do  so  positively,  subject,  of 
course,  to  cross-examination."     Abbott's  Trial  Ev.,  622,  590. 

In  Rand  v.  Freeman  (1  Allen,  517),  a  witness  was  asked, 
"  Did  you  take  possession  of  the  property  ?  "  The  question 
was  objected  to  as  incompetent  to  prove  possession.  The 
Court  said,  "  It  is  objected,  that  the  question  was  illegal 
because  possession  consists  partly  of  law  and  partly  of  fact 
But  it  is  a  suflBcient  answer  to  this  to  say,  that  the  word  is  often 
used  merely  in  reference  to  the  fact,  and  the  defendant  could 
have  protected  himself  from  all  prejudice  by  cross-examina- 
tion." In  Hardeiiburgh  v.  Crary,  1  Barb.,  32,  the  Court,  in 
reference  to  a  similar  question,  said,  "  It  might  involve  the 
necessity  of  further  questions,  and  perhaps  of  a  rigid  cross- 
examination,  but  this  last,  we  think,  was  the  true  remedy  and 
not  an  objection  to  the  question  itself.  It  belongs  to  that 
class  of  facts,  of  which  there  are  many  in  the  law,  seemingly 
involving,  to  some  extent,  the  expression  of  an  opinion,  or  a 
conclusion  from  other  particular  facts  as  to  which,  from  the 


J 


SEPTEMBER  TERM,  1891.  69 

Brtan  v.  Sptvky. 

necessity  of  the  case,  the  law  tolerates  a  direct  and  compre- 
hensive question." 

Our  conclusion,  therefore,  is  that  the  testimony  of  the 
witness  Marshall  was  evidence  of  actual  possession  and  occu- 
pation, and,  as  such,  was  proper  to  be  considered  by  the 
Court. 

It  is  further  objected  that  the  testimony  of  the  said  wit- 
ness— that  "  Richard  D.  Speight  and  those  claiming  under 
him,  had  it  (the  land)  in  possession  from  1829  to  1858" — was 
"insuflScient,  uncertain  and  improper,  unless  the  names  of 
the  persons   referred   to  were  given,  and   evidence  of  the 
manner  of  their  claims  under  him  was  shown."    The  wit- 
ness, after  testifying  as  above,  immediately  proceeded   to 
state,  with  much  particularity,  the  names  of  the  heirs  and 
devisees  of  the  said  Speight,  and  the  successive  descents  and 
devises,  down  to  the  date  of  the  conveyance  of  the  property 
in  question  to  the  plaintiff.     His  Honor  finds,  in  substance, 
that  these  were  the  persons  who  were  claiming  under  the 
said  Speight,  and  were  in  possession,  as  stated  by  the  said 
witness.    We  think  that  a  fair  construction  of  the  testimony 
warranted  the  finding.    This  being  so,  we  have  but  to  apply 
the  presumption  of  the  adverse  character  of  the  holding 
arising  from  the  unexplained  fact  of  actual  occupation,  and 
the  conclusion  of  the  Court,  that  those  under  whom  the 
plaintifif  claims  were  the  owners  of  the  property,  is  fully  vin- 
dicated.   Ruffin  V.  Overbyy  88  N.  C,  369     The  case  just  cited 
is  fully  sustained  by  Jackson  v.  Commissioners  of  HiUshoTO, 
1  Dev.  &  Bat.,  177,  in  which  it  is  said  (Ruffin,  C.  J.,  deliv- 
ering the  opinion),  that  *^  every  possession  is  taken  to  be  on 
the  possessor's  own  title  until  the  contrary  appears,  as  the 
possession  is  in  itself  the  strongest  evidence  of  the  claim  of 
title,  and  when  long  continued,  of  the  title  also.  *    *   Leav- 
ing the  possession  to  the  jury  as  a  ground  of  [^resumption, 
left  it  as  evidence  both  of  the  right  and  the  claim  of  right ; 
and  it  cannot  be  doubted  that  the  jury  must  have  under- 
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stood  that,  to  authorize  the  presumption,  they  must  believe 
that  Brooks  occupied  and  used  the  grouud  as  kit  own.  To 
establish  sucli  claim  did  not  require  express  evidence  of  il 
independent  of  the  possession  itself." 

(2).  It  is  further  contended  that  admitting  that  the  title 
was  in  the  persons  above  named,  the  defendants  are  pro- 
tected by  their  adverse  possession  under  color  of  title  for 
seven  years.  This  defence  is  an  affirmative  oue,  and  the  ontu 
OTobandi  is,  of  course,  upon  the  defendants  to  establish  it- 
Riiffin  V.  Overby.  105  N.  C,  78.  It  is  admitted  by  the  plain- 
tiff that  the  defendants  have  been  in  the  adverse  possession 
jf  the  several  parts  of  the  property  (James  City)  since  1863, 
'claiming  the  same,  as  the  •  *  •  witness  Wm.  Benbury." 
[t  is  denied,  however,  that  they  claim  under  color  of  title- 
ind  his  Honor  finds  that  they  entered,  without  such  color,  in 
L863,  and  that  after  the  execution  of  the  deed  by  Hunter 
ind  others  to  James  Salter  in  1867,  the  defendants  'con- 
inued  to  occupy  their  several  lots  enclosed  by  them  in  the 
ame  manner  as  before,  and  that  the  character  of  their  pos- 
ession  was  not  thereby  changed."  "  This  finding,"  says  bis 
ionor,  "is  based  upon  the  fact  that  the  testimony  in  respect 
hereto  is  conflicting,  and  taken  in  connection  with  the 
inswer  of  November  11th,  1890,  the  Court  is  unable  to  find 
hat  they  were  holding  under  the  provisions  of  said  deed  for 
even  years  prior  to  the  commencement  of  this  action"  It 
s  insisted  that  this  tindiug  was  unauthorized  by  the  testi- 
Qony,  and  especially  by  reason  of  the  admission  of  plaintiff, 
t  will  be  observed  that  the  admission  was  not  that  the 
lefendants  were  holding  under  color  of  title,  but  that  they 
rere  claiming  in  the  same  manner  as  the  witness  Benbury. 
'he  testimony  of  this  witness,  as  his  Honor  says,  is  conflict- 
og.  The  witness  says,  first,  that  lie  claims  under  the  deed 
J  Salter.  This  deed,  it  will  be  notiied,is  in  trust  for  "the 
eople  of  James  City";  by  which  we  must  understand 
jothing  further  appearing),  they  are  to  take  as  tenants  in 
ommon.     He  then  stales,  in  eflect,  that  he  claims  his  lot  in 
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severalty,  and  further  remarks,  "  I  claim  it  in  the  same  way 
I  did  when  I  first  went  there."  Eliminating,  even,  the  answer 
above  mentioned,  which  claims  in  severalty  and  makes  no 
mention  of  the  deed,  we  are  not  surprised  at  the  inability  of 
his  Honor  to  find  that  Benbury  was  claiming  under  color  of 
the  deed  to  Salter ;  and  surely  his  statement  referred  to  in 
the  admission  of  plaintiff  cannot,  even  in  the  absence  of  the 
finding,  be  construed  into  the  concession  insisted  upon. 
Appreciating  the  force  of  this  reasoning,  the  counsel  for 
defendants  very  earnestly  contend  that  the  possession,  being 
admittedly  adverse,  and  the  deed  to  Salter  having  been 
proved  and  introduced  in  evidence,  the  law  raises  a  pre- 
sumption that  the  defendants  claim  under  it,  and  that  there- 
fore the  burden  of  proof  is  shifted,  and  it  is  incumbent  on 
the  plaintiff  to  rebut  such  presumption.  Register  v.  Rowelh 
3  Jones,  312.  To  this  it  may  be  answered  that  the  supposed 
presumption  is  already  rebutted  by  the  finding  of  the  Court, 
and  that  we  cannot  review  its  conclusion  of  fact  when  there 
is  any  evidence  tending  to  sustain  it.  Treating  the  finding, 
however,  as  negative  in  its  character  (which  is  not  the  case), 
and  conceding,  that  in  order  to  raise  the  presumption  it  is 
unnecessary  that  the  color  of  title  should  have  been  exe- 
cuted contemporaneously  with  the  entry,  an  insuperable 
objection  to  the  defendant's  contention  is  encountered  in  the 
fact  thai  none  of  these  defendants  are  grantees  in  the  deed;  nor 
are  they  named  therein  as  cestuis  que  trustent.  Graybeal  v.  Davis, 
95  N.  C,  508,  and  the  cases  cited.  This  is  an  indispensable 
requisite  to  the  presumption  insisted  upon.  Such  being  the 
case  the  burden  continued  upon  the  defendants  to  connect 
themselves  with  the  said  deed  and  to  show  that  they  claimed 
under  the  same.  Having  failed  to  show  this  to  the  satisfac- 
tion of  the  Court,  and,  indeed,  it  having  been  aflSrmatively 
found  to  the  contrary,  we  are  unable  to  see  any  ground  for 
reversing  the  judgment,  and  it  must  therefore  be  affirmed. 

Affirmed. 


72 


IN  THE  SUPREME  COURT. 


Bottoms  v.  Railroad. 


T.  B.  BOTTOMS  v.  SEABOA.RD  AND  ROANOKE  RAILROAD 

COMPANY. 

Issues — Jury — Judge's  Charge — TViaL 

1.  Under  the  practice  now  prevailing,  the  jury,  in  civil  actions,  does  not 

find  a  general  verdict,  but  responds  to  specific  issues  eliminated 
from  the  pleadings,  and,  hence,  it  is  not  erroneous  to  deny  a  prayer 
for  an  instruction  that,  upon  the  evidence,  a  party  is  not  entitled 
to  recover. 

2.  Where  the  issues  submitted  to  the  jury  are  confused  and  calculated 

to  mislead  the  jury,  a  new  trial  will  be  directed. 

Civil  action,  tried  at  Spring  Term,  1891,  of  Northampton 
Superior  Court,  Connor,  J,  presiding. 
The  defendant  appealed. 

Messrs,  W.  W.  Peebles  &  Son  (by  brief),  for  plaintiff. 
Messrs,  W.  H,  Day  and  J,  W.  Hinsdale,  for  defendant. 

Clark,  J.:  The  defendant's  counsel  requested  the  Court  to 
charge — 

1.  That,  upon  the  evidence  oflFered  by  the  plaintiff,  he 
could  not  recover. 

2.  That,  upon  the  whole  evidence,  the  plaintiff  could  not 
recover,  and  excepted  to  the  refusal  of  the  same. 

As  the  verdict  under  the  present  procedure  is  never  that 
the  plaintiffs  do  or  do  not  recover,  but  the  jury  respond  to 
issues  submitted  to  them,  and  on  their  findings  the  Court 
adjudges  the  recovery,  such  prayers  are  not  proper,  and  it  is 
not  error  to  refuse  them.  McDonald  v.  Carson,  94  N.  C,  497; 
Farrell  v.  R  R,  102  N.  C,  390. 

The  exception  "  to  the  charge  as  given  "  furnishes  no  infor- 
mation to  the  appellee  or  to  the  Court,  and  has  been  repeat- 
edly held  too  vague  to  be  considered.  McKinnon  v.  Morrison, 
104  N.  C,  354. 
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The  following  issues  were  submitted  to  the  jury,  to  which 
they  responded,  as  appears  by  the  record : 

1.  Was  the  plaintiflF's  child  injured  by  the  defendant? 
Answer.  Yes. 

2.  Was  the  defendant  guilty  of  negligence  in  respect  to  the 
injury  of  plaintiff's  child?    A.  Yes. 

3.  Was  the  plaintiff  guilty  of  contributory  negligence  in 
respect  to  the  injury  of  his  child  ?     A.  Yes. 

4.  Was  the  plaintiffs  child  injured  by  defendant's  negli- 
gence?    A.  Yes. 

5.  What  damage  has  plaintiff  sustained  ?    A.  $750. 

The  defendant  moves  here  for  judgment  upon  these  find- 
ings, on  the  ground  that  the  fourth  issue  is  the  same  as  the 
second,  and  that  the  substance  of  all  the  findings  is  that  the 
defendant  was  guilty  of  negligence,  and  the  plaintiff  was 
guilty  of  contributory  negligence.  But  the  form  of  the  fourth 
issue  difiFers  somewhat  from  the  second,  and,  taken  in  con- 
nection with  the  charge,  it  is  extremely  probable  that  the 
Court  meant  by  the  fourth  issue  to  submit  to  the  jury  an 
issue  as  suggested  by  the  Court  in  Denmark  v.  Railroady  107 
N.  C,  185.  whether,  notwithstanding  the  contributory  negli- 
gence of  the  plaintiff,  the  defendant  could  have  avoided  the 
accident  by  proper  care  on  his  part.  But  it  is  not  clear  that 
the  jury  so  understood  it,  and  on  their  face  the  second  and 
fourth  issues  are  so  nearly  alike  that  the  jury  may  well  have 
been  misled;  indeed,  the  issues  are  framed  in  such  a  manner 
that  the  material  facts,  as  found  by  the  jury,  are  confused 
and  unsatisfactorv.  Under  such  circumstances,  the  settled 
practice  is  to  order  a  new  trial.  AUen  v.  Sallinger,  105  N.  C, 
333.  A  case  almost  exactly  ''on  all  fours"  with  that  before 
us,  is  TurrerUine  v.  R,  R,  92  N.  C,  638. 

Error. 
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WALTER  BOONE  v.  JAMES  P.  DARDEN. 

Orops — Claim  and  Delivery — Description  of  Property — Lar]d- 
lord  and  Tenant. 

jrops  produced  by  &  Mnaot  being  VMt«d  in  the  Ie«eor  until  the  thiU 
shall  be  paid,  he  can  maintain  an  action  for  the  recover;  ot  bo 
undivided  portion  thereof,  and  it  is  not  neceasar;  that  he  ahall 
specifically  designate  in  his  complaint,  or  affidavit  in  claiin  and 
delivery,  such  undivided  part. 

Civil  AtTiON,  tried  before  Oonnor,  J.,  at  the  Spring  Term, 
1891,  of  the  Superior  Court  of  Northampton  County. 

The  plaintiff  alleged,  in  substance,  that  he  rented  a  planta- 
rion,  described  in  the  complaint,  to  John  Brake  for  the  year 
1889,  for  which  Drake  was  to  pay  {600  rent;  that  said  Drake 
'aised  upon  the  said  plantation  peanuts  and  other  crops; 
bat  the  rent  was  due  and  unpaid,  and  that  the  defendant 
Drake  had  removed  the  peanuts  produced  on  the  said  plan- 
ation  and  placed  them  in  the  hands  of  the  defendant  Dar- 
]en  for  shipment,  and  he  demuuds  possession  of  said  pea- 
luts,  or  their  value,  if  possession  cannot  be  recovered. 

At  the  time  of  issuing  the  summons  the  plaintiff,  as  pro- 
rided  by  ch.  2,  g§  321,  et  i^eq.,  of  The  Code,  made  claim  to  the 
mmediate  possession  of  one  hundred  and  fifty  bags  of  pea- 
luts,  alleging  that  he  was  the  owner  and  entitled  to  the 
mmediate  possession  of  the  same,  and  that  they  were  wrong- 
ully  detained  by  the  defendant  Darden. 

In  obedience  to  the  Clerk's  fiat  the  Sheriff  seized  one  hun- 
Ired  and  fifty  bags  of  peanuts,  being  a  portion  of  the  pea- 
luts  in  the  hands  of  the  defendant  Darden. 

The  defendant  Drake  denied  the  plaintiff's  claim,  alleged 
,hat  he  was  the  owner  of  the  peanuts,  gave  the  undertaking 
i^quisite  to  retain  the  possession  of  the  property  thus  seized, 
ind  retained  the  possession  of  the  peanuts. 
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By  consent,  the  case  was  tried  by  his  Honor  (a  jury  trial 
being  waived)  on  the  following  admitted  facts :  The  defend- 
ant Darden  was  agent  for  the  R.  &  T.  Railroad  at  Severn; 
that  the  peanuts  in  controversy  were  raised  by  the  defend- 
ant Drake  on  the  plaintiff's  farm  in  Northampton  County  in 
the  year  1889 ;  that  Drake  was  a  tenant  of  plaintiff  at  the 
annual  rental  of  $600,  no  part  of  which  has  been  paid;  that 
Drake  had  carried  the  peanuts  to  Severn  for  shipment,  and 
plaintiff  had  enough  thereof  seized  to  pay  his  rent;  that  the 
Sheriff  took  one  hundred  and  fifty  bags  of  peanuts  from  the 
pile  and  seized  them  under  the  order  of  Court. 

The  defendant  relied  on  the  point  of  law  that  there  was  no 
lien  on  any  specific  number  of  bags,  and  the  action  could 
not  be  maintained.  His  Honor  ruled  otherwise,  and  refused 
to  dismiss  the  action,  and  defendant  excepted. 

Upon  the  admitted  facts  his  Honor  gave  judgment  for  the 
plaintiff.     Defendant  appealed. 

Mr.  R.  O.  BwrUyii,  Jr ,  for  plaintiff. 

Mr,  B.  B,  Winbome  (by  brief  J,  for  defendant. 

Davis,  J.:  It  is  insisted  for  the  defendant  that  there  were 
more  than  one  hundred  and  fifty  bags  of  peanuts  in  the 
possession  of  the  defendant,  and  "the  interest  of  the  plain- 
tiff is  not  properly  described  so  that  the  officer  can  measure 
it  out  to  him." 

By  the  provisions  of  The  Code,  §  1754,  the  entire  crop  of 
peanuts  raised  on  the  land  of  the  plaintiff  (landlord)  was 
vested  in  possession  of  the  lessor  until  the  rent  for  the  land 
was  paid.  This  is  conceded,  but  the  defendant  insists  that 
the  plaintiff  has  no  lien  on  any  specific  number  of  bags. 

We  are  unable  to  see  how,  if  the  plaintiff  had  a  lien  upon, 
and  was  entitled  to  the  possession  of  the  whole  number  of 
bags,  he  vfitis  not  entitled  to  the  possession  of  a  portion  of 
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them ;  nor  can  we  see  that  any  division  was  to  be  made  by 
the  officer. 

The  Code,  §  1754,  gives  the  landlord  a  lien  upon  the  whole 
of  the  tenant's  crop  to  secure  the  payment  of  the  rent,  and, 
to  make  the  lien  more  effectual,  the  crop  is  "  held  to  be  vested 
in  possession  of  the  lessor"  until  the  rents  are  paid,  and  if 
the  crop  or  any  part  thereof  shall  be  removed  from  the  land 
without  the  consent  of  the  lessor,  the  statute  gives  him  the 
remedies  provided  in  an  action  upon  claim  for  the  delivery 
of  personal  property.  The  lessor's  vested  right  to  the  pos- 
session of  the  crop  is  coupled  with  a  lien  upon  the  crop  to 
secure  the  payment  of  rent  or  the  compliance  with  stipula- 
tions contained  in  the  lease.  It  is  not  an  unqualified  right 
to  dispose  of  the  crop  as  he  pleases,  but  when  the  rents  are 
paid  and  the  stipulations  of  the  lease  complied  with,  the 
right  to  the  surplus  passes  to  the  lessee  or  his  assigns,  and 
the  lessor  has  no  further  right  to  it.  The  law  is  founded  on 
reastytiy  and  to  say  that  because  the  plaintiff  is  entitled  to 
the  possession  of  the  entire  bulk  of  four  hundred  bags  to 
secure  hi?  rent,  therefore  he  is  not  entitled  to  the  possession 
of  one  hundred  and  fifty  bags,  a  part  of  the  four  hundred 
sufficient  to  secure  his  rent,  is  as  shocking  to  reason  as  it 
would  be  to  say  that  the  whole  of  a  thing  does  not  include 
all  its  parts,  or  that  a  part  is  greater  than  the  whole.  The 
plaintifl^  is  entitled  to  the  possession  of  the  whole  four  hun- 
dred bags  of  peanuts  to  secure  the  payment  of  his  rent,  and 
the  defendant's  mistake  is  in  confounding  his  right  to  have 
one  hundred  and  fifty  bags  of  it  seized  in  an  action  for  the 
claim  and  delivery,  with  his  right  to  seize  one  hundred  and 
fifty  bags  to  which  he  might  be  entitled,  out  of  a  mass  of 
four  hundred  bags,  two  hundred  and  fifty  of  which  belonged 
to  some  one  else,  to  which  he  had  no  right  or  claim.  Coun- 
sel for  the  defendants  admit  that  an  action  of  replevin  (in 
the  case  before  us,  claim  and  delivery)  '*  can  be  maintained 
for  a  part  of  property  in  mass,  such  as  oats,  corn,  etc.,  but 
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the  interest  sued  for  should  be  described  as  so  many  pounds 
or  bushels,  so  as  to  enable  the  officer  to  make  proper  divis- 
ion," and  he  cites  Blakdy  v.  Patrick^  67  N.  C,  40;  McDanid 
V.  AUea,  99  N.  C,  135 ;  Cobby  on  Law  o  f  Replevin,  §§  78, 
40O,  401,  402;  Law  v.  Martin,  18  111.,  286;   PinaU  v.  WhUe, 
23  Ks.,  621.    Upon  an  examination  of  these  authorities,  it 
will  be  seen  that  tliey  bear  no  analogy  to  the  case  before  us. 
In  the  case  of  Blakdy  v.  Patrick,  known  as  the  "  Buggy  case," 
the  action  was  "  for  damages  for  the  conversion  of  ten  new 
buggies  by  the  defendant."    The  Court  said  that  the  mort- 
gage under  which  the  plaintiff  claimed  did  not  pass  the 
title  to  ten  new  buggies  as  an  executed  contract,  but  only 
had  the  effect  of  an  agreement  to  sell  ten  new  buggies,  for 
a  breach  of  which  damages  may  be  recovered.     In  the  case 
before  us,  both  the  legal  title  and  the  right  of  possession  to 
all  the  peanuts  were,  by  statute,  vested  in  the  plaintiff;  so,  in 
the  case  of  McDanid  v.  AUen^  the  plaintiff  was  not  the  owner, 
entitled  to  the  possession  of  the  three  bags  of  cotton  sued 
for,  but  his  remedv  was  for  a  breach  of  contract  for  refusal 
to  comply.     The  other  cases  cited  relate  to  property  in  mass 
belonging  to  different  parties*,  and  in  which  the  property  is 
so  commingled  that  each  owner  cannot  identify  and  show 
what  part  of  the  property  so  mixed  belongs  to  him,  but 
even  then  "  if  a  division  can  be  made  of  equal  value,"  says 
Cobby,  "as  in  the  case  of  corn,  oats,  and  wheat,  the  law  will 
give  to  each  owner  his  just  proportion,  and  each  owner  may 
recover  his  share  by  replevin."    If  the  plaintiff  had  been 
the  owner  and  entitled  to  the  possession  of  only  one  hun- 
dred and  fifty  bags  of  the  peanuts,  and  they  had,  without 
any  fault  of  his,  been  mixed  with  two  hundred  and  fifty 
bags  belonging  to  the  defendant,  we  are  unable  to  see  why, 
upon  the  authority  cited  by  the  defendant,  this  action  could 
not  be  maintained.    The  plaintiff  was  entitled  to  enough  of 
the  crop  to  pay  the  rent  due,  and  after  his  claim  was  satis- 
fied, the  defendant  was  entitled  to  the  balance  discharged  of 
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the  lien.  If  the  plaintiff  had  seized  more  than  enough  to 
satisfy  his  lien,  and  refused  "  to  make  a  fair  division  of  the 
crop/'  the  defendant  could  have  compelled  him  to  do  so  in 
the  manner  prescribed  in  §  1755  of  Th^  Code,  and  we  are 
unable  to  see  upon  what  ground  he  can  complain  that  the 
plaintiff,  who  was  entitled  to  the  possession  of  the  wfude 
crop  to  secure  his  rent,  took  only  enough  for  that  purpose 
and  left  him  in  possession  of  the  balance,  to  which  he  was 
entitled  after,  and  not  until  after,  the  rent  was  paid. 

Affirmed. 


J.  W.  GRANT,  Adm'r  d.  b.  n.,  etc.  of  MATHEW  BRYANT  v.  PAUL 

HARRELL,  AdiiiV  of  A.  J.  HARRELL. 

Motion  in  the  Cause — Final  Judgment — Failure  to  Serve  Process- 

Motion  in  the  cause,  and  not  a  new  action,  is  the  remedy  for  relief 
against  a  final  judgment  in  a  special  proceeding,  for  an  alleged 
failure  to  serve  summons. 


This  is  a  civil  action,  tried  before  Connor,  J.,  at  Spring 
Term,  1891,  of  Northampton  Superior  Court. 

In  a  special  proceeding,  specilBed  in  the  complaint  in  this 
action,  it  appears,  by  the  return  of  the  summons  in  that 
proceeding,  that  the  same  was  duly  served  upon  the  defend- 
ants therein  named;  whereas,  in  fact,  as  the  plaintiffs  allege, 
that  summons  never  was  Starved.  In  that  special  proceeding 
a  final  judgment  was  entered,  of  which  the  plaintiffs  com- 
plain, and  the  purpose  of  this  action  is  to  have  the  same  set 
aside  and  declared  void,  upon  the  ground  that  the  summons 
mentioned  was  never  served,  and  hence  the  Court  had  no 
jurisdiction  of  the  parties  named  therein  as  defendants.  The 
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Court  below,  "  being  of  opinion  that  a  motion  in  the  cause  is 
the  proper  remedy  for  the  plaintiffs'  alleged  grievance/'  gave 
judgment  dismissing  the  action,  and  the  plaintiffs,  having 
excepted,  appealed  to  this  Court 

Messrs.  T.  W.  Mason  and  R.  B,  Peebles  (by  brief),  for  plaintiff. 
Mr,  R.  O.  Burton,  Jr.,  for  defendant. 

Merrimon,  C.  J.:  In  view  of  a  multitude  of  decisions  of 
this  Court,  it  is  too  clear  to  admit  of  serious  question  that  the 
Court  properly  dismissed  the  action  upon  the  ground  that 
the  plaintiffs'  remedy  is  by  a  motion  in  the  cause.  Garter  v. 
Rountree,  decided  at  this  term. 

DEPENDANTS   APPEAL. 

The  defendant's  appeal  is  disposed  of  by  what  we  have 
said  in  plaintiffs'  appeal. 

Affirmed. 


WALTER  BOONE  v.  JOHN  C.  DRAKE. 

Vendor  and  Vendee — Abandonment  of  Equity — Summary  Eject- 
m^ent — Justice's  Jurisdiction — Landlord  and  Tenant, 

That  the  vendee,  in  a  contract  for  the  sale  of  land,  remained  silent,  when 
the  contract  was  matilated  under  the  directions  of  the  vendor,  is 
not  sufficient  evidence  of  an  abandonment  of  his  rights  under  the 
contract,  nor  is  it  sufficient  evidence  of  a  change  of  the  relations 
from  vendor  and  vendee  to  landlord  and  tenant,  to  give  a  Justice 
of  the  Peace  jurisdiction  of  an  action  to  summarily  eject  the  de- 
fendant vendee. 

This  was  a  summary  proceeding  to  eject  defendant,  brought 
before  a  Justice  of  the  Peace,  and  tried  on  appeal  at  the 


80 


IN  THE  SUPREME  COURT. 


Boone  v.  Drake. 


Spring  Term,  1891,  of  the  Superior  Court  of  Northampton 
County,  before  Connor,  J. 

The  defendant  failed  to  appear  before  the  Justice  of  the 
Peace,  but  appealed  and  filed,  by  leave  of  the  C«urt,  his 
answer  in  the  Superior  Court. 

There  was  evidence  on  the  part  of  the  plaintiff  lending  to 
show  that  in  January,  1889,  there  was  an  oral  agreement 
between  the  plaintiff  and  defendant  for  the  sale  of  the  land 
in  controversy  to  the  defendant  for  $4,500,  cash ;  that  defend- 
ant moved  some  of  his  goods  on  the  place;  that  early  in 
February,  1889,  he  came  to  plaintiflF  and  told  him  he  was 
unable  to  raise  the  money,  and  the  contract  was  rescinded, 
and  defendant  agreed  to  rent  for  1889,  and  that  one  Everett 
should  fix  the  amount  of  rent,  wliich  he  afterwards  did  at 
$600;  that  defendant  then  moved  his  family  upon  the  land 
and  raised  a  crop  on  it  in  1889.  That  in  October,  1889,  a 
written  contract  was  entered  into  between  the  plaintiff  and 
one  Jenkins,  under  the  firm  name  of  Boone  &  Jenkins,  and 
defendant,  as  follows: 

"  We  have  sold  to  Mr.  J.  C.  Drake  the  J.  W.  Hill  farm  for 
five  thousand  dollars,  with  interest  at  the  rate  of  eight  per 
cent,  from  1st  day  of  January,  1889.  He  is  to  pay  us  four- 
teen hundred  dollars,  if  possible,  by  the  1st  day  of  January, 
1890,  and  if  he  fails  to  raise  this  amount  by  the  shipment  of 
three  hundred  bags  of  peanuts,  then  he  is  to  pay  us  twelve 
hundred  dollars  and  execute  a  note  for  two  hundred  dollars. 
After  making  this  payment  of  twelve  or  fourteen  hundred 
dollars,  then  Mr.  J.  C.  Drake  is  to  execute  his  four  notes  at 
one,  two,  three  and  four  years  for  one  thousand  dollars  each, 
with  interest  at  the  rate  of  eight  (8)  per  cent. 

October  17th,  1889. 

Boone  &  Jenkins." 
Witness:  J.  E.  Everett. 

Nothing  was  ever  paid  under  said  contract,  nor  any  con- 
dition thereof  performed  by  Drake.     About  the  1st  of  Decern- 
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ber,  1889,  Drake  expressed  his  inability  to  carry  out  said 
written  contract  and  his  dissatisfaction  therewith,  and  the 
same  was  cancelled  and  a  new  parol  contract  was  then  entered 
into  by  which  Drake  agreed  to  pay  $5,000  for  the  land,  of 
which  he  should  pay  $1,400  cash  by  the  20th  of  December, 
1889,  and  to  execute  his  notes  at  one  and  two  years  for  the 
residue,  with  interest  from  date;  that  in  case  he  failed  to 
make  the  cash  payment  by  said  20th  of  December,  1889,  then 
the  contract  should  be  at  an  end;  that  the  20th  December 
was  fixed  upon  in  order  to  enable  the  plaintifTtoget  a  tenant 
if  Drake  failed  to  comply;  that  nothing  was  ever  paid  by 
Drake,  nor  notes  executed. 

The  defendant  Drake,  on  the  other  hand,  denied  that  the 
written  contract  was  cancelled,  but  admitted  that  its  terms 
were  changed  as  above  set  out.  It  appeared  to  the  Court  by 
the  record  that  at  the  time  of  the  trial  there  was  pending  in 
this  Court  an  action  brought  by  the  said  Drake  against  the 
said  Boone  &  Jenkins  to  compel  specific  performance  of  the 
said  contract  of  October  17th,  1889,  the  summons  in  which 
was  issued  on  the  16th  day  of  January,  1890,  and  served  on 
the  18th  day  of  January,  1890. 

Plaintiff  testified  to  the  mutilation  of  the  original  contract 
which  had  been  deposited  with  Everett  for  safe  keeping,  and 
the  paper  was  produced  with  the  names  torn  or  cut  through, 
Everett  stating  that  Boone  so  directed  him  and  Drake  saying 
nothing. 

There  was  evidence  tending  to  show  that  Drake,  about  the 
30th  of  December,  1889,  offered  to  comply  with  the  said 
written  contract. 

At  the  close  of  the  evidence  the  defendant's  counsel  moved 
to  dismiss  for  want  of  jurisdiction. 

His  Honor,  being  of  opinion  that  the  Justice  was  not  com- 
petent to  try  the  question  of  surrender  and  cancellation  of 
the  contract,  allowed  the  motion  and  dismissed  the  action. 

Appeal  by  plaintiff. 
109  —  6 
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Mr,  R.  0.  Burton,  Jr.,  for  plaintiff. 

Mr,  B.  B,  Winboime  (by  brief),  for  defendant. 


Avery,  J. — after  stating  the  facts:  The  testimony  was 
conflicting  upon  the  question  whether  the  defendant  agreed 
to  abandon  his  rights  acquired  under  the  contract  of  Octo- 
ber 17th,  1889.  The  witness,  who  seems  to  have  had  ihe 
custody  of  the  writing,  testifies  that  he  mutilated  it  by  direc- 
tion of  Boone,  the  defendant  saying  nothing  —  neither 
objecting,  nor  consenting.  That  paper  constituted  Drake  a 
vendee,  and,  if,  according  to  his  contention,  he  did  not  sur- 
render it  and  all  rights  secured  to  him  under  it,  so  as  to 
constitute  an  abandonment,  there  is  no  admitted  phase  of 
the  facts  in  which  the  relation  of  vendor  and  vendee  can  be 
held  to  have  ceased,  and  that  of  landlord  and  tenant  to  have 
begun.  Acts  relied  upon  as  constituting  an  abandonment 
must  be  "positive,  unequivocal,  and  inconsistent  with  the 
contract."  Fav)  v.  Whittingtony  72  N.  C.,324 ;  Miller  v.  Pierce, 
104  N.  C,  389.  The  fact,  if  established,  that  the  defendant 
remained  silent  when  the  witness  Everett,  under  the  direc- 
tion of  the  plaintiff,  mutilated  the  contract,  is  not  necessa- 
rily inconsistent  with  the  claim  of  an  equity  under  it,  much 
less  a  positive  and  affirmative  surrender  of  his  interest 
acquired  under  it.  White  v.  Butcher^  6  Jones  Eq.,  231.  It 
is  familiar  learning  that,  in  equity,  time  is  not  of  the  essence 
of  the  contract,  and  notwithstanding  the  default  in  paying 
the  purchase-money,  the  veridee,  if  he  had  not  formally  or 
unequivocally  abandoned  his  rights,  was  the  owner  in  equity, 
the  vendor  holding  the  legal  title  merely  as  security  for  the 
purchase-money.  Scarlett  v.  Hunter,  3  Jones  Eq.,  84;  Faw  v. 
Whittington,  supra;  Falls  v.  Carpenter,  1  Dev.  &  Bat.  Eq.,  237. 

The  defendant  Drake  denies  the  allegation  that  he  ex- 
pressed dissatisfaction  with  the  contract  or  asked  that  it  be 
amended,  but  insists  that  the  r^rties  entered  into  a  parol 
agreement  merely  for  the  modification   of  its  terras.    To 
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maiDtain  his  claim  be  had  brought  his  suit  for  specific  per- 
formaDce,  and  it  was  then  pending  in  the  Superior  Court. 

If,  in  any  view  of  the  testimony,  the  relation  subsisting 
between  the  plaintiff  and  defendant  was,  when  the  action 
began,  that  of  vendor  and  vendee,  and  not  that  of  lessor  and 
lessee,  there  was  such  a  controversy  as  to  the  title  as  would 
oust  the  jurisdiction  of  the  Justice  of  the  Peace.  The  Superior 
Court,  in  the  exercise  of  its  powers  as  a  Court  of  Equity, 
has  the  exclusive  right  to  adjust  the  equities  growing  out  of 
a  contract  of  purchase  if  it  is  still  subsisting.  Parker  v. 
AUm,  84  N.  C,  466 ;  Hughes  v.  Mason,  84  N.  C,  472.  The 
issue  raised  by  the  evidence  is,  whether  the  defendant  aban- 
doned the  contract  of  purchase.  Of  that  question  a  Court 
of  Equity  formerly  had  exclusive  jurisdiction,  and  now,  the 
material  facts  being  in  dispute,  must  be  passed  upon  by  a 
jury  in  the  Superior  Cuurt.  There  is  a  controversy  about 
the  title,  bringing  the  case  clearly  within  the  provisions  of 
sub-section  (2),  §  834  of  The  Code,  The  action  was  properly 
dismissed. 

AiBSrmed. 


L.  L.  EDWARDS  v.  THE  TOWN  OF  HENDERSON. 

Appeal — Printing  Record — Negligence— Attorney  and  ClUnt. 

1.  It  is  Dot  the  professional  duty  of  an  attorney  at  law  to  have  the  record 

printed  on  appeal  to  the  Supreme  Court,  and  when  he  assumes  to 
do  so,  he  acts  simply  as  the  agent  of  the  appellant,  who  is  bound 
by  his  negligence  in  that  respect. 

2.  The  fact  that  an  attorney,  who  had  been  entrusted  by  his  client  with 

the  duty  of  having  a  record  on  appeal  printed,  forgot,  in  the  press 
of  other  business,  to  have  the  transcript  printed  within  the  time 
prescribed  by  the  rules  of  this  Ck>urt,  is  not  sufficient  cause  to 
strike  out  an  order  dismissing  the  appeal. 
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This  is  a  motion  to  reinstate  an  appeal  from  the  Superior 
Court  of  Vance  County,  which  had  been  dismissed  for  failure 
to  print  the  record  as  required  by  Rules  28-30. 

Messrs.  J.  B.  Batchelor  and  John  DevereuXy  Jr.,  for  plaintifit 
Messrs.  A,  C.  ZoUicoffer  and    T.   T.  Hicks  (by  brief),  for 
defendant. 

Clark,  J.:  The  appellant  sa}  s  that  he  entrusted  ihe  duty 
of  causing  the  record  to  be  printed  to  his  counsel.  Counsel 
offer  no  excuse  except  that  they  were  busy  an^  forgot  to 
have  it  done.  The  duty  of  having  the  record  printed  is  not 
a  professional  one,  since  the  client  can  attend  to  it  himself, 
and  might  easily  have  it  printed  below  and  sent  up  with  the 
transcript.  Hence,  if  counsel  assume  to  discharge  such  duty, 
they  are  pro  hac  vice  agents,  not  counsel,  and  their  neglect  is 
the  neglect  of  the  party  himself,  as  was  held  in  Griffin  v. 
Nelson,  106  N.  C,  235,  which  has  been  cited  with  approval 
at  this  term  in  Finlayson  v.  Am,  Accident  Co. 

The  duty  of  printing  the  record  is  not  a  mere  formality. 
It  is  a  necessity,  that  the  increasing  volume  of  business  in 
the  Court  of  last  resort  may  be  more  easily  understood  on 
the  argument,  and  that  each  of  the  Judges  may  not  only 
then,  but  afterwards,  have  each  case  before  him.  When 
there  is  but  one  record,  and  that  in  manuscript,  the  disad- 
vantage is  seriously  felt.  The  Court,  like  the  Supreme  Courts 
(it  is  believed)  of  every  other  State,  several  years  since  adopted 
this  rule.  This  was  not  lightly  done,  but  after  full  consid- 
eration. This  Court  has,  ever  since,  felt  the  necessity  for  a 
strict  adherence  to  the  rule.  Rencher  v.  AndersoUy  93  N.  C, 
105;  Witt  V.  Long,  93  N.  C,  388;  Horton  v.  Green,  104  N.  C, 
400 ;  Whitehurst  v.  Pettipher,  105  N.  C,  39 ;  Griffin  v.  Nelson, 
106  N.  C,  235;  Stephens  v.  Koonce,  106  N.  C,  255;  Huntw. 
Railroad,  107  N.  C,  447;  Roberts  v.  Lewald,  108  N.  C,  405. 
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To  permit  an  appellant  to  obtain  a  delay  of  six  months  by 
his  negligence  in  not  complying  with  this  requirement,  would 
convert  a  rule  which  was  adopted  as  a  means  for  the  speedier 
and  better  consideration  of  causes,  into  a  fruitful  source  of 
delay.  Rather  than  that,  appellees  would  prefer  to  argue 
their  causes  without  the  printed  record,  which  the  Court,  in 
justice  to  itself  and  to  litigants,  cannot  permit.  Appellants 
might  as  well  fail  to  send  up  the  transcript,  as  not  to  have  it 
in  a  condition  to  be  heard  by  failing  to  have  the  "case  and 
exceptions  "  printed. 

No  sufficient  cause  has  been  shown,  and  the  motion  to 
reinstate  must  be  denied. 

Motion  denied. 


F.  M.  MOORE  V.  MARY  E.  QUINCE  et  al. 

Marriage  Settlement — Trust  and  Trustee — Evidence — Deed — 

Construction  and  Reformation  of, 

1.  Equity  will  not  permit  a  trust  to  fail  for  the  want  of  a  trustee;  and 

where  it  can  be  seen  from  the  face  of  the  instrument  creating  the 
trust,  eithec  by  its  express  terms,  or  from  the  nature  of  the  trans- 
action, or  the  context,  that  ic  was  the  purpose  of  the  grantor  to 
convey  an  estate  in  fee,  a  Court  of  Equity  will  correct  and  reform 
the  deed  by  supplying  the  technical  words  necessary  to  carry  out 
the  intention  of  the  grantor. 

2.  A  woman,  in  contemplation  of  marriage,  conveyed  property  to  a 

trustee,  '*  his  executors  and  administrators,*'  in  trust  for  her  sole 
and  separate  use  for  her  life,  and  then  in  trust  for  such  child  or 
children  as  she  might  leave  surviving:  but  if  she  should  *'die 
without  making  any  last  will  and  testament,  then,  and  in  that 
case,  the  said  property  shall  become  the  property  of  J.  M.  (the 
husband),  and  the  said  trustee  shall  reconvey  to  the  grantor  or  to 
the  said  J.  M.,  or  the  survivor  of  them.**  The  wife  died  intestate 
and  without  issue,  but  leaving  the  husband  surviving:  Held,  that 
the  instrument  upon  its  face  contained  sufficient  evidence  of  a 
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manifest  parpoae  of  the  grantor  to  convey  an  estate  in  fee  to  the 
trustee  io  trost  for  the  grantor  for  her  life,  and  in  the  event  of 
her  death  intestate  and  without  issoe,  that  he  shoold  reconvej 
the  property  to  the  husband  in  fee,  and  that  a  decree  dirpctmg 
the  reformation  of  the  deed  in  thoea  respects  should  be  made. 


This  was  a  civil  action,  tried  at  April  Term,  1891,  of 
New  Hanover  Superior  Court,  before  Mclver,  J. 

The  plaintiff  introduced  evidence  tending  to  show  the 
execution  and  loss  of  the  deed  of  marriage  settlement  set  np 
in  the  pleadings. 

It  was  admitted  that  the  contemplated  marriage  took 
place  between  the  said  Sally  J.  Freeman  and  James  Moore; 
that  she  thereafter  died  intestate  and  without  issue,  leaving 
her  said  husband,  James  Moore,  surviving;  that  after  the 
death  of  his  said  wife  the  said  James  Moore  died  intestate, 
and  that  the  plaintiff  is  his  only  heir  at  law. 

Plaintiff  then  contended  that,  upon  an  inspection  of  the 
deed  of  marriage  settlement,  it  sufficiently  appeared  upon 
the  face  thereof  that  it  was  manifestly  the  intention  of  all 
parties  thereto  to  give  an  estate  in  fee-simple  to  the  said 
James  Moore  in  the  event  of  his  surviving  his  wife  Sally  J. 
Freeman,  and  she  dying  intestate  and  without  issue;  but  by 
the  mistake,  inadvertence  or  oversight  of  the  draughtsman  of 
said  deed,  the  words  "and  his  heirs"  were  left  out  next  after 
the  words  "shall  become  the  property  of  the  said  James 
Moore,"  in  the  said  deed,  and  prayed  the  Courts  to  reform 
and  correct  the  said  deed  accordingly  by  supplying  the 
necessary  words. 

Upon  the  close  of  the  plaintiff's  evidence,  the  defendants 
demurred  to  the  evidence,  and  the  plaintiff  joined  in  the 
demurrer,  and,  after  argument  by  counsel,  the  Court  gave 
judgment  for  defendants,  from  which  plaintiflF  appealed. 

Plaintiff  excepted  to  tlie  refusal  of  the  Court  to  hold  with 
the  plaintiff  and  to  reform  the  said  deed  as  prayed,  and 
appealed  from  so  much  of  said  judgment  as  holds  "that 
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there  is  no  sufficient  evidence  before  the  Court  to  show  that 
the  word  "  heirs  "  was  left  out  of  the  same  (meaning  deed 
of  marringe  gettlement)  by  mistake  or  inadvertence,  as  is 
alleged  in  the  second  cause  of  action  in  the  complaint. 

The  marriage  settlement  was  as  follows: 

"  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized 
between  James  Moore,  of  the  county  of  Chatham,  State  of 
North  Carolina,  and  Sally  J.  Freeman,  of  the  same  county 
and  State;  and  whereas  it  has  been  agreed  between  the 
parties,  with  the  consent  of  the  said  James  Moore,  which  is 
evidenced  by  his  signing  this  deed  of  conveyance,  that  the 
said  Sally  should  settle  for  her  sole  use  and  benefit  all  her 
real  and  personal  estate  so  that  the  same  shall  in  no  wise  be 
subject  to  the  debts,  liabilities  or  contracts  of  her  said  intended 
husband,  but  that  the  said  Sally  may  have  and  enjoy  the 
same  as  if  she  was  sole  owner,  notwithstanding  the  said  mar- 
riage. Now,  therefore,  this  deed  witnesseth  that  the  said 
Sally  J.  Freeman,  for  and  in  consideration  of  the  premises 
and  of  one  dollar  to  her  in  hand  paid  by  Henry  A.  London, 
of  said  county  and  State,  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  given,  granted,  bargained  and  sold  and  by  these  pres- 
ents doth  give,  grant,  bargain  and  sell  unto  the  said  Henry 
A.  London,  his  executors  and  administrators  all  and  singular 
the  following  property,  to-wit: 

All  the  lots  and  houses  in  the  city  of  Columbia,  South  and 
Lower  Carolina,  all  the  houses  and  lots  in  the  town  of  Wil- 
mington, N.  C,  owned  by  the  said  Sally  J.  Freeman,  together 
with  all  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining,  also  all  money,  bonds  or  evidence  of  debts  due 
to  her,  the  said  Sally  J.  Freeman,  also  all  furniture  or  other 
property  of  a  personal  nature.  In  special  trust  and  confi- 
dence, nevertheless,  that  the  said  Henry  A.  London  shall 
hold  the  said  lots  and  houses,  and  money  and  bonds  and 
furniture  to  the  sole  and  separate  use  of  the  said  Sally  J. 
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Freeman  uattl  the  celebration  of  the  said  contemplated  mar- 
riage, and  after  the  said  contemplated  marriage  shall  have 
been  celebrated  between  the  said  parties  the  said  Henry  A. 
London,  trustee  aforesaid,  shall  hold  the  said  lots  and  bouses, 
money  or  bouda  and  furniture  and  other  proi>erty  in  special 
trust  for  the  sole  and  separate  use  of  the  said  Sally  J.  Free- 
man Eo  that  the  same  shall  in  no  wise  be  responsible  for  the 
debts  or  contracts  of  the  said  James  Moore ;  and  it  is  further 
understood  and  agreed  that  the  eaid  trustee  shall  and  will 
permit  the  said  Sally  J.  Freeman  to  use  any  or  all  of  the  said 
property  above  described  in  any  way  that  she,  in  her  own 
judgment,  may  deem  proper,  and  if  the  said  trustee  shall 
rent  out  any  or  all  of  said  lots  and  houses,  or  dispose  of  any 
of  said  property  ut  any  time  during  the  coverturewf  the  said 
Sally  J.  Freeman,  he  shall  pay  oyer  tlie  said  rents  or  other 
money  derived  from  said  property  to  the  said  Sally  J.  Free- 
man, and  her  receipt  for  the  same  shall  be  a  sufficient  dis- 
charge and  acquittance  for  the  same,  notwitbslauding  her 
said  coverture;  and  it  is  furLhtr  understood  and  agreed  that 
if  the  said  Sally  should  die  during  the  said  coverture,  that 
the  said  trustee  shall  hold  the  said  property  to  the  use  and 
benefit  of  such  child  or  children  as  the  said  Sally  may  leave 
surviving  her,  for  tiiem  and  their  legal  representatives, unless 
the  said  Sally,  liy  her  last  will  and  testament,  duly  executed, 
shall  otherwise  direct,  which  last  will  and  testament  it  is 
agreed  the  said  Sally  may  make,  publish  and  declare,  not- 
withstanding her  said  coverture.  But  and  if  the  said  Sally 
shall  die  without  making  any  last  will  and  testament,  then 
and  in  that  case  the  said  described  property  shall  become 
the  property  of  the  said  James  Moore,  and  the  said  trustee 
shall  re-convey  to  the  said  Sally,  or  to  the  said  James,  or  the 
survivor  of  them,  the  said  property  above  described,  and  the 
said  trustee  is  in  no  wise  responsible  for  any  of  the  rents  or 
profits  of  said  property  except  such  as  may  come  actually 
into  his  hands. 
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Iq  testimony  whereof  the  said  James  Moore,  Sally  J.  Free- 
man and  Henry  A.  London,  the  trustee,  have  hereunto  set 
their  hands  and  seals,  this  19th  day  of  April,  1867." 

Messrs.  E.  S.  Martin  and  George  Rountree,  for  plaintiff. 
Mr.  Juniiis  Davis,  for  defendant. 

AvHRY,  J. :  It  is  settled  law,  not  only  that  equity  will  not 
allow  a  trust  to  fail  for  want  of  a  trustee,  but  that  when  a 
trustee  is  named  in  a  deed  and  the  nature  of  his  fiduciary 
duties  and  the  times  at  which  they  are  to  be  performed, 
according  to  its  terms,  indicate  clearly  that  the  grantor  con- 
templated either  the  certainty  or  possibility  that  the  legal 
and  equitable  estates  must  be  separated  and  the  trust  admin- 
istered beyond  the  life-time  of  the  tiustee  named,  a  court  of 
equity  will  supply  the  words  "  and  his  heirs,"  after  the  name 
of  the  trustee  upon  the  ground  that  it  was  omitted  by  mis- 
take of  the  draughtsman  when  the  deed  was  drawn.  Ryan 
V.  McGehee,  83  N.  C,  500;  Perry  on  Trusts,  §  320. 

Where  the  Court  is  fully  satisficil  from  the  expressed  pur- 
pose of  the  grantor,  the  nature  of  the  deed  and  the  context 
of  that  portion  of  it  where  the  word  "  heirs"  would  naturally 
belong,  that  it  was  his  intention  to  convey  an  estate  in  fee, 
and  the  omission  of  the  prescribed  technical  words  was  an 
oversight,  there  is  a  plain  equity  to  have  the  mistake  cor- 
rected. Vickers  v.  Leigh,  104  N.  C,  248 ;  RutUdge  v.  Smith, 
Busbee's  Eq.,  283. 

When,  on  the  examination  of  an  ordinary  deed  of  con- 
ve3'ance  to  trustees  or  marriage  settlement,  it  appears  mani- 
fest that  a  life-estate  in  the  trustee  is  inadequate  to  the  exe- 
cution of  the  trust,  and  also  that  the  obvious  purpose  of  the 
grantor  to  dispose  of  the  whole  of  the  equitable  estate  will 
be  defeated,  unless  the  instrument  can  be  construed  to  vest 
that  estate  in  fee-simple  in  the  beneficiaries,  the  concur- 
rence of  two  reasons   for  supplying  words  of  inheritance 
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makes  it  more  clearly  the  duty  of  the  Court  to  effectuate  the 
inteution  of  the  grantor  by  correcting  both  mistakes  or 
omissions. 

The  general  purpose  pervading  the  deed  of  settlement 
seems  to  have  been  lo  make  a  final  disposition  in  any  con- 
tingency of  the  real  as  well  as  the  personal  property  of  the 
wife,  but  the  particular  provisions  of  the  deed,  construed 
literally  and  according  to  technical  rules,  are  strangely  at 
war  witb  what  appears  to  have  been  the  leading  intent  of 
the  parties  in  entering  into  it. 

The  deed  provides  for  the  disposition  of  the  fund  derived 
from  the  sale  by  the  trustee  of  any  of  the  property  without 
distinguishing  between  real  and  personal ;  but  that  clause  is 
less  indicative  of  the  intent  than  some  subsequeut  ones. 
The  trustee,  who,  without  enlargement  bej'ond  the  words  of 
the  deed,  takes  but  a  life-estale,  is,  in  case  the  wife  dies  dur- 
ing coverture,  lo  hold  "  the  said  property  lo  ike  tixe  and  benefit 
of  swh  child  or  children,  ob  the  said  Solly  may  leave  surviviny 
her  Jot  thevi  and  their  bgal  representatives,"  unless  the  wife 
(Sally)  should  dispose  of  it  by  will,  which  she  is  empowered 
to  make.  The  words  "If gal  repreecntatives"  are  often  used 
(as  we  must  gather  from  the  context  is  their  meaning  here), 
in  the  sense  of  heirs  at  law.  Brigga  v.  l^ton,  7  Ch.  Ap. 
Repts.,  376;  Krrher  v.  Bnjav,  G  Serg.  &  R.  (Pa),  81  ;  Dtlany 
V.  Bumel,  4  Gil.  (III.),  454 ;  Morehovse  v.  Phelps,  IS  111.,  472. 

It  could  not  have  been  intended  that  the  land  in  this  case 
should  go  to  anj'one  who,  by  the  proper  authority,  might 
be  appointed  a  personal  representative  of  a  surviving  child 
of  the  wife  and,  therefore,  the  inevitable  inference  is  that 
the  words  were  used  to  mean  the  children  and  heirs  at  law 
of  such  children  of  Mrs.  Moore  as  might  die  during  her  life 
leaving  issue  who,  also,  should  survive  their  grandmother. 
Bowman  v.  Long,  89  III.,  10. 

If  we  construe  the  deed  literally,  supplying  no  ellipsis,  the 
consequence  would  be  that  the  trustee,  who  holds  the  legal 
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estate  in  the  land  for  life  only,  would  be  expected  to  ilis- 
cbarge  the  trust  for  the  wife,  for  the  husband  if  she  should 
die  intestate  during  his  life  and  without  issue,  and  if  she 
should  die  during  coverture,  leaving  issue  and  also  intestate, 
then  for  the  benefit  of  the  first  and  second  generations  of 
the  issue,  and  on  failure  of  lineal  desceudants  for  the  heirs 
at  law  of  such  issue.  The  lands  would  not,  without  supply- 
ing words  of  inheritance,  be  finally  disposed  of  by  the  deed, 
except  in  the  event  that  Mrs.  Moore  should  devise  them  in 
fee  during  coverture.  We  think  it  was  the  manifest  pur- 
pose, by  the  marriage  settlement,  to  give  Mrs.  Moore  the 
power  to  make  a  final  disposition  of  the  land  and  other 
property  by  will,  but  if  she  should  fail  to  exercise  that  power 
during  coverture,  and  Ihere  should  also  be  a  failure  of  issue 
of  the  marriage,  then  the  intention  was  to  clothe  the  trustee 
with  power  to  convey  the  land  in  fee-simple  to  the  survivor, 
whether  James  Moore  or  his  wife.  But  in  the  absence  of 
words  of  inheritance  appended  to  the  names  of  both,  any 
possible  construction  of  the  deed  would  lead  to  very  absurd 
conclusions.  If  Mrs,  Moore  had  outlived  her  husband,  the 
trustee,  London,  would  have  been  required  to  reconvey  to 
her,  as  survivor;  yet  if  he  took  the  legal  estate  under  the 
settlement  only  for  his  own  life,  he  could  convey  to  her  an 
estate  for  the  residue  of  his  own  life  and  no  longer.  Now 
that  James  Moore  became  the  survivor,  and  there  was  no  issue 
of  the  marriage,  it  became  the  duty  of  the  trustee  to  "  recon- 
vey "  to  him  as  survivor,  and,  as  he  has  died  since  the  death 
of  his  wife,  he  must  convey  to  his  only  heir  at  law.  Shall 
we  hold  that  the  trustee  could  have  conveyed  to  him  on  the 
death  of  his  wife  only  an  estate  per  outer  vie,  and  in  case  of 
London's  death  during  his  life,  that  the  remainder  in  fee 
would  have  passed  to  her  heirs  at  law,  leaving  her  husband, 
then  still  living,  without  any  interest,  and,  for  aught  we 
know,  without  home  or  income? 

We  are  constrained  to  conclude  that  the  word  "  reconvey  " 
was  used  upon  the  assumption  that  the  legal  estate  had  pre 
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viously  passed  in/ce,  and  that  the  reconveyance  was  as  uec- 
essary  to  revest  the  entire  estate  in  the  wife,  if  she  should 
survive,  ss  in  the  surviving  husband^,  it  being  the  purpose  to 
give  him,  at  ber  death,  without  issue  and  intesiate,  just  the 
same  estate  as  would  have  been  reconveyed  to  tlie  wife.  This 
view  is  strengthened  by  the  consideratiou  that  the  deed  of 
settlement  was  executed  in  the  year  1867,  when,  in  the 
absence  of  any  agreement,  the  husband  would  have  become 
the  owner  of  the  whole  of  the  personal  property  immediately 
upon  the  consummation  of  the  marriage  rite  and  entitled  to 
the  contingent  right  to  courtesy  in  the  whole  of  ber  land,  an 
estate  for  his  own  life  being  more  advantageous  than  that 
for  the  life  of  Loudon.  It  does  not  entirely  destroy  the  force 
of  this  fact  to  admit,  as  we  do,  that  the  contemplated  mar- 
riage was  a  consideration  for  some  concessions  on  his  part 
But  the  fact  that  he  surrendered  such  rights  incident  to  the 
marriage,  adds  some  weight  to  the  view  that  it  was  intended, 
by  the  provision  for  re-conveyance,  that  if  she  should  die 
without  issue,  and  without  availing  herself  of  the  power  to 
previde  by  will  for  any  favored  one  among  her  heirs  at  law, 
the  re  conveyance  to  her  husband  should  pass  the /c«  just  as 
if  made  to  herself. 

We  conclude,  therefore,  that  the  Judge  erred  in  refusing 
to  allow  the  deed  to  be  reformed  by  inserting  the  words 
"  and  his  heirs,"  after  the  name  of  James  Moore,  as  proposed, 
on  the  ground  that  there  was  no  sufhcient  evidence,  and  we 
think,  liicewise,  that  the  manifest  intention  of  the  parties  was 
to  pass  the  legal  estate  in  fee  to  the  trustee  London,  and,  to 
use  the  words  "and  his  heirs"  in  the /laitendum  instead  of 
"his  executors  and  administrators."  The  deed  must  be 
reformed  accordingly,  and  the  trustee  should  be  required 
then  to  re-eonvey  in/ee  to  the  plaintiff,  who  is  the  only  heir 
at  law  of  the  husband  James  Moore.  There  is  error,  and  the 
judgment  must  be  reversed. 

Reversed. 
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THE  NATIONAL  BANK  OF  CHAMBERSBURG  (Pa.)  v.  L.  GRIMM. 

A  Horn  ey — Agen  i — Payment. 

1.  An  attorney  to  collect  a  debt,  bad  no  authority  to  receive  anything 

except  money  in  discharge  of  the  demand  entrusted  to  him. 

2.  The  defendant,  being  indebted  to  T. ,  executed  his  note  for  the  amount, 

payable  six  months  after  date;  which  note  T.,  before  maturity, 
assigned  to  the  plaintiff,  who  subsequently  brought  suit  thereon. 
Pending  the  action,  the  attorney  of  the  plaintiff  and  the  defend- 
ant made  an  agreement  that  certain  commissions  due  the  latter 
from  T.  should  be  applied  to  the  payment  of  the  note,  but  T. 
failed  to  make  the  application :  Held^  that  plaintiff  was  not  bound 
by  the  agreement,  and  was  entitled  to  recover  the  full  amount  of 
the  note. 


This  was  a  civil  action,  tried  before  Boykin,  J.,  at  August 
Term,  1891,  of  Moore  Superior  Court. 

The  defendant  made  his  promissory  note  to  the  Taylor 
Manufacturing  Company  for  $401.95,  dated  the  2d  day  of 
April,  1886,  and  due  six  months  from  date.  Before  the  note 
matured  the  payee  endorsed  it  for  value  to  the  plaintiflF,  who 
held  it  as  collateral  security  for  an  indebtedness  due  it  from 
the  said  Manufacturing  Company.  The  note  not  being  paid 
at  maturity,  the  said  company  "  took  it  up  along  with  several 
other  past  due  discounts,  by  giving  to  the  bank  (the  plaintiflF) 
a  new  note  for  an  amount  equal  to  the  sum  then  due  on  the 
discounts  so  taken  up,  and  on  the  same  day  again  deposited 
with  the  bank  "  the  note  now  sued  upon  as  collateral  security 
for  the  new  note  mentioned.  There  is  due  upon  the  latter 
note  to  the  plaintiflF  from  the  company  a  sum  of  money 
largely  in  excess  of  the  amount  due  upon  the  note  sued 
upon. 

J.  M.  McDowell  held  the  note  sued  upon,  as  attorney  for 
the  plaintiff,  for  collection,  and  he  brought  this  action  in 
April,  1888,  and  the  defendant  was  then  informed  that  the 
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plaintiff  owned  it,  and  he  knew  that  it  had  at  first  been 
endorsed  to  the  plaintiff  before  maturity  for  value,  but  there 
was  no  evidence  that  He  knew  of  subsequent  dealings  between 
the  plaintiff  and  the  company.  There  was  no  evidence  that 
the  said  company  owed  the  defendant  any  amount  before 
the  bringing  of  this  action. 

The  defendant  testified,  among  other  things,  tiiat  the  Tay- 
lor Manufacturing  Company  became  indebted  to  him  in  the 
years  18Sb  and  1S90,  in  an  amount  exceeding  the  note  sued 
on,  and  that  in  June,  1890,  the  defendant  called  upon  John 
M.  McDowell,  as  attorney  for  plaintiff;  thut  it  was  then  and 
there  ngreed  between  them,  that  if  the  defendant  would 
make  i^ale  of  certain  machinery  for  the  Taylor  Manufac- 
turing Company,  and  send  the  notes  for  the  Eame  to  the 
Taylor  Manufacturing  Company,  which  notes  should  include 
the  defendant's  commissions,  the  said  commissions,  when 
collected  should  be  applied  to  ihe  defendant's  note;  that 
thereafter  the  defendant  made  such  sales,  and  his  commis- 
sions amounted  to  more  than  enough  to  pay  the  note,  attor- 
ney's fee  and  CAsts  of  suit,  and  that  he  sent  the  notes,  which 
included  his  commissions,  to  the  Taylor  Mauufacturing 
Company.  A  demand  was  made  by  plaintiff  upon  defend- 
ant, before  this  action  was  commenced,  for  the  cosis  and 
attorney's  fee,  and  defendant  refused  tfl  pay  the  same. 

There  was  no  evidence  t!iat  the  Taylor  Manufacturing 
Company  ever  delivered  such  notes  to  the  plaintiff;  that  it 
was  agreed  between  the  defendant  and  McDowell,  that  upon 
receipt  by  the  plaintiff  of  saiil  note?,  plaintiff  would,  upon 
payment  of  attorney's  fee  and  coals  of  the  action,  dismiss 
the  same;  that  the  defendant  admitted  that  he  had  never 
paid  the  costs  or  attorney's  fees,  but  testified  that  the  notes 
which  he  forwaided  to  the  Taylor  Manufacturing  Company 
included  his  commissions  coming  to  him  in  excess  of  the 
amount  sued  upon  and  such  costs  and  attorney's  fees. 
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There  was  evidence  that  the  notes  forwarded  by  him  had 
been  paid  to  the  Taylor  Manufacturing  Company,  but  the 
date  when  paid  was  not  stated. 

There  was  evidence  that  the  Taylor  Manufacturing  Com- 
pany failed  and  made  an  assignment  for  the  benefit  of 
creditors  some  time  after  said  notes  were  forwarded,  and 
before  trial  of  this  action. 

There  was  no  evidence  that  McDowell,  as  attorney  of  the 
bank,  had  any  other  authority  than  to  collect  the  note  sued 
upon. 

The  following  issues  were  submitted  to  the  jury : 

Did  the  Taylor  Manufacturing  Company  transfer  and 
assign  to  the  plaintiff  the  note  referred  to  in  the  complaint 
before  maturity  and  for  value?    Answer,  Yes. 

Has  the  defendant  paid  and  satisfied  the  said  note?  An- 
swer, No. 

The  Court  then  instructed  the  jury,  if  they  believed  the 
evidence,  the  plaintiff  was  entitled  to  recover  the  amount  of 
its  demands,  and  the  jury  should  find  the  issues  accordingly. 
The  defendant  excepted.  Judgment  fnr  the  plaintiff;  defend- 
ant appealed. 

Messrs.  W.  J.  Adams  an*!  J.  \V.  Hinsdale^  for  plaintiff. 
Messrs.  IV.  C.  Douglasn  and  IV.  E.  Murchisom,  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case :  It  appears  that 
the  defendant  executed  the  note  sued  upon  to  the  Taylor 
Manufacturing  Company,  and  the  latter  company  sold  and 
endorsed  it  to  the  plaintiff.  Whether  it  was  negotiable  or 
not  (and  there  was  some  question  as  to  this),  it  belonged  to 
the  plaintiff  at  and  before  the  time  this  action  began,  and 
the  defendant,  the  maker  thereof,  had  knowledge  of  this  fact 
then  and  ever  thereafter.  Moreover,  so  far  as  appears,  he 
then  had  no  debt,  claim  or  demand,  legal  or  equitable, 
against  the  company  to  which  he  gave  the  note,  that  he  could 
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set  against  it,  or  avail  himself  of,  as  a  counter-claim  or  other 
defence,  whereby  to  prevent  the  plaintiff  from  recovering 
from  him  the  sum  of  money  therein  specified.  He  had  no 
claim  against  that  company  until  in  the  years  1889  and  1890. 
So  that,  at  the  time  this  action  hegan,  the  plaintiff  was 
plainly  entitled  to  recover— the  defendant  then  owed  it— the 
amount  of  the  note  meutioned,  which  he  was  bound  aod 
refused  or  failed  to  pay. 

In  June  of  the  last  mentioned  year,  the  attorney  of  the  plain- 
tiff", who  was  also  the  treasurer  of  the  Manufacturing  Com- 
pany named,  and  the  defendant,  agreed  between  themselves 
that  if  the  defendant  would  make  sale  of  certain  machinery 
of  the  company,  take  notes  therefor  and  deliver  the  same  lo 
the  company,  then,  when  the  notes  should  be  collected,  the 
defendant's  commissions  for  making  such  sales  should  be 
applied  in  payment  of  the  note  of  the  plaintiff  sued  upon. 
Thereafter,  the  defendant  made  such  sale,  delivered  the  notes 
taken  on  account  of  the  same  to  the  company  and  the  latter 
collected  the  same.  The  defendant's  commissions  amounted 
to  a  sum  of  money  more  than  sufficient  to  pay  the  note,  the 
subject  of  this  action.  There  was  no  evidence  to  show  that 
the  company  ever  delivered  the  notes  taken  for  the  macbinerj- 
to  the  plaintiff,  or  that  the  defendant's  commissions  were 
ever  applied  to  the  payment  of  the  note  in  question.  Indeed, 
the  jury  found,  as  a  fact,  that  it  had  never  been  paid. 

It  appears  that  McDowell,  as  attorney  for  the  plaintiff, 
only  had  authority  to  collect  the  note.  He,  hence,  had  no 
authority  to  go  beyond  that  and  agree  to  take  anything  in 
discharge  of  the  note  bat  money.  He  had  no  authority  to 
take  the  defendant's  right  to  commissions  for  selling  the 
machinei'y  referred  to  in  discharge  of  the  note.  It  does  not 
appear  that  he  undertook  to  do  so.  Moye  v.  Cogdell,  69  N.  G, 
93;  Herring  v.  Hoiiendorf,  74  N.  C,  588;  WHliamB  v.  Johnilon, 
92  N.  C,  532;  Ward  v.  SmUh,  7  Wall.,  447;  7  Wait's  Actions 
and  Defenses,  435. 
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The  fair  and  just  interpretation  of  what  he  and  the  defend- 
ant agreed  upon,  was,  that  the  commissions,  when  collected, 
should  be  applied  to  the  payment  of  the  plaintiff's  note,  that 
is,  the  treasurer  of  the  company,  as  for  it,  agreed  that  when 
the  notes  should  be  collected,  then  the  money  received  in 
payment  of  the  defendant's  commissions  should  be  paid 
through  its  treasurer  to  the  plaintiff.  The  plaintiff  was  not 
a  party  to  that  agreement,  nor  was  it  intended  that  it  should 
be.  The  attorney  intended  no  more  than  to  say  that  he 
would  take  the  commissions,  when  collected  in  cash,  as  pay- 
ment. It  was  not  intended,  so  far  as  appears  from  the  evi- 
dence, that  the  arrangerrunt  should  be  accepted  by  the  plain- 
tiff in  discharge  of  its  note.  The  attorney  had  no  authority 
to  so  agree,  nor  does  it  appear  that  he  intended  to  do  so. 
When,  therefore,  the  Manufacturing  Company  collected  the 
defendant's  commissions  for  selling  the  machinery,  and  failed 
to  pay  the  same  to  the  plaintiff,  and  became  insolvent,  made 
an  assignment  of  its  properly,  the  loss  of  the  commissions 
was  not  that  of  the  plaintiff,  but  that  of  the  defendant.  It 
was  his  misfortune  that  he  faile(J  to  follow  up  liis  right,  and 
compel  the  appropriation  of  his  commissions  as  contemplated 
by  himself  and  McDowell. 

We  are,  therefore,  of  opinion  that  the  Court's  instructions 
to  the  jury,  complained  of,  were  correct. 

AflBrmed. 


E.  B.  DRAKE  v.  JAMES  WILHELM  et  al. 

Landlord  and  Tenant — Contract — Waiver. 

If  a  tenant  remain  in  poBsession  of  the  premises  after  the  expiration  of 
his  term,  the  landlord  may  recognize  the  tenancy  as  continuing 
upon  the  same  conditions;  but  where,  as  in  this  case,  the  landlord 
makes  a  proposition  to  the  tenant  for  a  new  lease,  but,  the  propo- 
sition not  being  accepted,  the  tenant  vacated :  Held,  to  be  a  waiver 
of  the  option* 

109-7 


IN  THE  SUPREME  COURT. 


DEAXE  v.  WlLaBLK. 


Tbis  was  a  civil  action,  tried  before  Armjietd,  J.,  at  August 
Term,  1891,  of  Ibbdell  Superior  Gk)urt. 

It  appears  that  the  plaintiff  and  T.  M.  Mills  agreed  willi 
each  other  as  follows ; 

"This  agreement  between  E.  B,  Drake  and  T.  M.  Mills, 
witnesseth,  that  said  Drake  has  rented  to  said  Mills  the  store- 
room and  building  now  occupied  by  him,  west  of  the  store 
of  W.  E.  Anderson,  Broad  street,  for  tlie  term  of  one  year 
from  January  1st,  1888,  at  Ihe  price  of  $250  per  year,  paya- 
ble monthly,  with  the  understanding  that  said  Mills  has  die 
privilege  to  make  such  changes  and  alterations  of  interior 
part  of  the  rooms  necessary  to  accommodate  bis  bu3iDe£s,as 
he  shall  deem  proper,  and  at  bis  own  cost  and  expense,  not 
to  be  thereafter  removed.  And  it  is  further  agreed,  that  sai<l 
Mills  shall  hare  an  option  to  continue  in  and  occupy  said 
store  and  building  for  an  additional  year  from  January  1st. 
1889,  for  the  sum  of  ?300,  payable  monthly." 

Mills  occupied  the  store-house  and  premises  from  January, 
1888,  to  April  of  the  same  year,  when  he  sold  and  assigned 
the  remainder  of  his  term  to  the  defendants,  who  at  once 
took  possession  of  and  continued  to  occupy  and  pay  rents 
for  the  same  until  February  of  1S90,  the  plaintiS*  suing  for 
and  recovering  $25  as  rent  for  the  month  of  January  of  the 
latter  year. 

Defendants  showed  upon  the  trial  that  some  time  in  Jan- 
uary, 1890,  about  the  4th  or  5th,  the  plaintiff  went  into  the 
store  to  collect  the  rent  for  December,  1889,  when  a  conver- 
sation took  place  between  him  and  defendants  as  to  renting 
the  store-house  for  the  year  1890,  when  he  asked  them  $300, 
but  during  the  conversation  he  offered  to  take  $275,  and 
then  $250;  but  defendunts  did  not  accept  either  of  these 
offers,  and  asked  a  few  days  to  consider,  which  he  agreed  to 
give,  but  returned  the  same  day  and  said  he  wanted  an 
answer  sooner.  And  on  the  24th  day  of  Januarj',  1890,  he 
served  on  defendants  the  following  written  notice,  having 
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seen  defendants'  advertisement  that  defendants  had  rented 
another  store,  to-wit: 

"Statesvillk,  January  24, 1890. 

Messrs.  WUhdm  &  Allison :  Please  take  notice  that  the  rent 
of  the  building  and  store  you  occupy  for  1890  is  $300  a  year, 
payable  monthly,  and  I  withdraw  all  proposals  for  a  change 
in  terms.  Respectfully,  E.  B.  Dbake." 

PlaintifiF  admitted  that  defendants  did  not  actually  occupy 
the  store  after  January,  1890,  and  plaintiff  closed  his  case; 
when  his  Honor  held  that  the  conversation  and  transaction 
that  took  place  between  plaintiff  and  defendants  in  January, 
1890,  as  to  renting  the  house  for  that  year,  was  a  waiver  of 
plaintiff's  right  to  hold  defendants  as  his  tenants  for  the 
year  1890,  and  he  should  so  instruct  the  jury. 

Whereupon,  plaintiff  submitted  to  a  nonsuit  and  appealed 
to  the  Supreme  Court. 

Mr.  D,  M.  Parches  (by  brief),  for  plaintiff. 
Messrs.  Robbins  &  Long  and  R.  Z.  Linney  (by  briefs),  for 
defendants. 

Merrimon,  C.  J. :  It  seems  that  the  plaintiff  accepted  and 
treated  the  defendants  as  his  tenants,  and  they  intended  to 
become  such  under  the  written  lease  above  set  forth.  That 
lease  terminated  on  the  first  day  of  January,  1890.  If  it  be 
granted,  as  contended,  that  as  the  defendants  continued 
quietly  to  occupy  the  premises  next  after  the  written  lease 
expired,  the  plaintiff"  might  have  treated  them  as  his  tenalits 
for  the  year  1890  upon  the  same  terms  as  to  rent  as  those 
specified  in  the  written  lease  referred  to;  the  continued  rela- 
tion as  landlord  and  tenant  would  arise  only  by  implication. 
He  was  not  bound  to  treat  them  as  his  tenants;  he  might 
have  treated  them  as  trespassers  and  ejected  them ;  it  was 
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optional  with  him  whether  he  would  treat  them  as  teaaiils 
or  not,  and  he  might  waive  his  right  of  option  by  any  act 
showing  his  purpose  to  do  so.     Taylor  on  L.  &  T ,  §  22. 

Then,  did  the  plaintiff  waive  such  right  or  option  in  this 
case? 

We  concur  in  the  opinion  of  the  Court  below  that  he  did. 
The  defendants  were  merchants  doing  business  in  the  store- 
house of  the  plaintiff.  Their  lease  was  just  ended.  Shortly 
after  the  first  of  January,  and  before  the  defendants  had 
fixed  upon  their  place  of  business  for  the  year,  the  plaintiff 
called  upon  them  to  collect  the  rent  then  due  for  December 
of  1889.  He  and  they  then  had  a  conversation  looking  to 
the  lease  of  the  premises  for  the  year  1890.  He  did  not 
then  suggest  that  they  were  his  tenants  for  tbat  year — that 
he  so  recognized  them,  or  intended  to  do  so,  as  possibly  be 
had  the  right  to  do.  On  the  contrary,  distinctly  showing 
his  purpose  to  make  a  new  contract  or  lease  on  his  part,  he 
proposed  that  the  rent  should  be  three  hundred  dollars. 
The  defendants  refused  to  agree  to  pay  that  sura.  He  then 
offered  to  take  (wo  hundred  and  seventy-five  dollars,  and  at 
last  two  hundred  and  fifty  dollars.  The  defendants  did  not 
accept  his  offers,  but  requested  him  to  allow  them  a  few  days 
within  which  to  cousider  his  proposition  to  lease,  and  he 
allowed  the  request.  The  parties  separated,  but  the  plaintiff 
returned  the  same  day  and  said  he  wanted  on  earlier  answer. 
Now,  it  seems  to  us  obvious  that  the  plaintiff  did  not  treat 
or  regard  the  defendants  as  his  tenants,  and  that  they  did 
not  so  regard  themselves.  AVhy  did  the  plaintiff  offer  to 
lease  the  premises,  and  at  the  reduced  rent  of  two  hundred 
and  fifty  dollars?  Did  he  not  thereby  give  the  defendants 
to  understand  and  act  upon  the  fact  that  he  did  not  recog- 
nize or  insist  upon  any  implied  lease  for  the  year?  Nordid 
he  say  aught  to  the  contrary  until  he  learned  that  the 
defendants  had  leased  other  premises.  It  was  too  late  tben 
for  him  to  ins'st  upon  an  advantage,  if  he  ever  had  it,  arJs- 
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ing  by  implication,  that  he  might  waive.  From  his  conduct, 
and  what  he  said,  the  defendants  might  reasonably  infer  and 
believe  that  they  were  not  his  tenants,  or  so  recognized  or 
treated  by  him,  and  that  they  might  look  elsewhere,  as  their 
interests  might  suggest,  for  a  suitable  store  house,  as  they 
did  do,  without  peril  as  to  any  liability  to  him.  He  must 
justly  be  held  to  have  waived  any  such  right  or  option  he 
may  possibly  have  had. 

Judgment  affirmed. 


ROSCOE  N.  KEERAN3  v.  R.  B.  KEERANS. 

Certiorari — Notice — Rules. 

An  application  for  certiorari  will  not  be  heard  in  the  Supreme  Court 
unless  ten  days  notice,  in  writing,  shall  have  been  given  to  the 
adverse  party. 

Motion,  in  Supreme  Court  for  writ  of  certiorari. 

Mesers,  J.  B,  Batchelor,  L.  M.  Scott,  W.  C.  Douglass  and  T.  J. 
Shaw  J  for  plaintiff. 
No  counsel  contra. 

Clark,  J.:  This  is  an  application  for  a  writ  of  certiorari, 
filed  April  25th,  1890,  and  continued  for  the  petitioner,  from 
time  to  time,  till  the  present  term.  Rule  43  prescribes  that 
no  petition  for  certiorari  shall  be  heard  "unless  the  petitioner 
shall  have  given  the  adverse  party  ten  da3's  notice  in  writ- 
ing." No  counsel  has,  at  any  time,  represented  the  adverse 
party  in  this  Court,  and  there  is  nothing  to  indicate  that 
notice  has  been  given,  as  required  by  the  rule.  The  appli- 
cation must,  therefore,  be  refused. 

Motion  denied. 
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JOHN  HOWELL  et  al.  v.  H.  C.  JOHES  et  a1. 

AppetU — "  Caae" — Practice  in  Supreme  Court. 

a  appeal  was  dulj  taken,  otb«n>in 

S.  If  the  record  sbows  an  appeal,  but  there  is  no  case  on  appeal  settled 
(in  those  cases  where  such  "  case  "  is  required),  the  appeal  will  not 
be  dismissed,  but  the  judgment  below  may  be  affirmed  on  motioD 
of  appellee,  if  there  are  no  errors  in  the  record  proper. 

Appeal  from  Stanly  Superior  Court. 

Mr.  J.  A.  Lockkart,  for  plaintifT. 

Messrs.  Montgoinery  &  Crowdl  (by  brief),  for  defendant. 

Clark,  J.:  There  is  no  case  on  appeal  settled  by  the  Judge, 
nor  signed  by  the  parties,  and  nothing  to  show  tbatacy 
appeal  was  taken  in  open  Court,  nor  any  service  of  notice  if 
appeal  was  taken  out  of  Court.  There  is  a  "  case  on  appeal " 
signed  only  by  appellant's  counsel,  but  aa  it  does  not  appear 
that  it  was  served  on  appellee  within  the  required  time,  Dor 
indeed  at  all,  it  must  be  treated  as  a  nullity.  Ped>lesv.  Brat- 
well,  107  N.  C,  68.  The  appeal  would  not  be  dismissed  on 
this  ground,  as  it  may  be  there  are  errors  on  the  face  of  the 
record  proper,  as  want  of  jurisdiction,  or  complaint  not  stat- 
ing a  cause  of  action,  and  the  proper  motion  and  order  would 
be  to  affirm  the  judgment.  It  further  fails  to  appear,  how- 
ever, that  an  appeal  was  taken  or  notice  of  appeal  given.  In 
such  case  the  appeal  must  be  dismissed.  M'J'g.  Co.  v.  Sim- 
mon*, 97  N.  C,  89.  In  this  last  case,  it  is  said;  "It  does  not 
appear  (in  the  record)  that  an  appeal  was  taken.  It  does  not 
80  appear  in  terms,  nor  is  there  any  entry  of  record  from 
which  it  may  be  inferred.  It  is  not  sufficient  that  the  appel- 
lant intended  to  appeal,  as  perhaps  he  did,  but  it  mast  appear 
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of  record  that  he  did  in  fact  appeal.  This  is  essential,  to 
make  the  appeal  effective,  and  put  this  Court  in  relation 
with  the  Superior  Court.  The  Code,  §§  549,  650;  Moore  v. 
Vanderimrg,  90  N.  C,  10;  Spence  v.  Tapscott,  93  N.  C,  250; 
McCoy  V.  Lasdter,  94  N.  C,  131 ;  Brooh  v.  Austin,  Ibid,  222." 

Appeal  dismissed. 


M.  A.  SMITH,  Administratrix  of  JAMES  P.  DOTY,  et  al.  v.  A.  and 

E.  KRON. 

Arbitration — Reference — Exceptions. 

While  arbitrators  are  not  required  to  find  facts  and  state  conclusions  of 
law,  and  are  not  bound  to  decide  the  matters  submitted  correctly, 
yet  where  they  voluntarily  extend  to  the  parties  to  the  controversy 
an  opportunity  to  have  their  conclusions  of  law  reviewed  by  the 
Court,  the  practice  is  analagous  to  that  in  reference  under  The 
Code ;  and  the  party  desiring  to  except  must  point  out  the  errors 
complained  of  in  proper  form  and  apt  time. 

These  {Smith,  administratrix,  v.  Kron,  and  Smith  v.  Kron) 
were  two  civil  cases,  heard  at  Spring  Term,  1891,  of  Mont- 
gomery Superior  Court,  before  Graves,  J,,  on  a  motion  to 
make  the  award  of  arbitrators  a  rule  of  Court. 

On  the  2d  of  April,  1890,  the  parties  to  each  of  these 
actions  entered  into  an  agreement  to  refer  the  matters  in 
controversy,  involved  in  them,  to  arbitrators.  A  portion  of 
said  agreement  was  in  the  following  words: 

"Now,  therefore,  this  agreement  witnesseth,  that  the  said 
parties,  hereinbefore  named,  have  mutually  agreed,  and  by 
these  presents  do  mutually  agree,  to  submit  for  arbitration, 
and  do  hereby  submit  for  arbitration,  to  F.  C.  Robbins,  M.  S. 
Robbins,  S.  J.  Pemberton  and  H.  B.  Adaff  s,  all  of  the  mat- 
ters in  litigation  aforesaid,  or  about  which  there  is  any  con- 
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troversy,  whether  specially  named  herein  or  not,  who  shall 
hear  and  determine  the  said  matters  and  make  their  award 
in  writing,  and  in  the  event  of  the  failure  of  any  three  of 
them  to  agree  upon  an  award,  they  shall  select  a  fifth  man, 
who  shall  act  as  umpire,  and  the  award  of  a  majority  of  said 
arbitrators  and  umpire,  when  signed  and  delivered,  shall  be 
binding  upon  the  said  parlies  and  conclusive  as  to  all  matters 
herein  submitted  to  said  arbitrators,  and  the  said  award  so 
made  shall  be  a  rule  of  Court  in  the  cases  now  pending, 
and  judgment  according  to  said  award  shall  be  rendered  in 
said  actions  in  so  far  as  they  shall  be  affected  thereby." 

The  arbitrators,  having  disagreed,  chose  Kerr  Craige  as 
umpire,  and  a  majority  made  an  award  as  to  the  issues 
involved  in  both  actions.  No  exception  having  been  filed 
to  their  report,  judgment  was  rendered  in  each  of  the  actions 
confirming  the  report  and  making  it  a  rule  of  Court,  and 
that  defendants  go  without  day  and  recover  costs. 

No  exceptions  were  filed  to  the  award.  After  judgment, 
according  to  the  record,  "counsel  for  plaintiff  then  stated 
that  he  did  not  think  the  findings  of  fact  by  the  arbitrators 
justified  the  judgment  or  conclusions  of  law,  and  excepted 
and  appealed  to  the  Supreme  Court." 


Mr,  R.  H,  Battle^  for  plaintifi*:?. 
No  counsel  for  defendant. 


Avery,  J. — after  stating  the  case,  proceeded:  Arbitrators 
are  not  bound,  like  referees,  under  the  statute  {The  Code, 
§  2422),  to  find  the  facts  or  state  separately  their  conclusions 
of  law  and  fact;,  but  if  they  do  attempt  to  state  the  law 
arising  on  the  facts  found  by  them,  and  ^'miss  it,'^  the  error 
may  be  reviewed  on  exceptions,  and  the  award  set  aside. 
Allison  V.  Bryson,  65  N.  C,  44 ;  Farmer  v.  Pickens^  83  N.  C,  549. 

Thev  are  a  law  to  themselves,  are  not  bound  to  decide  cor- 
rectly,  and,  unless   they  gratuitously  incorporate  in  their 


SEPTEMBER  TERM,  1891.  105 


Bank  v.  Burns. 


award  erroneous  views  of  the  law  as  reasons  for  the  conclu- 
sions reached,  their  action  in  the  absence  of  fraud  is  not 
subject  to  review.  Robbing  v.  Killebrcw,  95  N.  C,  19;  Miller 
V.  Bryan,  86  N.  C,  167. 

But,  where  they  voluntarily  extend  to  the  parties  litigant, 
as  in  our  case,  the  opportunity  to  have  their  conclusions  of 
law  passed  upon  by  the  Court,  the  practice  is  analagous  to 
that  adopted  in  references  by  consent.  If  objection  is  not 
taken  by  exception,  pointing  out  the  error  complained  of, 
before  the  rendition  of  judgment,  an  appellant  has  no  more 
right  to  assign  their  mistakes  of  law  as  error  in  the  Court 
below,  or  in  this  Court,  by  virtue  of  the  simple  announce- 
ment, when  the  judgment  is  filed,  that  he  appeals  from  it, 
than  he  would  have  had  to  except  to  a  report  of  a  referee 
after  its  confirmatioi^.  Keener  v.  Ooodsoiiy  89  N.  C,  276; 
Reizenstein  v.  Hahn^  107  N.  C,  156. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


THE  FARMERS  AND  MECHANICS  NATIONAL  BANK  OF  WEST- 
MINSTER v.  J.  F.  BURNS  et  al. 

EzeciUion — Supplementary  Proceedings — Affidavit. 

An  affidavit  by  a  judgment  creditor,  his  agent  or  attorney,  that  an  exe- 
cution has  been  issued  upon  his  judgment — though  it  has  not  been 
returned — and  that  defendant  has  not  sufficient  property  "  subject 
to  execution  *'  to  satisfy  the  judgment,  but  has  property,  *'not 
exempted  from  execution,"  which  he  unjustly  refuses  to  apply  to 
its  satisfaction,  is  sufficient  to  support  an  order  for  the  examina- 
tion of  the  debtor,  and  persons  alleged  to  be  indebted  to  him;  and, 
also,  an  order  forbidding  the  disposition,  by  the  latter,  of  any 
effects  belonging  to  the  judgment  debtor.  (Hinsdale  v.  Sinclair, 
83  N.  C,  388,  distinguished.) 
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Supplementary  pboceedi.vgs,  heard  before  Boykin,J.,at 
August  Term,  1891,  of  Moore  Superior  Court,  on  appeal 
from  the  Clerk. 

The  plaintiff  obtained  its  judgment  against  the  defendauts 
for  $1,089.83,  with  interest,  in  the  Superior  Court  of  the 
county  of  Moore,  on  the  17lli  day  of  August,  1885,  and  the 
same  was  duly  docketed  in  that  county.  No  part  of  the  same 
has  been  paid.  It  appears,  by  the  affidavit  of  the  agent  or 
the  plaiutiCT,  that  an  execution  upon  the  said  judgment  was, 
on  June  26th,  1S90,  issued  to  the  Sheriff  of  Moore  County,  in 
which  both  of  the  said  defendants  reside,  said  execution 
being  against  tbe  property  of  both  of  said  defendants,  and 
that  the  said  execution  still  remains  in  tbe  bands  of  tbe  said 
Sheriff,  not  having  been  returned  by  him.  That  affiant  ia 
informed  and  believes  that  the  defendants  have  not  sufficient 
property  subject  to  execution  in  the  State  of  North  Carolina 
to  satisfy  the  said  judgment,  but  that  the  said  defendants 
have  property,  money  and  crhoses  in  action  not  exempt  from 
execution,  which  tliey  unjustly  refuse  to  apply  toward  the 
satisfaction  of  the  said  judgment.  That  affiant  is  informed 
and  believes  T.  B.  Burns  and  Robert  L.  Burns  and  Ann  R- 
Burns  have  property  of  J,  F.  Burns,  one  of  the  judgmeDt 
debtors  aforesaid,  and  are  indebted  to  bim  in  an  amount 
exceeding  ten  dollars. 

Thereupon,  and  on  motion  of  the  plaintiff,  the  Court  (the 
Clerk)  made  its  order,  on  the  20th  day  of  June,  1890,  requir- 
ing the  defendants  to  appear  on  the  Sth  day  of  July,  1890, 
"  to  be  examined  and  make  discovery,  on  oaths,  concerning 
their  property,  joint  and  separate,"  and  likewise  requiring 
the  said  T.  B.  Burns,  Robert  L.  Bums  and  Ann  R.  Burns  to 
appear  also,  "  to  be  examined  and  answer  on  oath  concern- 
ing the  property  of  J.  F.  Burns,"  defendant,  in  their  posses- 
sion and  concerning  their  indebtedness  to  him,  and  an  order 
was  entered  forbidding  them  "  to  transfer,  or  make  any  other 
disposition  of  any  property  belonging  to  said  defendants,  not 
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y  law  from  execution  of  said  indebtedness,  or  in 
ler  to  interfere  therewith  until  further  order  in  the 

fendants  moved  before  the  Court  (the  Clerk)  to  dis- 
proceeding,  supplementary  to  the  execution,  for 
icy  of  the  affidavit  made  by  plaintiff,  for  the  reason 
affidavit  showed  that  execution  had  been  issued, 
^turned  by  the  Sheritfat  the  time  of  the  commence- 
be  said  proceedings,  and  that  the  defendants  bad 
money  and  choses  in  action  not  exempt  from  exe- 
id  in  that  said  affidavit  failed  to  show  the  existence 
y,  choses  in  action  and  things  of  value  unaffected 
m  and  incapable  of  levy. 

fendant  also  moved,  before  said  Clerk,  to  modify 
issued  by  him,  so  as  to  dissolve  tbe  restraining 
)idding  T,  B,  Burns  and  Robert  L.  Burns  to  dispose 
nperty  in  their  hands,  on  the  ground  that  no  notice 
ler  process  had  been  served  on  said  T.  B.  Burns  and 
Burns,  nor  were  they  parlies  to  said  proceedings. 
;rk  refused  to  dismiss  the  proceedings  for  the  alleged 
icy  of  the  affidavit,  and  also  refused  to  modify  said 
d  from  this  ruling  the  defendant  appealed  to  the 
Jpon  the  hearing  the  Judge  affirmed  tiie  ruling  of 
,  and  refused  to  dismiss  the  proceedings  and  to 
lid  order,  and  to  this  ruling  the  defendant  excepted 
aled  to  the  Supreme  Court. 

W.  J.  Adams  and  J.  W.  Hinsdale,  for  plaintiff. 
C.  Dovglaaa,  for  defendant. 

aoN,  C.  J. — after  stating  the  case:  The  statute  (IT Ae 
18,  par.  2)  prescribes  that,  "After  the  issuing  of  an 
against  property,  and  upon  proof  by  affidavit  of 
lis  agent  or  attorney,  to  the  satisfaction  of  the  Court 
e  thereof,  that  any  judgment  debtor  residing  in  the 
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judicial  district  where  such  Judge  or  officer  resiJes,  hat 
properly  which  he  uvjmtly  refuses  to  apply  toward  the  satitjnt- 
tion  of  the  jadgment,  sucli  Court  or  Judge  may,  by  an  order, 
require  tlie  judgment-debtor  to  appear  at  a  specified  lime 
and  place  to  answer  concerning  the  same,"  etc.  TheafEdavil 
objected  to,  substaniially  in  all  respects,  is  a  compliance  with 
this  statutory  provision.  It  appears  from  it  that  en  eiecu- 
tion  was  in  the  hands  of  the  sheriff;  that  the  defendants 
therein  had  not  property  sufficient,  subject  to  execution,  to 
satisfy  the  judgment ;  that  they  "  have  property,  money  and 
choses  in  action  not  exempt  from  execution,  uhich  (/tfl/un- 
iuslly  refuse  to  appbj  toward  the  satisfaction  of  the  said  judgment." 
Thus  the  fuundation  for  the  order  complaii.ed  of  was  laid 
almost  in  the  very  words  of  the  statute,  and  the  case  vras 
presented  in  which  the  judgment-creditor  became  entitled  to 
examine  his  judgment-debtor.  Although  the  execution  was 
in  the  hands  of  the  Sheriff,  it  may  be  that  the  property  so 
subject  to  execution  could  not  be  found  ;  it  may  have  been 
hidden  ;  the  debtors  also  may  have  had  money,  choses  in 
action,  etc.  The  statute  intends  that  when  the  debtor  refuses 
to  apply  such  property  to  the  satisfaction  of  the  judgment, 
he  must,  when  duly  required,  answer  concerning  the  same, 
to  the  end  the  Court,  in  a  proper  way,  may  so  apply  the 
property  to  which  the  debtor  may  direct  attention. 

It  was  said  on  the  argument  that  if  the  property  is  "not 
exempt  from  execution,"  as  staled  in  the  affidavit,  why  not 
levy  upon  and  sell  it?  why  require  the  examination  of  tlie 
defendants?  The  explanation  and  reason  are  given  above. 
Here,  however,  the  words  "  not  exempt  from  execution," 
must  be  taken  with  the  other  parts  of  the  affidavit,  and  it 
sufficiently  appears  that  they  were  intended  to  imply  that 
the  defendants  had  such  property  not  exempt  from  execu- 
tion as  part  of  the  homestead  or  personal  property  exemp- 
tion of  the  debtor.  The  affidavit  states  in  another  part  of 
the  same  paragraph  of  it,  that  the  defendants  "have  not 
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property  subject  to  execution  "  to  satisfy  the  judg- 
'learly,  the  aSidavit  was  sufltcient  to  warrant  the 
ier  the  clause  of  ihe  statute  cited  above.  Vegdahn 
95  N.  C,  254. 

lae  of  Hinsdale  v.  Sinclair,  83  N.  C,  338,  is  uot  in 
re,  because  the  statute  interpreted  by  it  is  not  the 
material  respects,  as  the  present  pertinent  statute. 
Rev.,  ch.  17,  §  2G4,  If  2).  The  present  statute  pro- 
the  former  one  did  not,  that  the  "creditor  shall  be 

0  the  order  of  examination  under  this  subdivision, 
;r  subdivision  one  of  this  section  (that  cited  above), 

the  judgment-debtor  m»y  have  an  equitable  estate 
subject  to  the  lien  of  the  judgment,  or  may  have 

action,  or  othtr  things  of  value,  unaffected  by  the 
16  judgment  and  incapable  of  levy." 
der  forbidding  T.  B.  Burns,  Robert  Burns  and  Ann 

"  to  transft-r  or  make  any  other  disposition  of  any 
belonging  to  said  defendants  not  exempt  by  law 
jculion,"  was  not  inappropriate  or  unwarranted. 
MDse  was  not  to  restrain  or  affect  these  persons  as  to 

1  property,  but  expressly  to  prevent  them  from  dis- 
f  property  of  defendants  in  their  hands,  custody 
rjl.  The  statute  ( 7" /te  Code,  §  490),  expressly  pre- 
lat  persons  having  property  of  the  judgment-debtor 
examined  in  respect  to  the  same,  and  mere  notice  is 

to  bring  them  before  the  Court  and  make  them 

0  its  jurisdiction  for  the  purpose  of  securing  the 
property — not  for  the  purpose  of  contesting  any 
iuch  persons  having  the  same.  If  they  claim  an 
n  the  properly,  or  that  the  some  belongs  to  them, 
y  so  properly  suggest;  in  which  case  their  rights 
itigated  as  intended  and  provided  by  the  statute 
le,  §  497).  In  such  case  the  Court  has  power  to 
e  disposition  of  the  property  until  a  receiver  can  be 

1  and  bring  action  to  litigate  the  matter  in  dispute. 
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But  the  Court  would  not  have  authority  in  such  proceedings 
to  make  a  party  subject  to  an  injunction  as  to  his  own  prop- 
erty, he  not  being  a  party  to  the  action.  The  case  of  CoaUt 
V.  Wilkeg,  94  N.  C,  174,  cited  by  the  defendants,  has  no 
application  here.  In  that  case,  Wilkes,  the  wife,  was  not  a 
party,  nor  did  the  order  in  question  extend  simply  to  the 
property  of  the  judgment-debtor. 

Affirmed. 


RICHARD  LOVETT  v.  A.  H.  SLOCUMB. 
Rectiver — Pleading — Deed — Evidence— Presumption. 

1.  Where  a  party,  in  tbla  cane  a  defeodaDt,  in  an  action  involviiig  tbe 

title  and  possegBion  of  land,  demands  alBrmative  relief  and  uka 
for  the  appointment  of  a  receiver,  it  is  sufficient  if  be  shows  an 
apparentlj  good  title,  either  not  controverted,  or  not  unequiTO- 
cally  denied  by  bis  adversary. 

2.  The  execution  of  a  deed  having  been  establialied,  there  is  a  presump- 

tion that  it  is  valid. 

This  was  a  civil  action,  pending  in  the  Superior  Court  of 
Cumberland  County,  heard,  on  motion  of  defendants  for 
the  appointment  of  a  receiver,  supported  by  the  anawer,ased 
as  an  affidavit  and  on  counter  affidavits  offered  by  the 
plaintiff,  at  Chambers  before  Baykin,  J. 

The  plaintiff,  who  is  in  possession  of  the  land  in  conlro- 
versy,  brought  hia  action  for  the  surrender  and  cancellation 
of  a  mortgage  deed  executed  by  the  plaintiff"  to  hia  son, 
Charles  Lovett,  on  the  14th  of  December,  1887,  to  secure  the 
payment  of  a  note  of  two  hundred  dollars  due  said  Charles 
Lovett,  and  payable  three  years  after  December  14th,  1S87, 
or  on  December  Uth,  1890,  and  alleged  that  he  had  paid 
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e  in  full  and  bad  it  in  his  pOEsession  now;  but  that 
informed  that  the  defendant  Slocumb  claimed  an 
in  the  land  by  virtue  of  an  alleged  assignment  of 
Igage  deed  by  said  Charles  Lovett  to  him. 
lefendant  Slocumb  set  up  in  bis  answer  for  a  first 

subslantially — 

'bat  he,  Slocumb,  wss  in  possession  as  lessee  of  the 

December  14th,  1837,  when  plaintiff  executed  the 
;e  deed  and  note  to  Charles  Lovett,  and  that  on  the 
January,  1889,  the  said  Charles  Lovett  assigned  the 
:ured  by  the  mortgage,  before  maturity,  to  him 
b),  which  still  remained  unpaid,  and  if  the  plaintiff 
d  the  note,  he  had  gained  possession  of  it  by  fraud. 
hat  he  (defendant  Slocumb)  was  the  owner  in  fee  of 
vided  third  of  the  said  land. 

bat  he  was  the  assignee  also  of  a  note  for  one  hun- 
i  eighty  dollars,  executed  by  the  plaintiff  to  Emily 
now  Emily  Mcpherson),  on  said  14tb  of  December, 
ote  is  secured  by  a  prior  mortgage  to  tliat  executed 
}  the  note  due  Charles  Lovett. 

rhat  plaintiff  was  in  the  wrongful  possession  of  Ihe 
1  withholding  it  from  tlie  defendant,  and,  as  defend- 

informed,  had  dispossessed  defendant's  tenant  by 
)f  violence. 

second  defence,  substantially — 
hat  on  the  5tb  day  of  December,  1887,  the  plaintiff 
I  him  (Slocumb)  all  of  the  plaintiff's  interest  in  and 
and  for  a  term  of  three  years  (which  lease  was  refer- 
i  registered  in  a  certain  book),  and  tliat  on  the  24th 
nber,  1888,  (during  said  term)  ihe  plaintiff,  for  value, 
\o  said  defendant  all  of  jAamliff's  right  or  interest  in  the 
I,  (M  will  appear  to  the  release,  which  is  registered  in  book 
page  --,  o/  the  Register's  office  of  said  county. 
third  defence,  substantially — 
bat  by  virtue  of  the  mortgages  executed  by  plaintiff 
;  the  notes  executed  by  him  respectively  to  Emily 
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Lovett  and  Charles  Lovelt,  the  defeodaat  Sloeumb  (after 
due  advertisemeDt)  sold  the  land  in  controversy  on  the  IS'tii 
of  March  (after  the  action  was  brought)  to  satisfy  said  notes, 
at  which  sale  the  defendant  Taylor  became  the  purchaser, 
and  the  defendant  Sloeumb  has  executed  a  deed  to  bim  for 
the  land. 

The  defendant  Sloeumb  further  avera,  that  the  plaintiff  is 
in  possession  and  in  reception  of  the  rents  and  profits,  ami 
is  totally  insolvent  and  demands  judgment,  first,  that  a 
receiver  be  appointed  to  take  possession  of  the  rents ;  second, 
for  possession  of  the  land  and  damages  for  detention. 

The  plaintiff,  on  return  of  an  order  to  show  cause,  filed  his 
own  affidavit  and  that  of  his  daughter  Emily  McPberson 
(formerly  Emily  Lovett).  The  plaintiff  swears  that  tlie  note 
executed  to  Charles  Lovett  is  paid  in  full,  and  both  he  and 
Emily  McPherson  make  oath  that  the  note  executed  to  her, 
and  secured  by  the  prior  mortgage,  was  deposited  by  her  as 
collateral  to  secure  a  debt  of  thirty-five  dollars  due  the 
defendant  Sloeumb  from  her.  The  plaintiff  averted  his 
willingness  and  readiness  to  pay  that  sum  and  interest. 

The  plaintiff  does  not  deny  the  allegation  that  Sloeumb  is 
the  owner  of  one  undivided  third  interest  in  the  land.  To 
the  allegation  of  Sloeumb,  that  the  plaintiff  released  to  him 
all  of  his  title  and  interest  in  »aid  land,  the  latter,  in  his 
affidavit,  responds  as  follows :  "  llie  defendant  denies  thai  on 
the  'Zith  (lay  of  December,  ]S&'S,  or  any  other  time,  he  relecued  or 
intended  to  release  his  interest  in  the  land  tosaid  A.  H.  Sloeumb." 

Plaintiff  appealed  from  the  judgment  rendered. 

Mr.  G.  M.  Rose,  for  plaintiff. 
.1/r.  T.  H.  Sallon,  for  defendant. 

Avery,  J. — after  stating  the  case:  Where  a  party  to  an 
action  asks  as  affirmative  relief,  the  possession  of  land,  and 
alleges  that  his  adversary,  who  wrongfully  withholds  it,  13 
insolvent,  and  the  latter  directly  admits  or  fails  lo  deny  the 
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I,  it  only  remains  for  the  action  in  order  to  estab- 
gbt  to  demand  the  appointment  of  a  receiver  to 
ge  of  the  rents  and  profits,  to  show  that  he  has  set 
affidavit,  iiled  under  the  sanction  of  the  Court,  or 
led  pleading  in  the  cause,  used  an  an  affidavit,  au 
y  good  title  either  not  controverted  at  all  or  not 
cally  and  sufficiently  denied  by  the  affidavits  of  the 
in  possession.  Code,  §  379,  (1);  McNair  v.  Pope,  9G 
1;  Lerenson  v.  EUon,  88  N.  C,  182;  Timtty  v.  Logan, 
69 ;  Bryan  v.  Monng,  94  N.  C,  694 ;  Oldham  v.  Bank, 
304. 

:)ncede  that  no  title  passed  to  the  defendant  Taylor 
lie  on  the  19th  of  March,  since  this  action  was 
t  still  appears  that  the  defendant  Slocumh  claims 
mself  to  an  undivided  interest  in  the  land  in  one 
ti  of  his  answer,  to-wit,  one-third,  and  in  another 
1,  to  the  whole,  by  virtue  of  a  deed  of  release  exe- 

the  plaintiff  to  him  on  November  2Uh,  1888, 
ne  surrendered  to  Slocumb  all  of  his  right,  title  and 

He  refers,  also,  iu  his  answer  to  the  book  and  page 
^ister's  records,  where  the  deed  of  release  is  recorded, 
;o  corroborate  his  statement  and  to  show  that  the 
impetent  as  evidence  of  title  iu  him. 
lintiff  fails  to  deny  that  Slocumb  was,  prior  to  the 

of  any  of  the  mortgage  deeds  mentioned,  his  tenant 
m  as  to  ono-third.  But  if  he  had  controverted  this 
t  denial  of  the  allegation  that  he  had  released  all  of 
and  title  to  Slocumb  by  a  deed,  which  has  been 
id  recorded,  is  so  equivocal  that  it  must  be  regarded 
uission  of  the  fact  of  executing  it  with  the  qualili- 
at  he  did  not  inlend  at  the  time  to  do  so.  The 
I  of  the  deed  having  been  proved,  there  is  a  pre- 

that  it  is  valid  and  operates  to  pass  the  interest  cf 
tiffin  the  land  to  Slocumb.     If  the  plaintiff  had 

accomplish  two  objects,  first,  to  cancel  that  convey- 
'9—8 
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ance  on  the  ground  of  fraud,  and  then  the  mortgage,  because 
the  lien  had  been  discharged  by  payment,  the  burden  would 
have  rested  on  him  to  successfully  impeach  a  deed  which 
apparently  passed  a  good  title  to  the  grantee. 

When  he  contents  himself  with  the  demand,  "  that  od  the 
24th  of  November,  1888,  or  any  other  time,  he  released,  or 
intended  to  release,  bis  interest  in  the  land  to  said  A.  H. 
Slocunib,"  bis  statement  is  not  a  sufficiently  explicit  one  lo 
raise  an  issue  as  to  its  execution.  The  deed  of  release, bay- 
ing  been  proved  and  recorded,  is  of  itself  yinma/acie  evidence 
that  the  interest  of  the  plaintiff  has  been  conveyed  to  Slofumb, 
and  of  his  right  as  against  Ihe  plaintiff  to  demand  the 
appointment  of  a  receiver. 

Affirmed. 


JOHN  W.  LONG,  Eieculor,  v.  J.  M.  FOUST  el  al. 

Will,  nuncupative — Evidence. 

To  edtabUsh  a  nuDcupstive  will,  it  ia  not  neceeear;  that  the  persons 
called  by  the  testator  to  witneBB  hia  testamentary  declaration 
should  have  been  designated  b7  faim  by  name;  and.  hence,  vhen 
several  witueeseB  testified  that  the  testator,  ahoitlj  before  hie 
death,  declared  hia  will,  and  called  upon  all  the  perBOna  present  lo 
take  notice  and  witness  the  Tact,  and  there  were  among  the  num- 
ber Beveral  persons  competent  as  witnesses,  who  approached  the 
bedside  and  heard  the  declaration,  it  waa  not  error  in  the  Court 
to  instruct  the  jury  there  was  evidence  from  which  they  might 
find  the  fact  of  the  making  of  the  will. 

This  was  a  proceeding  begun  before  the  Clerk  of  the 
Superior  Court  of  Ra>dolph  Colxty,  by  John  W,  Long, 
the  propounder,  who  offered  for  probate  the  verbal,  or  nun- 
capative,  will  of  Henry  C.  Glosson,  who  died  in  said  county 
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3d  day  of  December,  188S,  which  will  was  put  in 
ind  is  in  the  following  form,  to- wit: 
i  to  Mrs.  N.  M.  Patterson  one  hundred  dollars  out 
itate,  and  I  appoint  J.  W.  Long  executor  of  my 

being  duly  sworn  and  empaneled  to  try  the  ease, 
:  submitted  the  following  issues,  to-wit: 
isuf — Did  H.  C.  Glosson  declare,  as  his  will  in  sub- 
follows  :  "  I  give  to  Mrs.  N.  M.  Patterson  one  hun- 
lars  out  of  my  estate,  and  I  appoint  J.  W.  Long 
of  my  estate?" 

issue — "At  the  time  he  made  the  declaration  of 
i  his  will,  did  K.  C.  tilosson  have  mind  and  intelli- 
Sicient  to  enable  him  to  have  a  reasonable  judgment 
od  and  value  of  the  property  he  proposed  to  will 
hom  he  proposed  to  will  it?" 
issues  were  both  found  in  the  affirmative, 
idence  produced  on  the  trial,  material  here,  was  aa 

ft'illiams  testified:  "I  was  there  when  Henry  C. 
died;  be  died  about  nine  o'clock  at  night;  I  had 
re  an  hour  probably,  was  in  the  room  twice  during 
r,  be  was  very  low  and  weak;  I  heard  him  talk; 
rn  say  that  he  wanted  Mrs.  N.  M.  Patterson  to  have 
Ired  dollars  for  attending  on  him  during  bis  sick- 
wanted  Dr.  Long  to  settle  or  close  out  the  estate. 
J  upon  all  in  the  room  to  witness  his  request.  I 
have  given  bis  exact  language,  but  have  given  the 
3  of  what  he  said.  He  did  not  call  upon  any  special 
ut  called  all  of  us  to  come  to  his  bed.  I  went  to  bis 
so  did  Mr.  Owen,  Mr.  Wrenn  and  Mr.  Johnson.  I 
ere  were  other  men  there.  Before  be  made  the 
be  called  to  us  to  come  to  him ;  when  we  eame 
iis  bed  he  made  the  request ;  then  he  asked  Mrs. 
I  to  read  a  psalm  and  have  prayers,  which  she  did  ; 
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this  was  about  fifteen  minutes  before  he  died;  be  talked 
after  this,  but  I  don't  remember  what  he  said.  I  tliink  be 
had  capacity  and  mind  at  the  time  he  made  the  request  to 
know  what  disposition  he  was  making  of  his  property.  1 
heard  no  one  called  specially  by  name  to  hear  the  request, 
but  all  who  were  in  the  room  were  called,  and  all  approached 
his  bedside." 

W.  B.  Owen  testified  that  he  was  present  at  the  time  and 
heard  decedent  say  "that  he  wanted  Dr.  Long  to  be  his 
guardian  or  administrator  " — witness  is  not  certain  which  be 
said — "and  to  settle  his  business."  "  He  repeated  this  twice, 
and  then  asked  Mrs.  Patterson  to  read  a  chapter  and  have 
prayers,  wbicli  she  did;  immediately  after  prayers  he  said  be 
wanted  Mrs.  Patterson  to  have  one  hundred  dollars  for  her 
trouble,  and  Dr,  Long  to  settle  his  business,  and  called  on 
all  standing  by  to  be  witnesses,  and  repeated  this  the  second 
time.  When  he  called  for  witnesses  all  approached  a  Uttle 
nearer — Johnson,  AVrenn,  Olive,  Williams,  Allred,  Stroud 
and  myself,  Mrs.  Patterson  and  her  three  children  were 
there.  He  called  Mr.  Johnson's  name;  ain't  positive  of  aay 
other.  I  think  he  said,  'In  presence  of  all  these  witnesses 
and  Mr.  Johnson  I  make  the  bequest  above;'  and  said, 'I 
want  you  all  to  take  notice  of  it.'  He  was  lying  on  his  right 
side,  turned  his  head  and  looked  to  the  crowd;  from  all 
appearance  of  his  talk  his  mind  seemed  clear.  In  my  opia- 
ion,  he  knew  what  he  was  saying  and  had  capacity  to  dispose 
of  his  property." 

Millard  Wrenn,  a  witness  colled  for  the  propounder,  testi- 
fied that  he  was  present  about  half  an  hour  before  his  death: 
decedent  said  he  wanted  Mrs,  Patterson  to  reserve  or  have 
one  hundred  dollars  out  of  his  estate  for  her  trouble,  and  he 
wanted  his  business  settled  up  as  quiet  as  possible,  and  be 
wanted  Dr.  Long  to  settle  liis  estate.  He  called  and  wanted 
to  know  if  there  were  witnesses,  or  called  witnesses.  He 
called  witnesses  about  the  one  hundred  dollars  to  Mrs.  Pat- 
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nd  also  about  Dr.  Long  settling  tbe  estate.  Witness 
lat,  in  bis  opinion,  decedent  had  mind  enough  to 
liat  he  was  doing.  Witness  had  been  there  about 
tiour  when  this  conversation  occurred. 
dant  asked  for  special  instructions  as  follows: 
bat  the  jury  must  be  satisfied  b}-  the  oath  of  at  least 
lesses  present  at  the  making  of  the  will,  who  state 
y  were  especially  required  to  bear  witness  thereof  by 
tor  himself. 

at  the  jury  must  be  satisiied  by  the  weight  of  testi- 
lat  the  alleged  testator  was  in  such  a  condition  of 
to  understand  what  he  was  doing. 
at  the  statute  must  be  construed  strictly  and  all  its 
Qs  must  be  complied  with.  That  in  calling  upon 
to  bear  witness,  the  decedent  must  call  specially  upon 
lividual,  or  at  least  designate  by  either  calling  person 
i  or  in  some  other  way  selecting  those  whom  he 
.0  be  witnesses  to  the  will;  it  is  not  sufficient  to  call 
idefinite  group  of  persons  standing  by." 
[onor  charged  the  jury  that  they  must  be  satisfied  by 
1  of  at  least  two  credible  witnesses  present  at  the 
of  the  will,  who  state  that  they  were  especially  called 
ar  witness  thereto  by  the  testator  himself  of  the  mak- 
lid  nuncupative  will ;  that  they  must  also  be  satisfied 
s  evidence  that  said  will  was  made  in  (he  testator's 
ness,  in  his  own  habitation,  or  where  be  had  been 
ily  resident  for  at  least  ten  days,  and  that  the  testator 
tie  time  of  sound  and  disposing  mind,  and  knew  the 
nd  effect  of  what  he  was  doing,  that  be  was  dispos- 
is  property,  and  how  and  to  whom. 
■onoT  called  the  attention  of  the  jury  to  the  language 
atule,  and  stated  to  them  that  all  its  provisions  must 
lied  with,  and  its  provisions  strictly  construed,  and 
y  must  be  satisfied  from  the  evidence  that  the  wit- 
^ere  specially  called  upon  by  the  testator  to  bear 
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witness  to  what  he  was  saying;  that  if  tbey  believed  the  evi- 
dence given  in  this  case  1o  be  true,  then  he  charged  ihem 
that  there  was  evidence  before  them  from  which  they  might 
find  that  the  witnesses  were  specially  called  upon  by  the 
testator  himself  to  bear  witness  to  his  will;  that  it  was  not 
necessary  that  the  testator  should  call  the  names  of  the  wit- 
nesses; that  if  he  called  upon  them,  or  signified  to  them  iQ 
any  certain  and  distinct  manner  that  he  desired  them  to 
bear  witness  to  what  he  was  saying  as  his  will,  it  was  suffi- 
cient in  law. 

That  if  they  were  satisfied  fi"om  the  evidence,  that  Williams 
and  Owen  and  others  were  in  the  room  with  the  alleged 
testator  at  the  time  of  his  death,  and  he  called  alt  in  the 
room  to  come  to  his  bed  and  witness  his  retjuest,  although 
he  did  not  call  any  by  name,  and  "Williams  and  Owen  and 
others  went  to  his  bod  in  consequence  of  this  request,  and  he 
declared  his  request  in  their  presence,  it  would  be  asubstau- 
tial  compliance  with  the  law. 

The  Court  refused  the  second  instruction  of  caveator  and 
did  not  give  the  first  and  third,  except  in  so  far  as  stated  Id 
instructions  as  given. 

The  caveator  excepted  to  the  charge  as  given,  and  lo  the 
refusal  or  omission  lo  give  the  special  instructions  aske<i, and 
appealed. 

Mr.  S.  M.  Scott,  for  plaintiff. 
No  counsel,  contra. 

Merrimon,  C.  J. — after  stating  the  case,  procteded:  The 
statute  (y/i'^  Cot/c,  §  2148,  par.  3)  in  respect  to  nuncupative 
wills,  is  strict  in  its  terms  and  provisions.  It  must  be  strictly 
interpreted  and  as  strictly  observed  in  all  material  respects— 
the  purpose  being  to  prevent  and  exclude  mistalie,  misap- 
prehension, imposition  and  fraud  that  might  easily  happen 
or  he  perpetrated  when  the  alleged  testator  is  in  his  last  illness, 
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letimes  almost  in  extremis.  Bundrick  v.  Haygood, 10& 
58,  and  the  cases  there  cited. 

i  the  evidence  in  this  case  was  not  very  satisfactory, 
k  it  was  sufficient  to  go  to  the  jury  to  prove  the  exe- 
<{  the  will  as  required  by  the  statute,  which  provides 
h  a  will  must  he  proven  "  on  the  oath  of  at  least  two 

witnesses  present  at  the  making  thereof,  who  state 
re  specially  required  to  bear  witness  thereto  by  the 
himself."  It  is  true,  the  testator  did  not  specify  by 
le  particular  persons  he  required  to  witness  his  will 
ssed  by  him,  but  the  evidence  of  these  witnesses  went 
t  that  he  was  sensible,  knew  what  he  was  doing, 
lat  several  persons  were  present„saw  them,  and  with- 
liug  any  of  them  but  one,  he  expressly  required  all 
to  be  witnesses — he  called  to  them,  they  were  pres- 
r  to  him,  heard  and  understood  his  request  and  took 
f  what  he  said.  There  were  more  than  two  persons 
as  witnesses  for  the  purpose.  The  evidence  tended 
the  purpose  and  capacity  of  the  testator  to  make  a 
i  that  he  did  so  in  the  presence  of  more  than  two 

witnesses  who  were  present,  and  were  specially 
1  by  the  testator  himself  to  bear  witness  thereto.  It 
icient  that  he  saw  the  witnesses  and  charged  them  to 
,ness  to  his  will,  and  Iheydid  so.and  it  is  not  a  good 
a  that  he  failed  to  designate  them  particularly  by 
That  he  required  them,  each,  all  of  them,  to  bear 
was  what  the  statute  required.  The  purpose  is  that 
Ltor  shall  require  two  witnesses  at  least  to  take  notice 
r  witness  that  he  makes  his  will.  He  must  require 
:ct  a  competent  person,  and  that  person  must  be  able  to 
lat  he  was  one  of  the  persons — the  witnesses — so 
I,  and  that  he  did  lake  notice  and  bear  witness.  The 
3  here  testified  that  they  were  called  upon  by  the 
;  that  they  did  take  notice  and  witnessed  his  will  as 
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expressed  by  him.    This  was  suflBcient.    Haden  v.  Bradshaw^ 
1  Winst.,  263 ;  SmUh  v.  Smith,  63  N.  C,  637. 

We  think  the  Court  gave  the  jury  so  much  of  the  special 
instructions  asked  for  as  the  caveator  was  entitled  to  hava 
The  other  exceptions  are  without  merit. 

Affirmed. 


THE  SOUTHERN  FLOUR  COMPANY  v.  McIVER  et  al. 

Assignment — Fraud — Injunction — Receiver. 

In  an  action  by  creditors  to  set  aside  an  alleged  fraudulent  assignment 
the  complaint  charged,  among  other  things,  that  the  assignees 
were  insolvent,  and  that  one  of  them  was  a  fraudulently  preferred 
creditor,  and  prayed  for  an  injunction  and  receiver ;  pending  the 
motion,  the  plaintiff  obtained  a  rule  on  the  preferred  creditor  and 
assignee  to  show  cause  why  he  should  not  repay  the  amount  of 
assets  he  had  applied  to  his  own  debts.  The  defendants  positireiy 
denied  the  alleged  fraud  and  the  insolvency  of  the  assignees,  and 
set  out  with  particularity  the  facts  in  relation  to  their  property ; 
and  the  preferred  assignee  produced  evidence  tending  to  shov  that 
the  money  applied  to  his  debt  had  been  in  good  faith  so  appropri- 
ated before  the  commencement  of  this  action.  The  Court  refused 
to  appoint  a  receiver,  or  to  direct  the  repayment  of  the  money, 
but  granted  an  injunction  pendente  lite,  and  directed  the  other 
assignee  to  take  charge  of  the  assets  :  Heldy  that  the  judgment 
should  be  affirmed. 

Civil  action,  from  Cumberland  Superior  Court,  heard 
upon  motion  before  Boykin,  J.,  at  Chambers,  on  20th  August, 
1891. 

This  is  a  creditors'  action.  The  complaint  alleges  that  the 
defendants,  A.  McIver  &  Son,  merchants,  became  insolvent, 
and  on  the  20th  of  May,  1891,  fraudulently  conveyed  their 
stock  of  goods  and  other  property  to  the  other  defendants, 
H.  L.  Cook  and  John  S.  McIver,  as  assignees,  ostensibly  for 
the  purpose  of  paying  the  debts  of  their  numerous  credi- 
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they  classifier]  the  latter,  preferring  some  of  them 
Ts,  and  especially  the  said  John  8.  as  to  a  large 
ich,  it  is  alleged,  was  without  consideration  and 
t.  It  alleges  further,  that  the  conveyance  so  made 
id  to  hinder,  delay  and  defraud  the  creditors  of 
;  that  the  said  Cook  and  John  S.  Mclver,  assignees, 
ent,  &c.  It  demands  judgment  that  a  receiver  be 
;  that  the  said  assignees  be  restrained  by  injunc- 
1  disbursing  any  of  the  assets  that  have  or  shall 
<  their  hands  pending  the  action ;  that  the  deed 
nent  be  declared  void  for  fraud,  and  that  the  pro- 
he  property  be  distributed  to  the  creditors  accord- 
lir  respective  rights,  &c. 

Pendants  admit  in  their  several  answers  the  insol- 
the  said  firm,  and  the  execution  of  the  deed,  but 
deny,  much  in  detail,  all  fraud,  fraudulent  pur- 
practices.  Tiiey  deny  that  the  said  assignees  are 
;  and  the  said  John  S.,  and  the  said  firm  especially, 
his  preferred  debt  is  fraudulent,  and  that  he  is 
and  he  specifies  much  of  his  property,  ifec ,  and  the 
Lion  of  this  debt,  Ac. 

urt  granted  an  injunction  pending  the  action,  but 
appoint  a  receiver.  It,  however,  directed  that  one 
1  assignees,  the  said  Cook,  be  charged  with  all  the 
,11  kinds  conveyed  to  the  said  assignees;  that  he 
)  assets  and  hold  the  same  subject  to  the  order  of 
,  and  that  he  make  report  of  assets  that  come  into 
of  the  said  assignees  and  into  his  hands,  and  of 
lents  made  by  them,  etc.  He  made  such  report, 
;h,  among  other  things,  it  appears  that  he  and  the 
S.  Mclver,  on  the  27th  of  May,  1891,  paid  to  the 
said  preferred  debt. 

poD  a  Judge,  in  vacation,  granted  a  rule  upon  the 
S.  Mclver  to  show  cause  why  he  should  not  refund 
1  Cook  the  said  sum  of  money  so  received  by  him. 


122  IN  THE  SUPREME  COURT. 

Flour  Co.  v.  McIver. 

The  Court  heard  the  motiou  in  that  respect  at  Chambers. 
It  found  the  facts  and  denied  the  motion,  making  record 
thereof  as  follows: 

"The  deed  of  assignment  was  made  on  May  20ih,  1891. 
The  summons  was  issued  May  28th,  1891,  and  on  lliat  day 
a  restraining  order  was  issued  by  Whitaker,  J.,  and  served 
on  defendant  H.  L.  Cook  on  May  29th,  1S91,  and  served  on 
defendant  John  S.  McIver  on  May  30th,  1891. 

On  Afay  27th  and  28th,  1891,  the  defendant  John  S.  Nfclver 
received  of  H.  L.  Cook  and  John  S.  McIver,  assignees,  tbe 
sum  of  $1,003.31,  and,  upon  a  motion,  to  show  cause  why 
he,  the  said  John  S.  McIver,  should  not  refund  the  said  sum 
to  H.  L.  Cook,  who  has  charge  of  the  fund  under  order  of 
the  Court,  the  defendant  comes  in  and  filed  the  following 
answer,  to-wit : 

'  John  S.  McIver,  in  answer  to  the  order  to  show  cause,  sajs 
that  the  amount  of  §103.31  was  actually  applied  by  said 
John  S.  McIver  and  H,  L.  Cook,  assignees  of  A.  McIver  & 
Son,  under  the  deed  of  assignment  under  which  they  were 
acting,  to  the  preferred  debt  of  $1,000,  before  the  service  of 
the  summons  or  restraining  order  herein,  and  before  they 
]iad  any  notice  of  the  same,  or  of  an  intention  to  bring  suit; 
that  said  money  was  lionesily  and  bona  jiihly  applied  to  said 
preferred  debt  in  good  faith,  according  to  the  direction  and 
terms  of  said  deed  of  assignment,  and  at  the  time  beforesaid 
suit  or  service  of  summons  or  restraining  order,  the  said 
money  had  been  paid  to  said  John  S.  McIver  on  his  said 
debt;  that  he  had  no  funds  in  his  hands,  as  assignee,  at  the 
time  of  service  of  summons  and  restraining  order,  except 
what  is  accounted  for  in  the  report  of  II.  L.  Cook,  assignee, 
and  he  has  none  now  in  his  hands  as  assignee,  nor  since  his 
removal.  Affiant  prays 'the  Court  to  grant  an  order  dismiss- 
ing the  motion,  and  for  such  other  and  furtlier  relief  as  he 
may  be  entitled  to.'" 
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he  heariDg,  the  Court  denied  the  motion  (o  require 
■Iflver  to  refund  the  money  to  II.  L.  Cook,  and  the 
appealed  from  the  judgment  rendend. 

A.  Jones  and  /.  ir.  Hingdule,  for  plftintiff. 

T.  H.  Sulfon  and  W.  E.  Mxirckisyn,  for  defendant. 

MON,  C.  J — after  staling  the  case:  If  it  be  granted 
Zkiurt  had  authority,  upon  motion  in  the  course  of 
1,  to  grant  relief  in  cases  sufficiently  proven,  such 
ivoked  by  the  motion  now  under  review,  we  think 
;  properly  denied  the  motion  here, 
from  the  payment  of  the  preferred  debt  of  Jolin  S. 
\n%  of  the  assignees,  shortly  before  this  action  began, 
evidence  to  support  the  moti.in  was  the  sworn  com- 
ed  as  an  affidavit.     The  allegation  of  fraud  as  to 

was  very  general ;  t!ie  principal  fuels  stated  as  evi- 
it  were,  that  he  was  insolvent  and  son  of  one  and 
icr  of  the  other  member  of  ibe  firm  which  made  the 
issignment.  But  he  and  hia  co-defendants  of  the 
lively  deny  the  alleged  fraud  and  aver  the  perfect 
)f  the  debt,  slating  the  consideration  thereof,  and 
bstantial  part  of  it  was  mone}  advanced  tu  the  firm 
in  the  prosecution  of  its  business.  lie  also  denies 
ras  or  is  insolvent ;  he  avers  his  solvency,  and  states 
;h  in  detail  as  to  his  property,  going  to  show  that 
ent.  He  further  swears  that  the  payment  of  the 
made  before  this  action  began,  in  good  faith,  and 
ad  no  notice  of  the  action  or  a  purpose  to  bring  it; 
I  payment  was  made  fairly  and  with  no  fraudulent 
lest  intent.  All  the  defendan(s  positively  deny  all 
i  fraudulent  intent,  and  give  in  evidence  facts  and 
iDces  tending  more  or  less  to  sustain  their  denial  as 
lere  is  some  evidence  of  bad   faith  and  fraudulent 

but  all  this  is  strenuously  denied  by  the  defendants. 
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and  they  give  evidence  of  facts  end  circumstances  tliattend 
strongly  to  show  good  faith  and  a  purpose  on  the  part  of 
John  S.  Mclver  to  avail  himself  of  an  advantage  tbat  he 
might  not  dishonestly  take.  The  evidence  preponderates,  »s 
we  see  it,  in  favor  of  the  appellee. 

The  plaintiffs  are  not  entitled  to  the  relief  demanded  by 
the  motion,  unless  it  appears  with  reasonahle  certainty  that 
the  transaction  and  acts  complained  of  are  fraudulent  and 
that  they  will  suffer  injustice  and  lose  if  relief  shall  not  be 
granted  pending  the  action  until  the  hearing  upon  the  mer- 
its. The  evidence  of  the  plaintiffs,  for  the  present  purpose, 
in  view  of  that  of  the  defendants,  is  not  satisfactory  or  saffi- 
cient  to  entitle  them  to  have  their  motion  allowed.  It 
appears  strongly  that  John  S.  Mclver  is  not  insolvent,  and 
they  will  have  their  remedy  against  him  when  the  case  sball 
be  disposed  of  on  the  whole  merits.  If  it  turns  out  that  be 
and  others  have  perpetrated  the  alleged  fraud,  as  he  may 
have  done,  he  will  he  amenable  in  this  action. 

Affirmed. 


D.  D.  BROWN  and  wife  v.  JOSAS  H.  BROWN. 

Landlord  and  Tenant — Crop — Liens — Advancements. 

1.  The  "  adv&ncemeutB  "  Tor  which  &  lien  is  creat«d  in  favor  of  a  land- 

lord bj  g  1754,  The  Code,  embracee  SDything  of  'alue  supplied  by 
the  landlord  to  the  tenant,  or  cropper,  in  good  faith,  directi; 
indirectly,  for  the  purpose  of  making  and  saving  the  crop. 

2.  When  such  sdvaDCementB  of  auch  tbingB  as  in  their  nature  are  appro- 

priate and  neceseary  to  the  cultivation  of  the  crop,  e.  g.,  farming 
implemenlB  and  work  animals,  they  will  be  presumed  to  create 
the  lien  ;  but  where  they  areof  artlclesnot  in  themselves  Kappr»- 
priale  and  neceHsary— e.  g.,  dry  goods  and  groceries— wbetbM 
they  will  constitute  a  lien  depends  upon  the  purpose  for  whicb 
they  were  furnished,  and  it  must  affirmatively  appear  that  Xbej 
were  made  in  aid  of  the  crop. 

3.  Where  the  landlord  tumished  board  to  the  tenant  and  hie  familj  while 

the  crop  was  being  cultivated,  it  was  the  duty  of  the  Judge  V> 
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^  the  jiit7,  that  if  the  landlord  supplied  the  teoant  and  hin 
ly  with  board,  to  the  end  that  he  might  make  and  save  the 
nothing  to  the  contrary  appearing,  the  reamnable  value  of 
board  would  constitute  an  advancement  within  the  meaning 

tcTiox,  in  which  there  was  a  claim  and  delivery, 
■re  Boykin,  J.,  at  the  August  Term,  1891,  of  Duplin 
Court. 

admitted  that  defendant  cultivated  for  agrieul- 
poses,  lands  of  plainlifls  in  the  year  1890,  under  and 
I  of  the  following  contract,  viz :  "That  plaintilTs 
rnish  land  and  team,  and  defendant  perform  the 
i  divide  the  crops  raised  equally  between  them." 
rther  admitted  that  the  property  in  controversy  was 
I's  part  of  crop  raised  during  1890.  The  plaintiffs 
lat  defendant  was  indebted  to  them  for  advance- 
id  for  breach  of  contract  in  that  the  defendant  neg- 
1  failed  to  cultivate  the  lands  in  a  proper,  husband- 
manner.  Plaintiffs'  evidence  tended  to  show  that 
act  of  renting  was  entered  into  on  the  23rd  day  of 
r,  1889,  for  the  year  1891). 

lintiffs'  right  to  recover  depended  on  whether  the 
t  was  indebted  to  them  for  advancements  made  dur- 
^ear  1890.  Plaintiff'  testified  that  defendant  was 
to  him  iu  the  sum  of  $01.22;  $40.40  of  this  amount 
i  value  of  defendant's  board  from  4th  of  January, 
16th  day  of  June,  1890,  and  for  defendant's  wife 
time  of  bis  marriage,  the  4th  day  of  May,  1890, 
ith  day  of  June,  1890;  that  the  hoard  of  each  was 
per  month,  and  that  no  part  of  the  board  bad  been 

ant's  evidence  tended  to  show  an  indebtedness 
16  plaintiflf  for  the  year  1890  of  §78.85.  Defendant 
hat  he  went  to  plaintiff's  the  same  day,  or  a  day  or 
,  contract  was  made,  and  asked  plaintiff'  if  he,  plain- 
i  allow  bim  to  furnish  twenty  pounds  of  meat  and 
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one  bushel  of  corn  per  month  for  his  board  and  live  from 
plaintiff *3  table,  to  which  plaintiff  said  "Yes";  defendant 
further  testified  that  this  board-bill  had  been  paid,  and  that 
there  was  no  bargain  with  plaintiff  as  to  board  of  wife  of 
defendant. 

His  Honor  charged  the  jury  that  the  board  of  defendant 
and  of  his  wife  would  not  be  an  advancement,  unless  there 
should  be  an  express  contract  proven  to  that  effect,  or  unless 
it  could  be  ascertained  that  the  plaintiffs  and  defendant 
intended  that  it  should  constitute  an  advancement  and  be  a 
lien  on  the  crop;  that  if  there  was  no  such  intention  of  the 
parties  at  the  time,  then  it  would  be  a  simple  contract  debt, 
and  the  plaintiffs  would  have  no  lien  on  the  crop  raised  for 
this  item  of  account,  but  it  was  for  them  to  say,  from  all  the 
evidence,  whether  or  not  it  was  an  advancement,  or  whether 
plaintiffs  and  defendant  intended  it  to  be  an  advancement; 
if  so,  plaintiffs  were  entitled  to  recover. 

Verdict  and  judgment  for  defendant,  and  the  plaintiffs 
excepted  and  appealed. 


Mr.  W.  R.  Allen y  for  plaintiffs. 

Messrs,  H.  S.  St^'cms  and  H.  R.  Kornegay,  for  defendant. 

Merrimon,  C.  J.:  The  statute  {The  Code,  1754)  prescribes, 
that  "When  lands  shall  be  rented  or  leased  by  agreement, 
written  or  oral,  for  agricultural  purposes,  or  shall  be  culti- 
vated by  a  cropper,  unless  otherwise  agreed  between  the  par- 
ties to  the  lease  or  agreement,  any  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be  vested  in  posses- 
sion of  the  lessor  or  his  assigns,  at  all  times,  until  the  rent 
for  said  lands  shall  be  paid,  and  until  all  the  stipulations 
contained  in  the  lease  or  agreement  shall  be  performed,  or 
damages  in  lieu  thereof  shall  be  paid  to  the  lessor  or  his 
assigns,  and  until  said  party  or  his  assigns  shall  be  paid  for 
all  advancements  made  and  expenses  incurred  in  making 
and  saving  said  crops." 
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[reement  for  the  purposes  thus  prescribed  having 
ie,  this  statutory  provision  atouce  gives  and  secures 
jpon  the  crops  in  favor  of  the  laodlord  without  any 
m  for  that  purpose  between  the  parties.  The  lien 
incident  to  the  agreement,  and  it  attaches  not  only 
the  rents  but  as  well  to  secure  "all  advancements 
id  expenses  incurred  in  making  and  saving  said 
The  intention  of  the  parties  to  create  the  Hen  is 
ay  the  agreement,  unless  otherwise  agreed  between 
L  leading  purpose  of  the  statute  is  to  Sfcure  the 
as  to  the  rents  and  advancements  made  by  him  in 
ind  saving  the  crops  '  To  that  end  the  lien  is  given, 
expressly  provided  that  it  "shall  be  preferred  to  all 

IS." 

vancement,  in  tlic  sense  of  the  statute,  i.s  anything 
pertinent  for  the  purpose  to  be  used  directly  or 
f  in  making  and  saving  the  crops,  supplied  in  good 
he  lessee  by  the  landlord.  Many  things  nre,  in  their 
id  adaptation,  per  se  pertinent  for  such  purpose,  and 
Lively  constitute  advancements  whenever  so  sup- 
'hus,  subsistence  for  the  tenant  and  his  employees 
:  animals,  appropriate  farming  implements  and  the 
advancemeats  when  so  supplied.  These  and  other 
5s  are  directly  appropriate  for  such  purpose,  and 
>plied  to  that  end  make  advancements.  They  are 
1  to  be  such.  There  are  other  things  not  directly 
iriate — such  as  shoes,  tobacco,  dry-goods,  groceries 
ike,  which  the  landlord  may  supply  to  the  lessee  to 
aborers.  When  such  supplies  are  made,  whether 
ce  advancements  or  not,  depends  on  whether  they 
■plied  for  the  purpose  specified.  It  must  appear 
vely  that  they  were.  That  the  lessee  diverts  such 
am  the  purpose  contemplated  cannot  change  their 
id  the  purpose  of  them,  Womhk  v.  Leach,  83  N.  C, 
Uer  V.  Quick,  90  N.  C,  276. 
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If  here  the  plaintiff  had  supplied  the  defe 
tenant,  with  meal,  meat,  sugar  and  coffee  in  rea 
tities,  or  appropriate  farming  tools  to  make  and 
such  things,  in  the  nature  of  the  matter,  wou 
directly  appropriate  for  the  purpose,  and  the 
would  have  been  that  ihey  were  advancemer 
plaintiff  supplied  subsistence  from  his  own  ta 
fendant  for  such  purpose,  could  make  no  substi 
difference,  because  he  supplied  that  which  was 
and  that  of  the  whole  matter,  essential  to  maki 
crops,  and  the  relations  of  the  parties  raised 
lion  that  such  supplies  were  advancements. 

The  plaintiff,  as  he  alleges,  supplied  the  dei 
own  house  with  subsistence  to  the  end  that  hi 
his  crops.  That  the  defendant's  wife  shared  i 
ence  so  supplied  cannot  aJter  the  case.  It  w; 
feed  and  care  for  her.  To  feed  his  family  prof 
den  incident  to  making  and  saving  the  crop; 
should,  therefore,  have  instructed,  the  jury,  sul 
submitting  the  view  of  the  case  insisted  upon 
tiff,  that  if  the  latter  supplied  the  defendant  i 
the  end  lie  might  make  and  save  his  crops, 
entitled  to  recover  the  reasonable  value  of  the  I 
same  would  (nothing  to  the  contrary  appeari 
an  advancement,  and,  therefore,  a  lien  upon  th 
plaintiff  was  not  required,  as  the  Court  said  he 
an  express  contract  that  the  board  of  defendan 
should  be  an  advancement,  because  if  the  p] 
the  lands  to  the  defendant  (and  that  he  did  we 
verted),  and  supplied  him  with  board  to  the  c 
make  and  save  his  crops,  at  once  such  supplie 
the  statute,  became  the  advancements,  in  the  abf 
ment  to  the  contrary,  and  a  lien  upon  the  cro 
therefore,  error,  and  the  plaintiff  is  entitled  to  . 
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AMANDA  EVERITT  v.  C.  C.  WALKER  et  nh 

of  Action — Parent  and  Child — Contrad — Heading, 

laint  alleged  that  plaintiff  had.  At  the  dying  request  of  her  Bis- 
taken  charge  of  and  supported,  by  ber  own  unaided  labors,  an 
int  child  of  the  sister  :  that  the  father  of  the  child  at  that  time 
I,  and  since  has  remained,  insane,  and  ha«  been  continuously 
inmate  of  the  State  Asylum  ;  that  he  was  possessed  of  an  estate 
ut  the  value  of  ifS.OOO,  now  under  the  control  of  his  guardian, 
I  prayed  judgment  for  compenaation  for  the  support  of  the  in- 
t :  Held,  upon  demurrer,  that  the  complaint  did  not  state  facts 
icient  to  constitute  a  cause  of  action,  for  that  it  did  not  allege  any 
tract,  express  or  implied,  with  the  father,  and  that  it  appeared 
support  of  the  infant  was  voluntarily  assumed  by  plaintiff. 

was  a  CIVIL  action,  tried  at  Fall  Term,  1891,  of  New 
CR  Superior  Court,  before  Boykin,  J. 
allowing  13  a  copy  of  the  pleadings : 
at  Mary  C.  Walker  is  the  child  of  C.  C.  Walker  and 
Walker,  his  wife,  and  that  said  child  was  born  July 
79. 

at  C.  C.  Walker,  the  father,  became  insane  in  the 
■  of  1880,  since  which  time  he  has  been  continuously 
and  an  inmate  of  the  Insane  Asylum  at  Raleigh,  and 
ry  C.  Walker,  the  mother,  died  in  October,  1880. 
i&t  the  plaintiff  is  the  sister  of  the  child's  mother, 
t  the  mother,  on  her  death-bed,  requested  the  plain- 
tre  for  and  support  said  child  ;  that  the  plaintiff  told 
would,  and  that  she  has  supported  her  of  her  own 
nee  the  mother's  death  in  1880,  the  child  being  of 
ler  years  to  assist  in  her  own  support. 
lat  the  plaintiff  tried  to  obtain  aid  from  others  of  the 
■elatives,  but  failed  in  her  efforts,  and  that  the  child 
Eive  died  or  become  a  charge  upon  the  county,  had 
plaintiff  supported  her. 

lat  the  plaintiff  is  dependent  upon  hei  own  labor  for 
port. 
i09  — 9 
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6.  That  8100  per  year  for  the  first  six  years,  and  $200  per 
year  for  the  remainder  of  the  time  is  a  fair  compensatioDfar 
the  expense  of  said  child's  maioteiiaiice,  which,  up  to  the 
institution  of  this  action,  will  thus  amount  to  $1,266,  and  for 
this  amount  the  plaintiff  claims  that  the  defendant  is  josllj 
indebted  to  her. 

7.  That  the  Wilmington  Savings  and  Trust  Company  bas 
been  appointed  by  the  tilerk  of  the  Superior  Court  of  Neir 
Hanover  County,  guardian  of  C.  C.  AValker,  that  sftid  com- 
pany has  qualified,  and  is  now  acting  as  such  guardian. 

8.  That  the  said  company  has  in  its  hands  the  Bum  of 
$1,900,  more  or  less,  personal  property  of  C.  C.  Walker,  and 
that  there  is  a  large  undivided  portion  of  the  estate  of  Johc 
Walker,  deceased,  of  which  estate  C.  C.  Walker  is  an  heir 
and  devisee,  and  that  his  portion  of  said  undivided  estate 
will  be  $4,000,  more  or  less. 

Wherefore,  the  plaintiff  prays  the  judgment  of  the  Court 
for  the  sum  of  $1,206,  the  coats  of  this  action,  and  for  such 
other  and  further  relief  as  the  Court  shall  think  her  enti- 
tled to. 

The  defendants  demur  to  the  complaint,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  this — 

1.  That  it  appears  on  the  face  of  the  complaint  that  there 
was  no  contract,  either  expressed  or  implied,  upon  the  part 
of  the  defendants,  or  either  of  them,  that  the  plaintiff  should 
take  upon  herself  the  support  of  said  child,  or  that  they,  or 
either  of  them,  would  pay  for  the  support  of  said  child. 

2.  That  it  appears  upon  the  face  of  the  complaint  that  the 
plaintiff  took  upon  herself  the  care  and  support  of  the  said 
child  out  of  pure  benevolence,  and  solely  at  the  request  of  its 
mother,  and  in  fulfillment  of  a  promise  made  to  her  by  the 
plaintiff. 

The  Court  overruled  the  demurrer,  with  leave  to  the 
defendants  to  answer,  and  they,  having  excepted,  appealed 
to  this  Court. 
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i.  JUanning,  for  plaintiff. 

?.  S.  Martin  and  Junius  DavU,  for  defendants. 

ON,  C.  J. :  We  think  the  Court  should  have  sus- 
demurrer,  upon  the  general  ground  that  the  com- 
i  to  state  facts  sufficient  to  constitute  a  cause  of 
is  not  alleged  that  the  defendant  Walker  employed 
ff  to  do  the  service  for  his  child  for  which  she 
npeusation,  or  that  he  promised  expressly,  or  by 
Q,  to  pay  her  for  the  same;  nor  are  facts  alleged 
h  the  law  implies  his  liability  and  obligation  to 
)r.  It  is  not  alleged  that  the  father  abandoned  or 
his  child ;  that  he  would  not,  or  could  not,  protect 
le  for  and  support  her;  or  that  he  knew  of,  recog- 
roved  of  and  accepted  the  services  of  the  plaintiff; 
3  so  in  default,  or  promised  to  pay  for  the  plantiff's 
left  to  mere  inference  and  remote  implication. 
anted  that  a  father  is  legally  bound  to  provide  for, 
i  support  his  child,  it  must  be  alleged,  in  a  case 
lat  he  failed  to  do  so,  or  that  be  promised  expressly, 
implication,  to  pay  for  the  services  for  which  com- 
is  demanded.  The  facts  stated  iu  the  fourth  para- 
he  complaint  are  too  indefinite,  indirect  and  iiicon- 
conslitute  or  be  treated  as  a  substitute  for  a  mate- 
f  the  allegation  of  a  cause  of  action.  Moreover,  it 
om  the  complaint,  that  at  the  time  the  services 
ired,  the  father  was  insane  and  an  inmate  of  the 
lura,  and,  at  least,  prima  facie  incapable  of  prom- 
y  the  plaintiff  for  her  services. 
it  appears  from  the  complaint,  that  the  plaintiff 
,nd  supported  the  child  of  her  sister  at  the  latter's 
ade  shortly  before  she  died,  as  a  work  of  benevo- 
jharity,  for  which  she  made  no  charge  and  expected 
ary  compensation.  She  promised  her  sister  not 
oare  for,  but  to  care  for  and  support  her  child ;  she 


132 


IN  THE  SUPREME  COURT. 


Humphrey  v.  Chitrch. 


said  nothing  of  compensation  at  the  time  she  made  the 
promise,  or  at  any  time  afterwards,  until  she  brought  this 
action,  so  far  as  appears.  She  does  not  allege  or  intimate 
that  she  charged  the  father  for  her  services,  or  that  she 
expected  compensation  from  him.  It  seems  that,  at  first, 
the  father  was  poor  and  insane ;  that  afterwards,  in  some 
way,  he  came  to  have  property,  and  the  plaintiff  then,  and 
not  until  then,  determined  to  ask  for  the  compensation  she 
seeks  to  recover  by  this  action.  This  she  cannot  do.  She 
could  not  support  the  child  from  motives  of  charity  and 
love  for  her  departed  sister  without  any  intention  of  charging 
the  father  for  the  same,  and  afterwards,  when  he  came  to  be 
the  owner  of  property,  compel  him  to  pay  her  for  her  good 
work  of  love  and  charity.  She  had,  in  such  case,  no  valid 
claim  at  law  or  in  equity.  University  v.  McNair,  2  Ired.Eq., 
605 ;  Hedrick  v.  Wagoner,  8  Jones,  360 ;  Miller  v.  Lash,  85 
N.  C,  54;   Young  v.  Herman,  97  N.  C,  280. 

There  is  error.  The  order  overruling  the  demurrer  must 
be  reversed,  and  the  case  disposed  of  according  to  law.  To 
that  end  let  this  opinion  be  certified  to  the  Superior  Court 
It  is  so  ordered. 

Error. 

Avery,  J.,  dissented. 


H.  W.  HUMPHREY  et  al.  v.  BOARD  OF  TRUSTEES  OF  FRONT 
STREET  METHODIST  EPISCOPAL  CHURCH,  SOUTH. 

Cemeteries — Police    Regulation — Municipal    Corporations  and 

Ordinances. 

1.  The  right  acquired  by  any  person,  under  a  deed  or  contract,  to  buiy 
dead  bodies  in  any  particular  spot,  or  to  erect  and  maintain  vaults 
for  that  purpose,  whether  construed  as  an  easement  or  license,  is 
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ct  to  the  police  power  of  the  govemiDeDt,  in 

h,  not  onlf  future  intermente  may  be  prohibited,  but  the 

ins  of  persons  theretofore  buried  may  be  removed, 

^er  of  police  regulation  ma;  be  delegated  by  the  Legislature  to 

cipal  corporaliona,  end  enforced  by  appropriate  ordinances. 

ACTIOS,  tried  at  Spring  Term,  1890,  of  New  Hano- 

rior  Court,  before  Graves,  J.,  for  damages  for  removal 

9  from  a  burial  vault. 

lintiff  proposed  these  issues — 

ancestors  of  plaintiffs  purchase  from  the  defendant 

)n  the  vault  described  in  the  pleadings? 

the  defendant  corporation  convey  by  deed  to  the 

of  plaintiffs  the  property  described  in  the  pleadings? 

r  long  have  the  plaintiffs,  and  those  under  whom 

tiffs  claim,  been  in  the  possession  of  said  vault  and 

OD  which  it  was  built,  and  used  the'same  as  a  place 

ent? 

such  use  given  to  the  plaintiffs  an  easement  in  the 

defendant  corporation  over  which  said  vault  was 

ed? 

the  defendant  corporation,  by  its  agents,  enter  upon 

down  said  vault,  against  the  will  of  the  plaintiffs, 

3ut  a  license  from  the  plaintiffs? 

;fendant,  before  the  issues  were  settled,  admitted 

tlaintiffs  were  the  heirs  at  law  of  Bryan  L.  Koonce ; 

idant  was  a  corporation,  and  that  by   iis  proper 

had  executed  a  paper-writing  which  had  been  duly 

:  in  1854,  whereby  it  acknowledged  the  receipt  of 

red  dollars  from  Bryan  L.  Koonce  and  his  heirs,  in 

icnt  for  one  vault  constructed  in  the  burying-ground 

16  brick  church  on  the  corner  of  Front  and  Walnut 

the  town  of  Wilmington,  and  numbered  21,  "the 

m  L.  Koonce,  his  heirs,  administrators  and  assigns 

j11  and  exclusive  right  to  inter  in  said  vault  as  long 

lid  be  used  for  the  purpose  of  interment,  and  have 
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free  and  perpetual  privilege  of  entering  upon  the  churdi 
land  for  that  purpose." 

The  Court,  being  of  opiaion  that  an  easement  was  gaoled 
"to  Bryan  L.  Koonce,  which  descended  to  plaintififs,  his 
admitted  heirs,  and  that  there  waa  no  necessity  for  the  first, 
second,  third  and  fourth  issues  proposed  by  the  plaintiffs, 
settled  these  issues — 

1.  Did  the  defendant  corporatiou  by  its  agents  or  servaols 
wrongfully  tear  down  and  destroy  said 'vault? 

2.  What  amount  of  damages  have  plaintiffs  sustained 
thereby  ? 

And  plaintiGTs  excepted. 

The  plaintiff  offered  in  evidence  the  will  of  Bryau  L, 
Koonce  and  deed  of  the  corporation,  which  defendant  ad- 
mitted. 

There  was  evidence  offered  by  plaintiffs  tending  to  show 
that  the  corporation  desired  to  erect  a  cliurch  building  at 
some  other  point  in  the  city  of  Wilmington,  and  to  change 
the  burying-ground,and  with  that  purpose  agents  of  defead- 
ants  were  requested  to  treat  with  plaintiffs  for  the  cession  of 
their  rights  of  property  in  said  vault ;  that  Bryan  L.  Koonce 
was  buried  in  that  vault;  tliat  the  other  vaults  had  bten 
removed  and  the  remains  interred  in  them  removed  by  the 
defendant  or  friends  of  the  deceased;  that  the  remains  of 
Bryan  L.  Koonce  were  removed  without  the  consent  of  plain- 
tiffs, and  against  tlieir  will,  and  that  the  vault  had  been  torn 
down  without  tlieir  consent.  Tlie  defendant  admitted  that 
the  vault  had  been  0[)ened  and  the  remains  of  the  deceased 
Bryan  L.  Koonce  had  been  removed,  but  offered  evidence 
tending  to  sliow  that  the  vault  had  been  opened  and  the 
remains  removed  with  the  consent  of  plaintiffs. 

The  defendants  offered  in  evidence  the  Act  of  Geneial 
Assembly  in  relation  to  the  town  of  Wilmington,  1854-'o5 
(charter),  and  the  ordimuices  of  the  city  of  Wilmington  {14), 
June  11, 1858,  and  April,  1S61,  prohibiting  interments  within 
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bounds,  and  there  was  testimony  to  show  that  tlie 
ts  inside  the  boundary  named  in  the  ordinances  in 
iterments  were  prohibited. 

laiutiffs  asked  the  Court  to  instruct  the  jury  "that 
aintiffs  removed  said  remains  from  the  said  vault 
ariiy,  the  plaintiffs  are  entitled  to  recover." 
vas  refused,  and  plaintiffs  excepted, 
laintiffs  asked  the  Court  to  further  instruct  the  jury, 
he  plaintiffs  removed  said  remains  from  said  vault, 
sd  by  the  promises  or  threats  of  the  defendants  in 
such  said  removal,  the   plaintiffs   are   entitled  to 
and  this  was  refused,  and  the  plaintiffs  excepted. 
ourt  instructed  the  jury; 

deed  or  paper-writing  made  by  the  defendants  to 
J.  Koonce  and  his  heirs  is  sufficient  in  form,  and 
>y  grant  an  easement  to  use  the  land  described,  a 
:  burial,  which  descended  to  his  heirs  the  plaintiffs. 
>ement  became  an  inherent  right  which  the  defend- 
bound  to  recognize.  But,  although  the  grant  was 
iited  contract,  the  right  of  the  public  is  superior  to 
t  of  any  private  person,  and  where  there  arises  a 
ecessity  for  it  on  account  of  public  convenience,  or 
;t  public  health,  the  law  allows  private  rights  to  be 
i  to  such  restrictions  as  are  for  the  common  good,  so 
,he  acts  read,  purporting  to  be  acta  of  the  General 
y,  were  really  passed  and  became  law,  they  conferred 
1  the  proper  authorities  of  the  city  of  Wilmington 
■rdinances  to  regulate  the  burial  of  the  dead  in  the 
I  if  you  find  that  the  ordinances  offered  in  evidence 
in  adopted  by  the  proper  authority,  and  if  you  find 
vault  described  in  this  action  was  in  the  boundaries 
1  burials  were  prohibited,  then  the  plaintiffs  had  no 
use  the  vault  as  a  place  of  .further  burial,  but  they 
e  the  right  to  continue  to  enjoy  the  easement  so  far 
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as  to  have  the  bodies  which  had  been  deposited  there  to 
remain  unmolested. 

The  plaintiffs,  then,  are  entitled  to  recover  if  the  defend- 
ant broke  down  the  vault  or  removed  the  remains  of  Bryan 
L.  Koonce  by  its  agents  or  officers  wrongfully,  and  if  tlie 
defendants  removed  the  remains  or  broke  down  the  vsalt 
and  removed  it  without  the  consent  of  the  plaintiffs,  auth 
removal  of  the  remains  or  breaking  down  or  removing  the 
vault  was  wrongful,  and  the  plaintiffs  would  be  entitled  to 
recover.  If  the  remains  of  Bryan  L.  Koonce  were  removed 
with  consent  of  plaintiffs,  then  such  removing  the  remaios 
was  not  wrongful,  and  plaintififs  could  not  recover  for  that, 
or  if  the  vault  was  opened  by  plaintiffo"  consent,  such  act 
was  not  wrongful  as  to  defendant,  and  plaintiffs  could  not 
recover  for  that.  If  defendant  wrongfully  removed  remaica 
iu  vault,  your  answer  to  first  issue  should  be  Yes,  but  if  the 
vault  or  remains  were  removed  with  plaintiffs'  consent,  your 
answer  should  be  No.  If  you  answer  first  issue  No,  it  is  not 
necessary  to  pass  on  the  question  of  owner." 

The  jury  responded  to  the  first  issue,  "No;  "  and  tothese^ 
ond,  "  None."  There  was  a  motion  for  a  new  trial,  which 
was  overruled,  and  the  plaintiffs  appealed  to  the  Supreme 
Court  from  the  rulings  and  judgment,  and  assigned  as  error— 

1.  The  verdict  is  against  the  weight  of  the  evidence,  and 
is  contrary  to  tlie  justice  and  equity  of  the  cause. 

2  The  legal  effect  and  consequence  of  the  verdict  of  llie 
iury  would  be  to  deprive  the  plaintiffs  of  a  vested  right 
created  by  deed,  which  can  only  be  done  by  a  deed  from 
them,  or  by  a  release  in  writing,  and  this  being  a  grant  by 
a  corporiition  of  a  freehold  interest  in  the  nature  of  an 
easement,  and  being  made  by  deed,  cannot  be  revoked,  not 
extinguished,  nor  conveyed  in  any  other  way  than  by  a  deed, 
or  by  a  voluntary  abandonment  for  such  a  length  of  time  as 
would  raise  the  presumption  of  a  grant. 
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grant  of  an  easement  for  an  indefinite  period 
in  law  to  the  grant  of  a  freehold  interest,  and  a 
ecessary  for  creating  or  conferring  an  easement  if 
Bt  is  freehold,  and  such  interest  cannot  be  con- 
any  way  but  by  a  deed,  nor  extinguished  in  any 
>y  non-user  for  such  a  length  of  time  as  would  raise 
nption  of  a  grant. 

isel  for  plaintiffs. 

S.  a  Weill  and  E.  S.  Martin,  for  defendant. 

J. — after  stating  the  case,  proceeded  :  There  is  no 
id  for  the  exception  to  the  issues.  It  is  settled  by 
lecisions  of  this  Court  that,  while  tlie  issues  must 
1  the  pleadings,  tlie  trial  Judge  may,  in  his  discre- 
lit  either  one  or  many,  subject  only  ti  the  restric- 
mthcient  facts  shuU  be  found  to  enable  the  Court 
i  to  judgment,  and  that  neither  party  shall  be 
3  opportunity  to  present  any  view  of  the  law  arising 
evidence  through  the  medium  of  pertinentinstruc- 
zAdoo  V.  Railroad,  105  N.  C,  140 ;  Denmark  v.  Rail- 
N.  C,  187;  Leach  v.  Linde,  108  N.  C,  547. 
lues  submitted  were  in  compliance  with  these 
nts,  especially  after  the  admissions  made  by  the 
.  The  fewer  the  issues,  if  sufficient  to  develop 
he  better,  as  a  jury  may  be  confused  by  a  multi- 
issues. 

)  prayers  for  instructions  were,  properly,  not  given, 
jre  not  applicable  to  any  evidence  sent  up,  nor  to 
either  those  asked  by  plaintiffs  or  those  subrait- 
the  Court  was  not  called  upon  to  charge  as  to 
)roposition3  of  law.  While  there  was  conflicting 
whether  the  remains  of  Bryan  L.  Koonce  were 
vith  the  consent  of  the  plaintiffs,  there  appears  no 
iiat  the  plaintiffs  removed  them  involuntarily  or 
y  threats  or  promises.    It  seems,  from  the^evidence, 
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that  the  remains  were  removed  by  the  defendant,  and  the 
finding  of  the  jury,  construed  in  connection  with  the  cha^*, 
was,  that  such  removftl  and  the  incidental  damage  to  tbe 
vault  were,  with  the  consent  of  the  plaintiffs,  for  the  Court 
told  the  jury, "  if  the  vault  or  remains  were  removed  with 
plaintifTs'  consent,  to  answer  the  first  issue,  No;  but  if 
defendant  wrongfully  removed  the  remains,  to  respond  Yes 
to  such  issue."    Tlie  jury  responded  to  the  issue  "No," 

Whether  plaintiff  had  an  easement,  or  a  mere  license  (as 
was  held  in  Kincaid's  Appeal,  66  Pa.,  411),  it  is  subject  totbe 
police  power  of  the  State,  which,  by  Act  of  Assembly,  has 
authorized  the  ordinance  of  the  city  forbidding  interments 
at  that  spot.  This  is  an  inherent  power  in  the  State,  and  is 
very  generally  exercised  with  the  growth  of  towus,  by  for- 
bidding further  interments  within  city  limits  after  a  given 
date;  otherwise,  a  burial-ground,  which,  in  the  infancy  of  a 
town,  may  be  outside  the  limits,  might  continue  a  place  of 
interment,  to  the  nuisance  of  the  city,  after  the  cemetery'  has 
become  the  central  point  of  population,  and  surrounded  on 
all  sides  by  dwellings  and  places  of  business.  Pres.  Chirch  v. 
New  Tori:,  5  Cowen,  538;  Woodlawn  v.  Everett,  118  Mass, 
354;  CU>i  Council  v.  Church.  5  Strob.  (S.  C),  306;  Goaia  v. 
New  YoT/r,  7  Cowen,  5S5,  CooJey  Const.  Lim.,  595;  and  the 
legislative  discretion  even  extends  to  the  power  to  authorize 
the  removal  of  bodies  already  interred.  5  Am.  Rep.,  377; 
Richards  v.  Church,  32  Barb.,  42;  Page  v.  Symonds,  63  N.  H. 
17;  3  Lawson  Rights  and  Rem.,  S  1343  ;  3  Am.  &  Eng.Enc, 
53,  and  numerous  cases  there  cited;  though  usually,  as  in 
this  case,  tlie  Legislature  restricts  the  authority  conferred  to 
the  prohibition  of  future  interments.  Besides,  the  convey- 
ance under  which  the  easement  is  claimed  only  grants  "tlw 
right  to  inter  in  said  vault  so  long  as  it  shall  be  used  for  the 
purpose  of  interment."  By  virtue  of  the  burning  of  the 
church  and  its  subsequent  removal  to  another  lot,  as  well  as 
by  the  city  ordinance  forbidding  interments  within  city 
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elotin  question  has  ceased  to  be  used  foriDterments, 
n  easemeut  was  granted  it  has  ceased,  certainly  as  to 
iterments,  by  its  own  terms.  There  is  no  question 
herefore,  whether  an  easement  could  be  surrendered 
^iehed  otherwise  than  by  deed.  The  gravamen, 
of  plaintifTs'  action  is  as  to  the  removal  of  the 
of  the  plaintiffs'  ancestor,  heretofore  interred.  As 
le  jury  has  found  that  such  removal  was  with  plain- 
lent.  They  have,  therefore,  no  ground  of  complaint 
espect. 

^he  first  error  assigned  as  ground  for  a  new  trial, 
B  verdict  was  against  the  weight  of  the  evidence," 
a  matter  with  the  Judge  below,  and  not  reviewable. 
■St  V.  Pettipher,  105  N.  C,  40;  High  v.  Bailey,  107 
;  Rednwnd  v.  Stepp,  100  N.  C,  212;  McKiiincm  v. 
,  104  N.  C,  354. 

No  error. 


MARY  O'CONNOR  v.  THOMAS  O'CONNOR. 

— Alimony — Husband  and  Wife — Pleading — Issues. 

itioQ  for  divorce  a  menaa  el  thoro,  on  the  ground  of  personal 
rnce,  by  the  husband,  rendering  the  life  and  condition  of  the 
intolerable  and  burdensome,  it  is  essential  that  the  plaintiff 
1  specifically  set  forth  in  her  complaint  the  circumstances 
■r  which  the  violence  was  committed,  what  Aer  conduct  was, 
especially  what  she  had  done  to  provoke  such  conduct  on  the 
of  her  husband.  A  general  allegation  that  such  conduct  was 
[bout  cause  or  provocation  on  her  part"  is  insufficient. 
eadings  raise  an  issue  on  tbe  conduct  o(  the  wife,  at  the  time 
le  alleged  violence,  the  defendant  has  a  right  to  have  that 
er  passed  on  by  tbe  jury. 

«  will  not  be  granted  forcrueland  barbarous  treatment  under 
Code,  §  1280  (3),  where  it  appears  the  acts  complained  of  were 
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committed  more  than  ten  years  before  the  commencenif  Dt  oF  tte 
action,  and  in  the  meanwhile  the  parties  had  continued  to  mide 
together. 
4.  Nor  will  a  divorce  be  granted  for  causes  ariaiag  within  six  mmilhs 
before  the  commencement  of  ihe  action. 

Action  for  divorce  a  m-enBa  et  ihoro,  tried  at  August  t^rm, 
1891,  of  Guilford  Superior  Court,  before  Winston,  J. 

Twelve  issues  were  submitted  to  tliejury,  being  those  ten- 
dered by  defendant  and  adopted  by  the  Court.  The  issues 
and  responses  were  as  follows: 

1.  Were  the  plaintitf  and  defendant  lawfully  married? 
Answer — Yes, 

2.  Have  plaintitf  and  defendant  resided  in  this  Statefor 
two  years  ne.'ct  preceding  this  action?     Answer — Yes. 

3.  Did  the  defendant  in  1878  violently  choke,  beat  and 
bruise  the  plaintitf  at  the  timesliewaspregnant.  Ansner— 
Yes. 

4.  Did  the  defendant  in  September,  1884,  strike  the  plain- 
tiff with  a  gun?     Answer — Yes. 

5.  Did  (he  defendant,  about  the  ISih  day  of  October,  18S9, 
violently  throw  the  plaintiff  against  the  door,  hurling  her 
head  ?     Answer — Yes. 

fl.  Did  the  defendant,  on  Thanksgiving  day,  1890,  drag 
plaintiff  out  of  her  cliair  and  attempt  to  throw  heroutofthe 
house?     Answer — Yes. 

7.  Did  the  defendant  call  plaintiff  vile  and  opprobrious 
names,  accusing  lier  of  a  want  of  chastity,  in  the  presence  of 
her  children  and  strangers?    Answer — Yes, 

8.  If  defendant  did  call  plaintitf  vile  and  opprobrious 
names,  accusing  her  of  a  want  of  chastity,  did  he  do  so  under 
provocation  by  plaintiff,  and  in  a  sudden  fit  of  anger?    An- 

9.  Was  the  notice  in  the  newspaper  made  with  intent  to 
insult  plaintiff  and  bring  her  into  humiliation  and  contenipt? 
Answer — Yes. 
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d  defendant  bring  a  strange  woman  into  his  bouse, 
her  the  management  and  control  of  his  liouBehold 
)  the  exclusion  of  the  plaintifT?  Answer — No. 
hat  amount  of  money,  if  any,  has  plaintiff  let  defend- 
of  ber  separate  eslate,  and  which  is  not  repaid? 
-$100. 

les  the  plaintiff  now  reside  in  her  husband's  dwell- 
jse  sbe  has  no  means  to  support  herself  elsewhere, 
lorae  to  go  to, or  friends  to  aid  ber?  Answer — Yes. 
laintiff,  in  ber  own  behalf,  testified  substantially  to 
al  acts  of  cruelty,  violence  and  mistreatment  on  the 
he  defendant,  as  set  out  in  the  complaint,  and  she 
estiiied  that  each  and  everyone  of  the  said  acts  and 
f  the  defendant  were  without  cause  or  provocation 
art. 

iff  also  placed  in  evidence  a  copy  of  the  Daily  Work- 
Gaining  the  publication  referred  to  in  the  complaint, 
19  identified  and  admitted  as  a  newspaper  published 
ilated  at  the  time  as  alleged. 
'fendant  testified  in  his  own  behalf,  and  denied  spe- 
each  one  of  the  several  allegations  of  cruelty,  vio- 
i  mistreatment  alleged  in  the  complaint,  and  testi- 
y  plaintiff,  except  he  admitted  that  he  did  charge 
with  a  want  of  chastity,  but  that  lie  did  this  in  the 
passion,  at  a  time  when  plaintiff  had  crossed  and 
1  him.  He  also  admitted  publishing  plaintiff  in 
/  Work-nan,  but  said  that  he  apprehended  that  plain- 
i  make  bills,  or  get  money,  as  she  had  declared  hei 
^as  witness  stated)  to  do  this,  and  leave  and  go  back 
her  former  home. 

>f  the  children  of  plaintiff  and  defendant,  three 
d  two  females,  all  grown,  and  all  residing  with  the 
it,  were  introduced  by  defendant  as  witnesses  in  his 
nd  each  gave  testimony  tending  to  corroborate  de- 
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After  the  verdict,  the  plaintiff,  by  leave 
amended  the  complaint  by  inserting  in  Ai 
each  of  the  several  allegations  of  cruelty,  vio 
treatment,  the  words  "  Without  cause  or  prov 
part." 
Defendant  excepted  to  these  amendments. 
Both  parties  then  moved  for  judgment:  tl 
a  decree  of  separation  and  for  alimony;  the 
judgment  in  his  favor  on  the  complaint,  and 
jury- 
Judgment  was  entered  for  plaintiff.    From 
the  Court  to  grant  his  motion,  the  defendant : 

Messrs.  Dillard  &  King  and  J.  T.  Morehead 
plaintiff. 

Messrs.  J.  E.  Boyd  and  R.  M.  Douglas  (by  brii 
ant. 

Avery,  J. — after  stating  the  case,  proceed 
as  insisted  by  counsel  in  the  brief,  that  a 
brings  his  action  for  divorce  from  the  bo 
mony  is  not  required  to  "purge  his  consci 
ativing,  in  his  complaint,  the  possibility  of 
on  his  part.  Edwards  v.  Edwards,  Phil.,  544 
104  N.  C ,  631.  But  when  the  wife  demands 
a  mema  et  thoro,  on  the  ground  that  the  hu 
sonal  violence,  has  made  her  life  intolerable 
dition  burdensome,  she  must  state  specifically 
what,  if  anything,  was  said  or  done  by  her  ji 
the  time  her  husband  struck  her,  or  threj 
charged  her  with  incontinency ;  or  she  must 
negative,  by  explicitly  setting  forth  what  her 
the  idea  that  any  act  or  word  on  her  part  was 
arouse  sudden  passion  on  the  part  of  the  hi 
him  on  the  defensive.     Whitev.  White, 8^  N.  ( 
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6  Jones,  Eq.,  322;  Jackton  v.  Jachm,  105  N.  C, 
ueen  v.  McQueen,  82  N.  C,  471.  In  the  case  of 
'kite,  supra,  the  complainant  alleged  that  an  assault 
by  her  husband  with  a  piece  of  iron  about  a  foot 

long,  and  another  with  a  stick  about  two  and  a 
were  committed  on  her  person  without  any  provo- 
3ut,"  said  the  Court,  "she  was  entirely  silent  as  to 
dent  and  attending  circumstances  and  the  causes 
mpted  the  defendant  thus  to  act.  She  makes  no 
of  her  own  conduct,  nor  of  any  facts  in  explana- 
I  three  violent  aasauOe  described  in  tlie  complaint,  sepa- 
mg  intervals  from  each  othtr,  so  that  the  Court  can 
3r  there  was  any,  and  what,  excuse  or  extenuation 
utbursts  of  temper  in  an  old  man,  crippled  and 
t)on  seventy  years  of  age"  In  that  case  the  jury 
response  to  an  issue,  that  the  defendant  did  "beat, 

ill-treat  the  plaintiff,  as  alleged  in  the  complaint." 
hat  tbe  jury  find,  in  responding  to  four  separate 
t  four  assaults  were  committed  at  long  intervals, 
three,  does  not  distinguish  the  case  at  bar  in  prin- 
1  WhUe  V.  White,  supra.  The  language  of  the 
at  ("  without  cause  or  provocation  on  her  part ")  made 
ml,  after  verdict,  is  substantially  tlie  same  as  that 
in  White  v.  While,  insufficient  to  give  the  com- 
,  status  in  Court 

er  V.  Jogner,  mpra,  the  Court  held  that,  though  the 
been  stricken  by  the  husband  with  a  horse-whip 
:ted  with  a  switch,  it  was  essential  that  she  must 
n  her  petition  for  divorce  from  bed  and  board  the 
aces  under  which  the  blows  were  given,  what  her 
as,  and  especially  "  what  she  had  done  or  said  to 
3h  violence  on  the  part  of  the  husband." 
Ige  hdd  the  right  to  allow  an  amendment  of  the 
so  aa  to  make  an  allegation  conform  to  the  proof, 
h  parties  had  offered  testimony  bearing  upon  the 
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issue  raised  by  such  allegation  and  the  defeni 
the  ameiidment  itself  was  not  sufficiently  s 
that  the  plaintiff's  action  was  well  grounded, 
sary  to  discuss  the  form  of  the  issues,  Wher 
raise  an  issue  as  to  the  conduct  of  the  wife  at 
assault,  or  when  she  was  otherwise  mistreate 
has  the  right  to  demand  that  the  question  so 
passed  upon  by  the  jury  through  the  mediui 
submitted.  White  v.  WkHe,  »upra.  It  is  ini 
than  suggested,  that  the  assault  made  iu  IS 
of  the  wife's  condition,  amounted  to  such  en 
ous  treatment  as  to  endanger  her  life,  and 
the  plaintiH' may  rightfully  insist  that  she  i 
case  within  the  meaning  of  subsection  3,  § 
we  answer,  first,  that  it  is  not  found  by  the  ju 
was  endangered,  and  the  judgment  cannot 
upon  that  view  in  the  absence  of  such  a  findit 
she  had  lived  with  her  husband  for  ten  y 
assault  and  before  this  action  was  brought 
not  allow  a  separation  for  an  offence  ao  long 

The  publication  in  the  newspaper  and 
Thanksgiving  day  were  both  causes  of  compl 
within  six  months  before  the  issuing  of  the  si 
was  the  commencement  of  the  action.  Neith 
sidered  as  grounds  for  granting  the  relief  pri 
action.  Jackson  v.  Jackson,  supra.  "The  Coi 
parties  seeking  divorce  to  strict  proof,  not  onl; 
to  a  fair  construction  of  the  statutes  relating 
but  in  accordance  with  the  dictates  of  public 

We  think  there  was  error  in  the  refusa! 
defendant's  motion;  but,  as  the  amendment 
Court  is  not  sufficient  to  give  the  plaintiff  a  £ 
anew  trial  will  be  awarded,  and  an  opportun 
plaintiff  to  make  the  allegations  more  spec 
Railroad,  97  N.  C,  66. 
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The  saw-mill  and  all  was  sold  under  the  decree  of  fore- 
closure. 

At  the  conclusion  of  the  argument  of  counsel,  his  Honor 
instructed  the  jury :  "  The  plaintiff,  having  failed  to  show  the 
price  obtained  for  the  wheel  by  the  defendant,  cannot  recov  er 
and  vour  verdict  should  be  for  the  defendant."  To  which 
plaintifiF  excepted.  There  was  a  verdict  and  judgment  for 
defendant,  and  plaintiff  appealed. 

Mr,  J.  T.  Morehead  (by  brief),  for  plaintiff. 
Messrs,  DUlard  &  King  and  J,  E,  Boyd  (by  briefs),  for  de- 
fendant. 

Shepherd,  J. :  As  the  plaintiff  does  not  sue  for  the  specific 
property,  and  as  the  amount  claimed  by  him  is  over  fifty 
dollars,  he  can  only  recover  before  a  Justice  of  the  Peace 
upon  a  contract  either  express  or  implied. 

We  concur  with  his  Honor  that  the  plaintiff  could  not 
recover  upon  the  implied  contract — that  is,  for  money  had 
and  received — as  there  was  no  testimony  to  show  the  amount 
obtained  for  the  wheel  by  the  defendant.  Rand  v.  Nesmith, 
61  Mo.,  Ill ;  Pearscdl  v.  Chafin,  44  Pa.  St.  Rep.,  9. 

We  think,  however,  that  there  was  some  testimony  of  an 
express  agreement  to  pay  for  the  wheel  if  it  was  the  property 
of  the  plaintiff,  and  neither  this  testimony  nor  that  bearing 
upon  the  title  of  the  plaintiff  was  submitted  to  the  jury. 
The  Court  seems  to  have  treated  the  action  as  if  brought  for 
money  had  and  received — the  tort  being  waived — but  we  are 
of  the  opinion  that  the  informal  complaint  filed  before  the 
Justice  wa3  broad  enough  to  have  warranted  a  recovery  upon 
an  express  promise. 

The  authorities  cited  by  the  defendant  do  not  satisfy  us 
that  the  plaintiflF  was  precluded  from  asserting  title  to  the 
property.  The  plaintiff  testified  that  Hill  &  Holden  did  not 
buy  the  wheel,  but  that  it  was  delivered  to  them  upon  the 
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the  property  was  worth  fifteen  hundr 
would  pay  us  both.  I  made  efTorts  to 
me  to  help  him  sell  it.  After  I  heard 
to  see  him,  and  told  him  I  wanted  my 
was  my  wheel  he  would  have  to  pay  fo 

"The  time  first  given  was  sixty  da 
thirty  days  longer,  as  they  had  not  teste 
any  personal  demand,  but  wrote  thera 
remit  the  cash  payment  and  give  mort 
as  I  supposed  the  wheel  proved  satisfa 
try  the  wheel  sixty  days,  and  then  tl 
could  remove  it  at  the  end  of  ninety  d 
to  return  it,  but  it  was  to  remain  subjecl 
Ha/^ll  the  wheel  was  mine  after  the 
bought  it  once ;  said  he  had  bought  the 
he  bought  the  wheel  with  the  mill." 

In  answer  to  the  question,  "  Why  di< 
remain?"  "they  said  they  had  not  teste 

derringer,  a  witness  for  the  plaintiff, 
the  property  from  Ilazell;  I  had  made 
I  told  Hazell  I  did  not  wish  to  buy  ai 
a  mail  in  Greensboro— Glasscock — clain 
would  sell  it.  It  had  been  used  very 
Hazell  said  he  bought  it  at  a  mortgage 
for  81,800.  He  said  he  would  sell  me 
and  if  there  was  any  paying  to  be  done, 
cock." 

The  defendant,  on  his  own  behalf, 
under  mortgage.  I  did  not  have  any 
had  any  claim  on  the  wheel.  The  wh 
promised  to  pay  Glasscock  for  the  wheel 
I  bought  the  wheel  with  the  mill.  I  tol 
if  he  would  help  me  sell ;  that  I  wantei 
nn  notice  at  sale.  Did  not  know  of  G 
six  months  after." 
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aw-mill  and  all  was  sold  under  the  decree  of  fore- 

!  conclusion  of  the  argument  of  counsel,  bis  Honor 
d  the  jury :  "  The  plaintiff,  having  failed  to  show  the 
ained  for  thewheelbythedefeiidaiit, cannot  recover 
r  verdict  should  be  for  the  defendant."  To  which 
excepted.  There  was  a  verdict  and  judgment  for 
it,  and  plaintiff  appealed. 

T.  Morekead  (by  brief),  for  plaintiff. 
.  Dillard  &  King  and  J.  E.  Boyd  (by  briefs),  for  de- 


lEED,  J, :  As  the  plaintiff  does  not  sue  for  the  specific 
,  and  as  the  amount  claimed  by  him  is  over  fifty 
he  can  only  recover  before  a  Justice  of  the  Peace 
ontract  either  express  or  implied. 
mcur  with  his  Honor  that  the  plaintiff  could  not 
upon  the  implied  contract— that  is,  for  money  had 
ived — as  there  was  no  testimony  to  show  the  amount 

for  the  wheel  by  the  defendant.  Rand  v.  Nesmith, 
111 ;  Pearaudl  v.  Chafiii,  44  Pa.  St.  Rep.,  9. 
ink,  however,  that  there  was  some  testimony  of  an 
igreement  to  pay  for  the  wheel  if  it  was  the  property 
laintiff,  and  neither  this  testimony  nor  that  bearing 
e  title  of  the  plaintiff  was  submitted  to  the  jury, 
rt  seems  to  have  treated  the  action  as  if  brought  for 
ad  and  received — the  tort  being  waived — but  we  are 
]inion  that  the  informal  complaint  filed  before  the 
raa  broad  enough  to  have  warranted  a  recovery  upon 
iss  promise. 
jthorities  cited  by  the  defendant  do  not  satisfy  us 

plaintiff  was  precluded  from  asserting  title  to  the 
.  The  plaintiff  testified  that  Hill  &  Holdendid  not 
wheel,  but  that  it  was  delivered  to  them  upon  the 
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understanding  that  tbey  might  purchase  after  t«sti[ 
paying  fift;  dollars  cash  and  securing  the  balanc 
terms  do  not  seem  to  have  been  complied  with,  i 
not  !>ee,  under  these  circumstances,  how  the  title  ] 
of  the  plaintiB*.  If  the  jury,  however,  should  beli< 
was  a  conditional  sale  (and  of  this  there  was  rome 
then  the  plaintiff  must  fail  in  this  action,  as  the 
registration,  and  the  condition  would  be  void  e 
chasers.     Brem  v.  Lockharl,  93  N.  C,  191 ;  Tke  Co\ 


J.  O.  MILLEE  et  al.  v,  Z.  GBOOME. 

Reference — Exeeptiam. 

In  R  reference  under  The  Code,  it  is  the  duty  of  the  tri&I  Cou 
«nd  paM  npon  all  the  exceptions  to  the  report  of  i 
whether  to  the  conclusions  of  law  or  findings  of  fact,  u 
modify  or  cooftrm  them  according  to  his  judgment; 
sions  upon  the  exceptions  to  matters  of  law  are  revi 
those  npon  the  facts  are  not. 

Civil  action,  heard  upon  exceptions  to  the  n 
referee  at  February  Term,  1891,  of  Guilford  Supei 
before  Boy  tin,  J. 

The  referee  gave  judgment  for  defendant,  and 
filed  exceptions  to  his  report.  Upon  the  call  of  thi 
pleadings,  report,  order  of  reference  and  excepti 
read,  when  his  Honor  asked  if  the  law  laid  doi 
referee  was  conceded  to  be  correct  on  the  facts  ft 
the  plaintiff  answered  "  Yes."  His  Honor  further  as 
testimony  upon  which  the  findings  of  fact  were  : 
coullicting  and  contradictory,  and  being  answer 
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that  it  was,  he  declined  to  hear  the  teBtimony,  over- 
e  exceptions,  and  the  plaintiff  appealed  from  the 
it  rendered,  assigning  as  error  that  his  Honor  did 

the  testimony  and  pass  upon  the  same,  and  that  he 
d  the  exceptions. 

T.  Morehead,  for  plaintiffs. 

.  DiUard  &  King  (by  brief)  and  J.  E.  Boyd,  for 
it. 

,  J,:  This  was  a  reference  under  The  Code,  and  the 
IS  was  his  duty,  reported  the  facts  found  and  his  con- 
of  law  separately,  and  be  also  reported  the  evidence 
lich  be  found  the  facts,  and,  as  a  matter  of  right, 
irty  could  file  exceptions,  appeal  and  have  the  report 
1  by  the  Judge  of  the  Superior  Court,  whose  duty  it 
sider  the  exceptions  and  set  aside,  modify  or  confirm 
rt,  according  to  his  judgment,  and  his  ruling  upon 
ings  of  fact  is  conclusive  upon  this  Court,  but  his 
upon  questions  of  law  are  subject  to  review  here. 
turners  v.  Magnin,  85  N.  C,  114,  and  cases  cited; 
V,  Hodges,  105  N,  C,  52.  The  plaintiff  filed  excep- 
tlie  referee's  report,  both  as  to  findings  of  fact  and 
ons  of  law.  One  of  the  exceptions  was  to  the  com- 
of  testimony,  which,  if  overruled,  would  be  the  sub- 
eview  in  this  Court.  It  was  clearly  the  right  of  the 
Lt  to  have  the  report  of  the  referee  reviewed  by  the 
The  Code,  g  423.  It  was  perfectly  competent,  upon 
if  he  so  thought,  to  adopt  the  findings  of  fact  and 
ons  of  law  ef  the  referee,  and  then  they  would  become 
ings  and  conclusions  of  the  Court;  but  it  was  error 
[onor  to  summarily  dispose  of  the  exceptions  by  over- 
hem  and  confirming  the  report,  without  reviewing 
sing  upon  them  judicially. 

Error. 


IN  THE  SUPREME  COUR 
.RiCEv.  Ueabn. 


STATE  ei  rel.  LAURA  M.  RICE  v.  B.  H.  E 

Principal  and  Surely — Assignee — Ju.dgmen\ 
Trustee. 

1.  The  aBBigoeeof  a  judgment  takra  it  subject  toall  t 
the  parties  thereto,  whether  he  had  notice  of  t 

3.  A  aecuritj  who  pays  the  amount  recovered  againe 
cipal,  or  co-sureties,  may  have  the  judKment  : 
in  trust  for  his  use,  and  it  nil]  continue  in  foi 
and  he  may,  upon  motion  in  the  cause,  have 
judgment  entered,  even  againat  the  consent  of 

This'  was  a  motion,  heard  before  Whilah 
Term,  1891,  of  the  Superior  Court  of  Pitt  C 

Tlie  motion  was  made  in  behalf  of  Will 
a  defendant  in  a  judgment  rendered  at  Juni 
Pitt  Superior  Court,  for  the  sum  of  $232.e 
from  November  1,  1881,  and  for  costs  in  tl 
entitled. 

The  Court  found  the  following  facts: 

1.  That  at  June  Term,  1886,  the  plaintiffs 
ment  against  the  defendants  on  the  official 
Sheppard,  former  Clerk  of  the  Superior  Cour 
for  two  hundred  and  thirty-two  dollars  and 
with  interest  from  November  1,  1881,  whicl 
duly  docketed  in  said  county. 

2.  That  upon  the  second  day  of  Januan 
fendants,  William  Whitehead  and  W.  M.Kii 
judgment  in  full,  including  the  costs,  King  ] 
lars  and  Whiteliead  the  balance. 

3.  That  in  order  to  more  easily  obtain  con 
their  co-sureties,  the  principal  being  insolv 
other  purpose,  the  said  Whitehead  caused  th 
to  be  transferred,  on  the  second  day  of  Janus 
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).  A.  Reddio,  who  was  the  nephew  of  the  said 
and  was  then  insolvent;  that  he  paid  no  money 
isfer  of  said  judgment,  or  any  other  valuable  con- 
and  that  he  held  said  judgment  as  the  trustee  of 
!  benefit  of  said  Whitehead  and  King,  though  it 
appear  from  the  transfer  itself. 
)n  the  eleventh  day  of  March,  1891,  the  said  Red- 
rred  and  assigned,  on  thedocket,  the  judgment  to 
:er,  and  that  the  transfer  purported  to  be  for  value. 

B  facts  so  found,  it  is  considered  and  adjudged 
rt  that  tlie  said  judgment  has  been  fully  paid 
d,  and  it  is  ordered  that  satisfaction  ttiereof  be 
record,  and  the  Clerk  of  this  Court  is  directed  to 
the  judgment  docket,  after  the  record  of  said 
the  words,  "Satisfied  and  paid  in  full."  From 
ker  appealed  to  this  Court. 

Davidson  (Messra.  Jarvie  &  Blow  filed  a  brief),  for 

'.  Bernard,  for  appellant. 

>N,  C.  J. :  The  assignment  of  the  judgment  to 
the  use  and  benefit  of  the  appellees  was  a  legiti- 
iction,  and  the  latter  could  compel  him  to  a  due 
of  their  equitable  rights.  It  is  very  clear,  as  the 
cited  by  the  appellees'  counsel  abundantly  show, 
pellant  purchased  the  judgment  subject  to  their 
equities.  Jordan  v.  Black,  2  Murphy,  30;  Moody 
Ired.  Eq.,  382;  Bank  v.  Bijnum,  84  N.  C.  24; 
»o«s,  86N.  C.,31;  Freeman  on  Judgments,  S  427; 
jdgments,  §§  953,  956.  See  Skerviood  v.  Collier,  3 
Ferebcev.  Doxey,  6Ired.,  446;  Barringer  v.  Boyden, 
1. 
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The  appellees  did  not  discharge  the  ju( 
deposit  of  money  they  made ;  it  continued  Ji 
benefit.  There  was,  however,  no  valid  rei 
might  not  ask  the  Court  to  declare  and  tret 
and  discharged,  and  this  might  be  done  by  in 
in  the  absence  of  objection  as  to  the  course  o 
Judgn: 


GILBERT  THORP  v.  R.  V.  MINOR  e 
Agency —  Bailment — Damages — Minor — . 

A  horse  beloDging  to  M.,  a  defendant,  but  id  the  poc 

defendant,  waa  lent  by  the  latter  to  his  clerk  U 
with  iDHtructiona  to  return  it;  the  horse  was 
boy  eighteen  or  nineteen  yeara  old,  who  waa  a] 
ant  (but  had  no  guardian),  who  left  it  Btandini 
street,  where  it  became  frightened  and  ran  a' 
pUiatitf'e  horse:  Held. 

1.  That  plaintiff  was  not  entitled  to  recover  again 

guardian  ad  litem  having  been  appointed  to  re| 

2.  Nor  againat  the  clerk,  for  there  was  no  allegation 

complaint. 

3.  Nor  against  the  owner,  or  the  defendant  who  lent 

the  person  guilty  of  the  negligence  waa  not  in 

Civil  action,  tried  at  January  Term,  189] 
Superior  Court,  Bot/kin,  J ,  presiding. 

The  defendant  R.  V.  Minor  was  the  owner  o 
he  permitted  to  remain  with  the  defendant 
AVilkerson,  when  he  rented  his  warehouse  t( 
three  occasionally  used  the  horse.  On  the 
W.  A.  Wilkerson,  who  was  a  clerk  in  the  em) 
obtained  the  use  of  the  horse  by  permissii 
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Dwledge  or  authority  of  Minor,  the  owner  of 
rive  to  a  picnic,  and  Meadows  lolil  him  to 
>ack  if  be  had  an  opportunity  to  do  so,  which 
efendant  Hester,  a  boy  of  eighteen  ornineteen 
d  who  was  not  in  the  employ  of  Meadows  & 
Minor.  It  was  further  in  evidence  that  the 
•r  left  the  horse  standing  in  the  street  un- 
;harge  of  no  one,  that  the  horse  ran  away  and 
;aiiist  plaintiff's  horse  ii]  spite  of  his  efforts  to 
damaged  plaintiff'*  horse  by  running  the 
J  bis  shoulder,  so  that  he  died.  The  Court 
pinion  that  plaintiff  could  not  recover  of 
he  was  a  minor  apd  no  guardian  ad  liUm  had 
nor  against  Meadows  and  Wilkerson,  because 
idence  that  Hester  was  in  their  employ.  The 
irence  to  the  intimation  of  the  Court,  look  a 
lealed. 

Battle,  S.  F.  Mordecai  and  A.  \V.  Graham,  for 

kit,  for  defendant. 

aving  stated  the  case  as  above,   proceeded: 

I  his  Honor — 

iff  could  not  recover  against  the  defendant 

he  was  an  infant  and  no  guardian  ad  litem 

nied. 

It  the  clerk,  W.  A.  Wilkerson,  for  there  is  no 

ly  kind  against  him  in  the  complaint,  his 

so  much  as  mentioned  therein,  There  must 
[II  as  probata. 

t  Meadows  and  Wilkerson,  as  the  evidence  did 
t  Hester  was  in  their  employ.  The  clerk  (W. 
IS  to  the  use  of  the  horse,  was  not  acting  in 
employment,  and  it  was  as  if  the  horse  had 
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been  loaned  or  hired  to  anyone  else.  Tl 
the  clerk  to  send  the  horse  back  would  n 
firm  responsible  for  the  pay  of  the  persot 
borse  back,  if  be  charged  for  such  servi 
would  not,  therefore,  have  made  them 
negligence.  Whether  the  clerk  borrowed 
it  was  an  implied  part  of  the  hiring  or 
should  return  the  horse,  and  if  he  chose  tc 
another,  such  other  was  his  servant  and 
the  firm.  If  the  clerk  had  driven  the  \ 
tlie  firm  would  not  have  been  responsible 
nor  can  they  be  made  liable  because  he 
back  by  a  substitute. 

4.  Nor  is  there  any  evidence  lo  chargt 
with  negligence  or  liabiliiy  in  any  resped 


L,  M.  SCOTT,  Trustee,  v.  GEORGE 

Husband  and  Wife — Homeat 

owner  of  real  estate,  to  whom  no  homestead  '. 
Bgainst  whom  there  are  pxbttng  no  liens  nni 
might  be  set  apart  preliminary  lo  a  sale,  d 
matter  when  he  acquired  title,  and  paw  t 
eetate  therein,  including  the  homeatead  rigl 
righto!  dower  of  the  wife,  in  the  event  ahei 
the  wife  joining  in  the  oonvejance. 


Civil  actios,  to  recover  the  p 
MacRae,  J.,  at  December  Term,  18!t0,  of  ( 
Court, 

The  following  issues  were  agreed  on  an 
jury  : 


he  possession 


stained  ? 
iges  executed 
nd  Loan  As- 
,roversy — the 
the  loan  of 
[,  to  secure  a 

I  record  of  an 
1  on  the  17th 
ig  and  Loan 
,  praying  for 
jnt  due,  and 
ire  thereof  by 
judgment  in 
therein  for 
5f  foreclosure 
,  and  the  ap- 
ale ;  a  report 
day  of  July, 
cree  confirm- 
ind  an  order 

ummissioner, 
■y  4th,  1888, 

^ss  in  his  own 
)ruary,  1852; 
of  his  father, 
it  his  wife  ia 
jestion  ;  that 
■?1,000;  and 


thi 


de 
th. 


0(1 


de 
of 
po 
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V.  I.  MOORE  V.  W.  H.  GARNER,  Administrator  of  ROBERT 

GARNER. 

Amendment — Appeal  from  Justice  of  the  Peace — Estoppel. 

1.  Upon  an  appeal  in  a  civil  action  from  the  Court  of  a  Justice  of  the 
Pence  to  the  Superior  Court,  the  latter  has  power  to  amend  the 
pleadings  and  allow  new  pleas  or  matters  of  defence  to  be  set  up, 
and  its  action  in  this  respect  is  not,  ordinarily,  reviewable. 

3.  In  an  action  to  recover  a  sum  alleged  to  be  due,  the  defendant  may 
set  up  by  way  of  estoppel  the  judgment  of  the  Court,  involving 
the  same  matter,  rendered  on  a  former  motion  for  leave  to  issue 
execution  on  a  dormant  judgment. 

This  was  an  action  begun  before  a  Justice  of  the  Peace, 
and  tried  on  appeal  before  Boykw^  J.,  at  January  Terra,  1891, 
of  Gkanville  Superior  Court. 

The  facts  are  stated  in  the  opinion. 

Mr.  K  r.  GvUey  (by  brief),  for  plaintiff. 
Mr,  J,  W.  Graham^  for  defendant. 

Merrimon,  C.  J. :  This  action  began  in  the  Court  of  a 
Justice  of  the  Peace,  and  the  pleadings  there  were  oral.  The 
plaintiff  appealed  to  the  Superior  Court  from  a  judgment 
adverse  to  him.  In  the  latter  Court,  "  it  did  not  appear  what 
pleas  were  put  in  before  the  Justice  of  the  Peace,  and  coun- 
sel could  not  agree  as  to  the  matter,"  and  the  Court,  hence, 
allowed  "all  pleas  to  which  either  party  might  have  been 
entitled."    The  plaintiff  assigned  this  as  error. 

The  plaintiff  had  the  right  to  appeal,  and  the  Superior 
Court  upon  the  appeal  had  complete  jurisdiction  of  the 
action  for  all  the  purposes  of  "  a  new  trial  of  the  whole  mat- 
ter at  the  ensuing  term  of  said  Court,"  the  appeal  to  "  be 

*  Davis,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 


SEPTEMBER  TERM,  1891. 


IN  THE  SUPREME  CO 


Bailboad  v.  ConussioKBi 


and  «  mandamus,  to  oompel  tbe  issue  of 
be  Authorized,  wad  properly  refused. 
S.  The  fact  that,  after  sncli  an  electioo,  the  coi 
municipal  organization,  in  which  theelec 
an  agent,  who  made  a  subscriptiou  of  ato 
cipat;  that  the  organization  acted  and  wi 
bolder  in  the  corporation  in  aid  of  whicl 
issued,  and  that  the  latt«r  made  contracts 
ing  upon  the  validitj  of  the  transaction 
estoppel— auch  acta  being  ultra  vires. 

This  was  a  civil  action,  tried  upon 
Koxboro,  Person  County,  before  Boykin 

The  plaiDtiffs  ask  for  a  writ  of  mandi 
defendants  to  issue  six  thousand  dollars 
same  to  plaintiffs,  on  account  of  Mt.  Tirz 
county,  and  to  accept  for  same  sixty  sha 
tiffs'  corporation.  To  entitle  them  to  ti 
allege  the  following  facts: 

That  plaintiff  ia  a  corporation,  having 
rights  and  franchises  of  the  once  existin 
Company,  to  which  said  company,  under 
the  townships  of  Person  County  (includic 
certain  conditions,  were  authorized  to  si 
said  Acts  provided  for  the  holding  of  an 
ous  townships  of  said  county  upon  the  q 
tion,  and  provided  that  the  subscription  f 
and  made  whenever  a  "  majority  of  all 
such  election  should  be  for  subscriptii 
J7th,  1886,  all  the  precedent  conditio 
having  been  complied  with,  an  election 
in  Mt.  Tirzah  Township  upon  the  ques 
six  thousand  dollars  to  said  company,  ai 
thereof  showed  that  a  majority  of  the  vo 
of  subscription ;  that  the  defendants  cai 
and  declared  the  result  in  accordance 
wards  an  agent,  appointed  by  the  defen( 
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Mwnship  has  ever  since  then  been 
le  meetings  of  the  plaintiff  and  its 
boro  Railroad  Company;  that  the 
aith  upon  said  subscription,  together 

began  the  construction  of  its  road 
am,  contracting  with  a  certain  Con- 
0  the  work,  and  in  part  payment 
aid  Construction  Company,  when 
ollars  of  bonds  of  said  township  of 
iDts  in  1889  adopted  a  form  of  cou- 
lip;  that  plainiifT  lias  done  all  that 
!  it  under  said  chapter  to  entitle  it 
!,  and  have  tendered  to  the  defend- 
,  of  said  bonds. 

to  issue  and  deliver  said  bonds,  on 
facts : 

1885,  cap.  342,  authorizing  a  sub- 
of  the  votes  cast,  is  unconslitutional; 
B  were,  on  the  registration  botiks,  two 
luly  qualified  voters, of  which  num- 

for  subscription,  leaving  one  hun- 
9  to  be  considered  against  subscrip- 
:ription  is  void ;  that  the  defendants 
t  the  subscription  was  authorized; 

while  known  that  the  subscription 
)y  a  majority  of  the  qualified  voters. 
ilaliveofthe  township  was  appointed 
nd  adopted  by  the  defendants,  but 
?ere  done  a  director  and  an  attorney 
cessor  were  before  the  defendants  in 
anting  the  plaintiB*,  and  it  was  then 
id  agreed  that  the  said  acts  of  the 
ithout  weight  against  the  people  of 
r  thought  their  township  was  liable 
d  that  it  was  then  understood  that 
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tbe  validity  of  said  subscriptioo  niij 
future  time. 

That  uo  subscription  was  authorized 
tbe  tax-pajera  of  said  township  have 
subscription  valid,  and  that  the  plainti 
relied  upon  it,  but  all  the  while  knew  of 
two  of  its  representatives,  both  of  who 
county,  and  that  the  defendants  have 
relation  to  said  subscription,  with  tb 
with  said  director  ond  attorney,  represi 
tiff  and  its  said  predecessor  the  Roxbo: 
acts  should  be  without  effect  against  sa 

His  Honor  was  of  opinion  that  th< 
eleciion  could  not  now  be  contested,  ar 
could  not  avail  themselves  of  tbe  matl 
Id  the  answer,  and  gave  judgment  that 
issue  as  prayed. 

From  this  judgment  defendants  appt 

Mr.  W.  A.  Gulhzie,  for  plaintiff. 
Mr.  W.  W.  Kilchhi,  for  defendants. 

Clark,  J.:  It  has  been  settled  in  thii 
decisions,  that  a  majority  of  the  qualifie 
and  not  merely  of  those  voting,  is  r 
municipal  corporation  to  loan  its  cred 
under  the  provisions  of  Art.  7,  §  7  of  ( 
landv.  Gotdsboro,  96  N.  C,  49;  Duke  v. 
Marl-ham  v.  Manning,  96  N.  C,  132;  Mc 
Co.,  06  N.  C,  514;  Wood  v.  Oxford,  97  I 
Durham,  9S  N.  C,  81 ;  Rlggshee  v.  Durky 

The  plaintiff,  who  applies  for  a  man 
County  Commissioners  to  issue  bond 
Township,  does  not  allege  an  adjudicat 
the  County  Commissioners,  on  a  canvQ! 
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id  been  carried  by  a  majority  of  the  quali- 
ownsbip.  Nor  does  it  aver  that,  in  fact,  it 
he  complaint  alleges  that  "the  returns 
>rily  of  the  voles  cast  were  in  favor  of  sub- 
eclaration  of  the  result  to  that  effect  by 

on  a  canvass  of  the  vote,  and  &  copy  of 
he  basis  of  authority  to  issue  the  bonds, 
ity  of  the  qualified  voters,  is  wanting  and 
t  be  denied. 

F  averred  that,  though  not  so  declared  by 
rd,  a  majority  of  the  qualified  voters  of 
Fact,  vi'ted  in  favor  of  subscription,  the 
ight  to  impeach  the  decition  of  the  can- 
Id  be  ti'o  iate,  the  election  having  been 
1886,  and  this  action  not  instituted  till 
>0.  Jones  V.  Commissioners,  107  N.  C,  248. 
le  proceeding  is  not  to  impeach  the  decla- 
os  declared,  and  it  is  alleged  in  the  answer, 
Lroverted  in  tlieargument,  that  a  majority 
ers  of  said  township  did  not  vote  in  favor 
The  plaintiff,  however,  claims  that  the 
pped  by  the  fact  that  Ihey  appointed  an 
the  amount  of  the  subscription  on  behalf 
ho  did  so  subscribe  for  it  on  behalf  of  the 
loks  of  the  plaintiff  company,  and  that 
been  represented  in  the  meetings  of  the 
company  by  an  agent  appointed  by  the 
;e  of  tlie  township,  who  has  voted  in  such 

the  plaintiff  lias  made  contracts  relying 
of  such  subscription.  These  allegations 
inswer,  and  it  is  alleged  that  the  plaintiff 
h  election  did  not  authorize  the  issuance 
his  before  making  the  contracts  referred 
nd  the  facts  on  this  contention  as  claimed 
"he  only  authority  that  can  fasten  upon 
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the  township  an  obligation  to  pay  a  3ubscri| 
ascertained  vote  of  a  majority  of  its  qualified 
it  any  action  of  the  County  Commiesione 
Justices,  appointing  agents  to  subscribe  for 
or  vote  for  Eaid  township  in  the  stockholders 
plaintiff  company,  was  a  nullity  and  ultra 
giving  power  required  by  the  Constitution,  tt 
of  the  popular  will  at  the  ballot-box,  beinj 
Commissioners  bad  gonestill  farther  and  ac 
bonds,  they  would  have  been  invalid  even 
innocent  purchasers.     Duke  v.  Brovm,  96  N. 

Jones  V.  Commissiontrf,  107  N.  C,  248,  c 
case.  There  the  townships  named  voted  tl 
those  in  this  ease,  but  as  to  them  the  County 
on  a  canvass  of  the  vote,  declared  that  a 
qualified  voters,  duly  registered,  bad  votei 
subscription.  Afterwards  the  bonds  were 
levied  to  pay  the  interest.  After  the  lapse  of 
years,  the  plainlitf,  there  a  tax-payer,  sough 
result,  alleging,  among  other  thing?,  that  i 
qualified  voters  bad  not,  in  fact,  voted  in  fa 
scription.  The  Court,  while  adhering  to  thi 
such  proceedings  were  admissible,  if  mad 
time,  held  that  the  delay  was  unreasonable  i 
ceeding  was  barred. 

It  is  unnecessary  to  consider  the  exceptio 
mons  was  returnable  at  Chambers  and  u< 
complaint  fails  to  state  a  cause  of  action. 

Act 
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.  J.  A.  LONG  e 


.diclaland  Execviinn — Evidence,  Burden  of 

0  tf — Pleading — Ednppt  I. 

Did  a  prima  facie  title  to  laad  under  execution. 
port  the  ground  that  such  land  was  exempt  trom 
nwd  pro^idiiig  homeBtesds.  must  allege  in  his 
allj  the  raclii  upon  which  the  rixht  to  the  home- 
id  (he  burden  is  also  upon  him  to  eatabliah  uuch 

er  land,  the  plaintiSx  claimed  by  descent  from 
the  defendants  set  up  title  under  a  judicial  sale 
eding  to  make  assets  to  pay  the  father's  de bis.  and 
e  trial  that  one  of  the  heirs  at  law  had  not  been 
a  procredirg:  Held,  that  while  the  other  heirs, 
ide  parlies,  could  not.  in  the  action  to  recover 
attack  the  validity  of  ihe  decree  and  asle  under 
»ding,  and  were  estopped  ihereb; ,  the  heir  who 
de  party  should  be  permitted  to  prosecute  the 
ided  sharfi. 

=d  at  April  Term,  1891,  of  Person-  Supe- 
ioykin,  J. 

>ugtit  this  action  in  ihe  Superior  Court  in 
sale  of  the  land  in  controversy,  made  by 
jodered  in  March,  1S83,  in  a  special  pro- 
lefore  the  Clerk  by  the  adminislrator  of 
■r  for  the  purpose  of  selling  land  to  pay 
recover  the  possession  of  the  land  from 
leme  conveyances  under  the  purchaser 
Lrator'a  sale. 

:i  that  the  sale  was  made,  that  one  Sallie 
pui-chaser  for  the  sum  of  $203,  and  that 

1  the  Court,  the  cause  of  action  is  staled 
!  follows : 
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"  7,  That  the  said  order  of  sale  wa 
illegal,  unjust,  a  fraud  upon  the  plainti 
and  the  acts  done  thereunder  are  illegal 

(1).  Isabella  Edwards,  a  child  and  hi 
and  a  plaintiff  herein,  and  her  husband 
and  to  said  special  proceeding. 

(2).  The  defendants  in  said  special  pr 
then  under  the  age  of  fourteen  years,  tc 
Susan,  were  not  summoned  as  required  bi 
which  fact  appears  from  the  endorsemt 
therein,  it  being  as  follows:  'Received 
Served  on  all  the  defendants,  including 
dian  ad  litem,  by  reading  the  summoi 
This  March  3d,  1883.  Fee  $7.20.  C. 
Person  County.' 

(3).  The  guardian  <irfW«n  for  the  in 
proceeding,  snid  Vinie,  Lucy  and  Susai 
filed  on  March  l2th,  1883,  as  appears  fn 
time  of  said  filing,  and  at  the  time  of 
representing  interests  adverse  to  his  : 
which  fact  appears  from  the  papers  and 
in  the  Clerk's  office,  in  the  administrati( 
estate,  one  of  which  accounts,  for  the  sun 
its  back  the  following  endorsement:  'i 
transfer  this  account  to  J.  S.  Merritt,  1 
John  C.  Pass.'  The  said  Pass  being  then 
the  Clerk  of  the  Superior  Court. of  Persi 
stituting  the  Court  herein  mentioned,  y 
dered,  as  plaintifTs  are  advised  and  b 
who  was  appointed  by  the  Court,  the 
February  22d,  188a,  guardian  ad  litem, 
petent  to  act  as  such  guardian  ;  all  of  wl 
knowledge  of  the  Court. 

9.'  That  the  said  sale  of  said  land  was 
void,  because — 
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id  order  was  void,  and  coutaiaed  no  author- 
mntof  the  facts  set  forth  in  article  8  of  this 

itead  w&s  not  laid  off  and  set  apart  before 

rder. 

lead  in  said  land  was  sold  to  pay  debts,  whea 

m  the  payment  of  such  debts. 

id  minors,  Lucy  and  Susan,  are  entitled  to 

lid  land. 

laintifls  are  the  owners,  and  entitled  to  the 
land  asheirsof  Mangmn  Barnett,  deceased, 
informed  and  believe,  the  said  sale  was 
as  being  contrary  to  the  Constitution  and 

arolina,  and  a  great  injustice  upon  their 

lefendanls  deny  the  title  of  the  plaintilfs, 
owners  of  snid  land,  and  refuse  to  give  pos- 
o  plaintilTs,  who  are  justly  entitled  to  it. 
fore,  the  plaintiffs  demand  judgment  against 

x)very  of  the  possession  of  said  tract  of  land 

iOvery  of  the  sum  of  eight  hundred  dollars 

mlawful  occupation  of  same. 

ndred  dollars  for  the  rents  and  profits  of 

three  years. 

lid  Commissioner's  deed  to  Sally  Barnett  be 

:ostj  in  this  action  siistdined,  and  for  any 

)  insisted  that  the  complaint  did  not  state 
constitute  a  cause  of  action,  for  reasons  set 
er,  to-wit,  that  the  deed  referred  to  in  the 
Chambers  (Commissioner  lo  Sallie  Barnett), 
ais  cause  attacked,  it  being  the  deed  under 
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'  such  proof,  to  establish  their  riglit  to 
»d  allotted  in  the  land  sold;  and  Iiere 
etennined,  as  on  demurrer  to  the  com - 
ccording  to  their  own  allegations,  the 
in  any  phase  of  their  statement,  or  under 
t  may  be  fairly  inferred  from  it  to  have 
made  without  any  infringement  u[>on 
itifTs  under  the  Constitution  and  laws  to 
gned  to  them  a  homostenil  in  a  portion 
d,  MobUy  V.  Griffin,  supra ;  McOracken 
00;  Wilson  v.  Taylor,  Ibid,  275.  If  tde 
',  to  mett  which  the  licence  was  granted 
to  sell,  were  contracted  before  the  home- 
e  Constitution  became  operative,  or  were 

or  were  contracted  for  the  purehase- 

the  plaintiffs  were  not  entitled  to  the 
nd  sdid  under  the  decree  i-gainst  credi- 
ilaims.     Long  v.    Walhr,  105N.  C,  iX); 

§2. 

sly  decided  by  this  Court  that  where  a 
dence,  in  an  action  involving  the  title 
iession  of  land,  the  record  of  the  judg- 
y  and  sale  of  the  land  in  controversy,  as 

defendant,  or  of  one  from  whom  the 
o  derive  title,  the  latter  cannot  rebut 
if  of  title  by  a  simple  denial  or  by  an 
estimony  tending  to  establish  it,  that  he 
nestead  iu  the  land  in  dispute,  Mohley 
Fpon  the  same  principle,  if  a  plaintilf 
int  facts  which,  if  true,  establish  prima 
lefendantasagainst  him  byadeed  made 
Jgment  of  the  Court,  the  general  allega- 
'83  void  for  failure  to  allot  a  homestead 
cifieally  the  facts  upon  which  the  right 
lends,  so  as  to  exclude  the  posiibility  of 
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the  validity  of  the  sale,  consistent  wit 
be  held  insufficient  to  meet  and  rebu 
the  plainliffto  recover.  Upon  a  care 
plaint,  it  appears  that  the  plaintifls  hi 
truthfully  have  done  so,  to  negative 
land  was  suhl  to  make  assets  to  satis 
the  right  to  such  exemptions  accrued 
Judge  below  in  the  view  that  the  fact 
tiffs  are  not  sufficient  to  relieve  them 
ing  their  right  to  have  a  homestead  e 
we  grant  that  the  irregularities  {if  t 
face  of  the  record  of  the  special  proi 
sufficient  to  destroy  its  efficacy  as  evi 
the  sale  under  which  Sallie  Barnett 
ants,  through  her,  claimed  title. 

Bnt,  recurring  lo  the  other  questit 
confronts  us  with  slight  variations  in 
ence  in  the  general  principles  applici 
fest  that  the  judgment  iu  the  special 
attacked  directly  by  those  who  were 
ing,  and  that  it  would  be  a  collateral 
declare  that,  together  with  the  subseqt 
tion,  etc.,  it  did  not  constitute  eviden 
right  and  the  title  of  Mangum  Barnei 
whose  names  appear  as  parties  of  recc 
Barnett.  England  v.  Gamer,  90  N.  C 
93N.  C,  406:  Ward  v.  Lowndes,  96 
Sessoms,  94  N.  C,  371 ;  Beard  v.  Hall, 
V.  Hasaell,  GS  N.  C,  213;  Morris  v.  G« 

But  the  plaintiffs  allege  that  Isabel 
and  heir  at  law  of  Mangum  Barnett, 
nor  her  husband,  Hal  Edwards,  were 
parties  to  the  special  proceeding,  am 
eluded  as  to  her  rights  in  the  land 
The  defendants  deny  the  allegation: 
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3.  That  on  the  1st  of  September,  18" 
Thomas  I.  Smith  and  James  C.  Cozart  ai 
for  a  valuable  consideration,  executed  and 
tiff's  said  intestate,  Amos  Gooch,  their  bo 
to  him  of  the  sum  of  one  thousand  dollar 

4.  That  at  the  September  Term,  188 
Court  of  said  county,  plaintiff,  as  adminii 
recovered  judgment  on  said  bond  against 
Smith  and  the  said  James  C.  Cozart  for  $ 
on  $1,000,  the  principal  sum  in  said  bone 
per  cent,  per  annum  from  the  6th  day 
until  paid,  and  for  his  costs  of  action. 

5.  That  on  the  15th  of  February,  188i 
was  a  Eon-in-law  of  the  said  James  C,  pa 
tion  of  said  judgmenf  debt  $468.32,  that 
payments  have  been  irade  towards  the 
debt,  leaving  the  balance,  wiih  interest,  s 

6.  That  by  deed,  absolute  on  its  face,  da 
ber,  1871,  the  said  James  C.  Cozart  and  h 
recited  consideration  of  $2,000,  conveyed 
the  defendant  David  C.  Lunsford,  and 
defendant  Thomas  G.  Cozart  three  tract 
near  the  waters  of  Tar  river  in  said  coi 
to-wit:  (The  three  tracts  of  land  are  eel 
bounds,  aggregating  three  hundred  and  s< 

7.  That  at  the  time  of  the  execution  of 
James  C.  Cozart  was  greatly  indebted, 
ability  to  pay,  and  said  deed  was  execui 
said  wife  with  the  intent  to  hinder,  dela; 
then  and  all  subsequent  creditors  of  said 
covinous  purpose  of  the  said  James  C.  &n< 
well  known  to  the  said  grantees  and  to  th 
said  dei  d  at  the  time  of  the  execution  the 

8.  That  said  deed  was  executed  by  sale 
said  wife,  as  plaintiffs  are  informed  and  ] 
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the  receipts  as  relaroed  by  him  into  the  ol 
aggregated  $351.98,  and  the  disbursemeni 
hira  aa  aforesaid  aggregated  $288.65,  leav 
h)9  hands,  as  returned  by  him,  of  $63.33  o 

15.  That  said  account  of  sales,  as  just 
said  disbursements,  was  intended  by  said  ^ 
and  is,  his  final  account  with  his  said  intes 

16.  That  the  said  James  C,  at  the  tion 
aforesaid,  left  no  money  or  effects  or  personi 
kind  whatsoever,  beyond  what  is  stated  i 
and  said  account  of  sales  of  his  said  admin 
the  same  was  insufficient  to  pay  said  Jame: 
and  the  costs  and  charges  of  administering 
will  be  necessary  to  sell  the  real  property  or 
to  pay  his  debts  and  the  costs  and  charges 
his  estate. 

17.  That  the  said  James  C  Cozart  died  s 
tracts  of  land,  aggregating  three  hundred 
acres,  set  forth  and  described  in  article  six 

18.  That  on  the  4th  day  of  December, 
ants  David  C.  Lunsford  and  his  wife  Ni 
defendants  Thomas  G.  Cozart  and  his  wife 
recited  consideration  of  $1,  conveyed  by 
tracts  of  land  to  the  defendant  William  ) 
heirs,  in  trust  for  the  use  and  benefit  of  t 
and  his  said  wife  Jane,  for  their  lives,  and 
survivor  of  them,  and,  at  the  death  of  the 
two,  to  be  sold  by  the  said  William  W.,  an 
such  sale  to  be  by  him,  the  said  William  W., 
the  children  or  heirs  at  law  of  the  snid  Jan 

19.  That  the  said  Thomas  I.  Smith  is  ini 

20.  That  the  said  James  C.  Cozart  left  h 
defendants  to  this  action,  who  are  his  only 

Wherefoie,  the  plaintiff"  demands  judgi 
defendanis — 
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tion  be  dismissed  as  to  all  the  defend- 
appears  from  said  complaint  to  be  no 
nt  of  the  administration  of  said  estate, 
here  has  been  a  final  settlement  thereof, 
missed  ns  to  the  administrator, 
tsustiiiningthe  demurrer,  and  plaintiET 


ds,  J.  B.  Batclielor  and  John  Devereux, 

m,  for  defendant. 

ting  the  case  as  above,  proceeded : 
of  demurrer  is  based  upon  the  fnct,  as 
aiiit,  that  the  debt  of  the  plaintiff  wns 
ome  time  after  the  deed  from  James  C. 
aw  was  executed,  and  the  deed  cmld 
iraced  by  the  statute  of  frauds.  The  Code, 
void  fraudulent  gifts,  grants,  etc.,  "  only 
I,  bis  beird,  executors  and  assigns,  whose 
iges,  penalties  and  forfeitures,  by  such 
IS  devices  and  practices  aforesaid,  are, 
anywise  disturbed,  hindered,  delayed 
id  it  is  insisted  that  a  debt  which  hnd 
e  deed  was  made  could  not  be  so  dis- 
We  apprehend  that  if  a  deed  be  made, 
1  a  full  valuable  considt- ration,  but  upon 
he  vendee  shall  not  pay  anything  there- 
B  same  in  contt-mplalion  of  insolvency 
vendor,  so  as  to  protect  and  shield  the 
debts  that  he  may  owe  at  the  time,  or 
;  may  subsequently  incur,  such  a  deed 
.11  persons  whose  claims  "are,  shall  or 
thereby.    As  to  pre-existing  debts  such 
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niatrator,  witbout  undue  delay,  to  apj>ly 
se  to  sell  the  real  estate,  etc.,  and  the 
;e  of  the  creditor,  may  compel  him  to 
PdUlier  v.  Saundm,  67  N.  C,  261.  For 
irrer,  it  is  admitted  that  the  deed  of  the 

with  the  iotent  to  hinder,  delay  and 
isling  and  subsequent  creditors  of  the 
e  defendant  administrator  was  a  party 
ansaction;  that  he  had  filed  his  final 
s  of  the  decedent  unpaid,  without  selling, 
ourt  for  license  to  sell  the  real  estate  of 
m  the  facts  fully  appearing  iu  the  com- 

by  the  demurrer,  the  admiuistrator  had 
id  neglected  to  perform  hia  duty  and 
>r  license  to  sell  the  land  fraudulently 
d  of  the  intestate,  under  and  through 
)ther  defendants  are  beneficiaries,  and 
ring  in  the  complaint,  no  demand  was 
le  real  estate  of  a  decedent  can  be  sold 
upon  the  application  of  an  adminislra- 
!  of  a  creditor,  under  §§  H48or  1474  of 

made  to  appear  that  the  personal  estate 
or  ia  iiisufiicient  to  pay  the  debts  of  the 
ay  be,  and  usually  is,  ascertaiued  by  an 
11  settled,  as  will  appear  by  reference  to 
ti  before  this  Court  on  a  former  appeal, 
ases  there  cited.  And  the  fifth  ground 
je  sustained. 

I  tlie  demurrer  must  be  overruled.  Let 
le  end  that  the  defendants  may  answer, 
ite  advised. 

Error. 
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Judgment — Proceedings  Siipplei 
Service   77ie 

1.  An  action  ie  not  ended  b;  the  i 

open  for  all  motions  and  pnx 
ing  proceedingB  supplementa 

2.  A  judgment  debtor  is  entitled  ti 

ehall  deem  juaC,  of  an  order 
concerning  bis  property  wh 
Batiefaction  of  any  judgment 
mentary  to  the  execution. 

8.  Such  notice  may  be  duly  served 
dence  of  the  debtor  with  hia  v 
cretion. 

4.  An  appeal,  before  a  final  determ 
refusing  to  dismiss  a  supplen 
of  defective  service  of  notice, 

It  appears  that  the  plainii 
against  the  defendant  in  theS 
and  that  the  same  was  duly 
the  20lh  day  of  April,  1891,  t 
ing,  supplementary  to  the  esu 
Ciiurt  (the  Clerk)  an  order  rei 
and  answer  concerning  his 
specified,  as  allowed  by  the  si 
this  order  was  placed  in  ihe 
county  to  be  served  upon  the 
return  thereof  as  follows: 

"Received  April  2.'ith,  1891 

Executed  by  delivering  a  o 

of  the  within  order  and  affidi 

also  left  a  copy  of  order  and  t 

for  W.  W.  Holden,  the  29Lh  da; 

M.  w.  i 
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none.  The  statute  does  not  bo  provide.  It 
B)  prescribes  that  the  judgment  creditor,  "at 
8ucb  return  roade  {retnm  of  the  ordinary 
within  three  years  from  the  time  of  issuing 
s  entitled  to  an  order  from  the  Court  to  which 
I  returned,  or  from  the  Judge  thereof,  requir- 
•  to  appear  and  answer  concerning  his  prop- 
i  Court  or  Judge,  at  a  time  and  place  specified 
thin  the  county  to  which  the  execution  was 

e  statute  does  not  in  terms  prescribe  that 
rder  shall  be  given,  still  its  nature,  purpose, 
istice  require  ihat  notice  shall  be  given  for 
e  Court  shall  deem  just.  WeUler  v.  Lawrence, 
uch  notice  must  be  so  given  and  served  upon 
notified,  in  the  way  prescribed  for  giving  and 
in  actions.  The  statute  (Tiie  Code,  §597) 
notices  shall  be  in  writing;  notices  and  other 
served  on  the  party  or  his  attorney  personally, 
wise  provided  in  this  chapter."  One  of  the 
ed  (the  same  §,  1  2)  prefcribea  that  "  if  (ser- 
rty,  it  may  be  made  by  leaving  the  paper  at 
'tween  the  hours  of  six  in  the  morning  and 
ling,  with  some  person  of  suitable  age  and 
rvice  thus  made  ia  sufficient.  The  Court  has 
ases  tike  this  of  the  party  to  the  action,  end 
Scient  to  give  liim  notice  in  the  way  pre- 
lotion  or  proceeding  in  the  action.  It  is  the 
o  actions  to  be  on  the  alert  at  all  times,  until 
>e  completely  ended.  If  it  should  turn  out 
)  prejudiced  in  that  he  did  not  actually  get 
Jourt  would,  in  a  proper  case,  afford  relief 
L  case,  the  order,  so  far  as  appears,  was  regti- 
id  the  service  of  notice  thereof  on  the  defend- 
nt.    The  Court  clearly  had  power  to  allow 
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the  Sheriff  to  amend  his  return,  and  the  ret 
shows  that  the  notice  to  the  defendant  was  i 
a  copy  of  the  order  for  him  at  his  reside 
specified — that  it  was  left  with  his  wife,  i 
person  of  "  suitable  age  and  discretion  "  to  c 
to  him,  her  husband,  and  the  inference  is  tl 
he  did  not,  in  fact,  get  the  notice,  then  his 
move  to  dismiss  the  proceeding,  but  to  as 
time  to  answer,  as  the  law  requires. 

As  the  Court  had  jurigdiction  of  the  del 
noiice  had  been  duly  served,  the  motion  of 
allowed  to  appear  for  the  purpose  of  a  moti 
proceeding,  was  not  pertinent,  and  was  prop 
question  is  presented  here  as  to  the  suSicie 
notice  uiion  an  attorney. 

The  Court  held  properly  that  the  notic 
served.  This  was  sufficient;  it  did  not  neet 
as  a  ground  of  ila  order,  that  "  the  Clerk's  fi 
that  the  said  attorneys  appeared  generallj 
May,  1891,  was  final  and  conclusive,"  etc. 
Clerk  was  not  final  and  conclusive.  In  a 
appeal  to  him,  it  would  be  the  duty  of  tht 
the  findings  of  fact  by  the  Clerk  and  correct 
He  was  no  more  than  the  servant  of  the  O 
to  its  supervision  in  the  way  prescribed  by 
Code,  §  251,  elueq.:)  Bankv.  iJums,107  N.C. 
(the  Judge)  did  not  need  to  grant  the  wr 
compel  the  Clerk  to  state  the  case  on  appe 
the  statute  (r/ie  Code,  §254);  he  might  have  ( 
to  do  so  by  mere  order. 

The  plaintiff  moved  to  dismiss  the  appt 
and  we  are  of  opinion  that  the  motion  musi 
order  appealed  from  was  incidental,  and  n 
than  interlocutory.  To  deny  the  defendar 
not  seriously  prejudice  him  or  impair  any 
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rfae  Court  simply  decided  that  be  bai 
Qotice,  and  was  before  it  for  pertinei 
If  the  notice  bad  notbeeD  properly  a 
imply  have  directed  a  reasonable  dt 
at  a  new  notice  issue  forthwith  to  be  i 
ified,  WeiUer  v.  Lawrence,  mpra.  A 
ot  lie  from  every  order  in  the  course 
been  decided  in  many  cases,  and  the 
inted  out  when  an  appeal  does  am 

Appeal  disrais 


ZER  V.  THE  STATE  OF  NORTH  CARO: 

Against  the  State — Jurisdiction. 

kiurt  in  the  case  of  Baltzer  and  Taaka  v.  77 
ina,  104  N.  C,  265,  in  respect  to  the  jurisdii 
3UTt  over  actions  of  this  character,  is  reafflr 

iiNAL  ACTION,  Instituted  in  the  Su 
.  4,  §  9  of  the  Constitution,,  to  recov 
the  coupons  of  a  certain  alleged  b< 
Carolina,  purporting  to  have  been 
iham  Railroad  Company,  under  ar 
vention  of  North  Carolina,  raiified 


for  plaintiff. 
vidatm,  Attoniej'-General,  for  defend. 

.:  We  cannot  hesitate  to  decide  tbi 
diction  of  the  cause  of  action  alleged 
linly  comes  within  what  was  said  in 
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V.  Tlie  SUUe,  84  N.  C,  362,  and  BcUtzer  ' 
N.  C,  265,  cases  very  thoroughly  argu 
by  the  Court,  after  much  earnest  coD3id< 
called  upon  to  overrule  those  cases  and  pi 
the  pase  upon  its  merits,  atid  determine  thi 
lions  presented  by  the  pleadings.  Nothing 
brief  of  the  learned  counsel  for  the  plaintii 
ceive  of  any  adequate  reason  that  ought  to 
so.  For  the  reasons  sufficiently  stated  ii 
mpra,  the  motion  of  the  Attorney-Gener 
action  must  be  allowed. 


ROBERT  KOKNEGAY  v.  J.  F.  KOR 

Conditional  Sale — Trial — Issues — <i 

1.  A  conditioDol  sale  of  perxonal  property  is  valid  i 

standing  it  is  not  rpgistered  as  preecribed  bj 

2.  In  an  action  to  recovpr  the  poeBession  of  a  horae, ' 

that  be  had  purchased  it  from  plaintiff,  wl 
Bouodnees,  of  which  warranty  there  had  beei 
he  set  up  a  counter-claim;  upon  issues  submi 
that  the  plaintiff  waa  not  the  owner;  that  the 
145  balance  of  purchase  money;  that  pliuntiS 
new  of  the  horse;  that  it  was  not  sound,  ai 
entitled  to  recover  $22.50  damages  on  accoui 
that  it  was  error  in  the  Court  to  disregard 
issue  in  respect  to  the  ownership,  and  rend 
plaintiff  thereon,  such  finding  not  being  ne< 
with  (he  others;  (2)  that  it  being  unuertain,  1 
whether  the  atnount  awarded  defendant  wat 
lion  of  the  amount  found  due  on  the  purchai 
should  be  set  aside  and  a  new  trial  granted. 

The  complaint  alleges,  in  substance,  tl 
the  owner  of  the  horse  described  therein  ar 
possesiion  thereof;  that  the  defendant  hat 


190  IN  THE  SUPREME  COt 

KOBNEOAT  V.   KOKKBOAT. 

it  had  not  been  registered.    Objection  o 
admitted,  and  defendant  excepted. 

Upon  the  return  of  the  verdict  by  the 
out,  defendant  moved  to  set  the  same  asid 
the  findings.  Motion  refused  and  defendt 
defendant  then  moved  for  judgment,  adju( 
owner  of  the  mare  in  controversy.  The  C 
such  judgment,  and  defendant  excepted.  ' 
asked  the  Court  to  allow  him  costs,  insis 
tion  of  costs  was  in  the  discretion  of  the 
stated  that  it  was  disposed  to  allow  defeoi 
the  power,  but  that  it  had  not  such  powe 
gave  the  judgment  set  out  in  the  reco: 
excepted.  Defendant  excepted  to  the  said 
it  adjudged  that  said  mare  be  sold,  and 
property  of  the  plaintiff,  and  for  that  it  aw 
the  defendant,  and  appealed. 

Mr.  W.  R.  Allen,  for  plaintiff. 
Mr.  W.  C.  Munroe,  for  defendant. 

Merrimon,  C  J. — having  stated  the  c 
ceeded  :  The  purpose  of  the  statute  ( The  Q 
ing  all  conditional  sales  of  personal  pro[ 
to  writing  and  registered,  is  to  protect  ( 
chasers  for  value.  It  ia  no  part  of  its  pur] 
sales,  whether  in  writing  or  not,  invalid  a 
ties  to  it.  As  between  them,  such  sale  ha: 
and  is  just  as  effectual  as  it  would  have 
proven  by  the  like  evidence  aa  before  the  s 
and  the  parties  may  have  the  like  remc 
other.  Brem  v.  Lockkart,  93  N.  C,  191 ;  J 
Allison,  94  N.  C.  548;  Butts  v.  Screws,  95 
controversy  is  between  the  first  parties  to  t 
iu  question,  and,  hence,  the  Court  proper! 
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36  of  the  horse  to  be  put  in  evidence, 
t  beeo  registered. 

ged,  in  his  complaint,  tliat  he  had  title 
iou.  This,  the  defendant  broadly  denied, 
isue  submitted  to  tlie  jury,  a  very  material 
the  pleadings.  The  jury  found,  by  their 
lintiif  was  not  the  owner.  Neverlhelfsa, 
f  opinion  that  the  first  of  said  issues  is  a 
ntrolled  by  the  findings  upon  the  otlier 
reated  as  surplusage,    *    •    *    adjudged 

the  owner  of  said  horse  and  entitled  to 
tu  thereof,"  etc.  We  are  unable  to  see 
the  Court  treated  the  finding  of  the  jury 

as  immaterial,  or  how  this  finding  was 

other  findings  of  the  jury.  The  latter 
per,  but  they  were  not  neceesarily  incon- 
t  one.  The  plaintiff  may  not  have  been 
)rEe,  and  the  defendant  may  have  owed 
)rty-five  dollars.  The  plaintiff  may  have 
to  the  defendant  that  the  horse  was 
iant  may  have  relied  upon  such  represen- 
damaged  as  a  consequence;  and  yet,  the 
be  the  owner  of  the  horse.  There  are  no 
fact  inconsistent  with  the  general  verdict, 
ill  be  true,  certainly  they  are  not  neces- 
The  finding  in  response  to  the  first  issue 

and  if  it  was  unwarranted  by  the  evi- 
should  have  set  the  verdict  aside  and 
I.  In  view  of  the  verdict,  the  Court  erred 
he  plaintiff  was  the  owner  of  the  horse, 
be  sold  by  a  commissioner, 
the  jury,  in  response  to  the  second  and 
.  sufBciently  intelligible;  they  leave  the 
ey  refer  too  vague  and  uncertain  to  war- 
ded upon  them.    Itcannothedetermined, 
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plaintiff. 
vreux  (by  brief)  and  R.  H.  BatiU,  for 


T,  1880,  thedefendant,  M. T.  Arring- 
se  of  C.  M.  Cooke  the  land  on  which 
ubject  of  this  controversy,  was  pro- 
e-money  was  not  paid,  and  on  the 
the  said  land  was  sold  undera  judg- 
;losure  in  an  action  properly  insti- 
pay  the  purchase- money  therefor, 
came  the  purchaser,  and  the  next 
le  defendant  M.  T.  Arrington,  who 
ossession  under  the  contract  of  pur- 
It  was  in  evidence,  and  not  coiitro- 
■  the  plaintiff  purchased  the  land, 
;  it  was  unoccupied  and  no  cotton 

e  defendant  ArrJngton  rented  the 
tiff  for  the  balance  of  the  year,  after 
ind  was  to  pay  $120  rent.  On  the 
9,  the  defendant  Arrington  executed 
1  the  crop  to  he  raised  on  said  land 
defendants  Boddie,  Ward  &  Co.,  to 
nd  that  they  furnished  the  said 
for  agricultural  purposes,  amount- 
18th  day  of  April,  1889,  and  after 
er,  1889,  to  the  amount  of  $202.13. 
int  matter  sent  up  with  the  trans- 
lestioQ  presented  forourdetermina- 
itiff  landlord,  who  purchased  the 
'  April,  1889,  and  rented  it  to  the 
the  balance  of  the  year,  was  entitled 
s  crop  produced  this  year  to  secure 
idants  Boddie,  Ward  &  Co.,  entitled 
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lys:  "Unless  possession  hai>  been  taken  of 
a  receiver  has  been  appointed,  the  mortga- 
as  to  all  the  world,  and  is  entitled  to  all  the 
4nd  for  this  he  cites  KiUebrew  v.  Hints,  104 
i  is  true,  but  there  is  a  marked  difference 

before  us  and  that  of  Kilkbrewv.  Nines.  In 
ton  was  made  by  tlie  vendees  in  possefsion, 
ntil  after  it  was  severed  and  baled  that  the 
liis  claim  to  it,  and  it  was  properly  held 

no  entry  or  equitable  proceeding  by  which 

uestered,  the  mortgagee  (vendor)  has  no  lien 
t  recover  them  in  an  action  in  the  nature  of 
le  case  before  us  the  purchaser,  at  the  sale 
-e,  took  possession  of  the  laud  as  sbe  had  the 

to  do,  before  the  cotton  was  planted,  and 
igton.  Suppose,  instead  of  renting  it  to  him, 
ed  it  herself  or  rented  it  to  some  one  else,  es 
it  to  do,  what  would  have  become  of  the 

Ward  &  Co.,  under  their  Hen  ?  Noting  the 
;en  the  cases,  we  rerer  to  the  able  discussion 

in  KiUebrew  v.  Hines,  and  the  cases  there 
the  claim  of  priorily  in  favor  of  the  plaintiff. 
that  the  plaintiff  had  no  interest  in  the  land 
;hase  in  April,  and  Boddie,  Ward  &  Co.  had 
iderable  advances  under  their  agricultural 

notice  of  the  decree  of  foreclosure,  and  the 
nted  when  the  plaintiff  purchased,  nor  does 
e  advances  were  usdd  in  preparing  the  land 

even  if  it  did  they  could  not  claim  an  appor- 

crop  under  §§  1748  and  1749  of  The  Code, 
3uld  have  been  entitled  to  no  such  appor- 

jted  by  Arrington  gavetbem  no  title  to  what 
D  him. 
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Specially  excepted  because  the  Court 
)  a  fact,  that  said  Brewry  understood  that 
Dd  employed  Col.  Hiusdale  to  represent 
his  action  in  the  latter  part  of  December, 
t  talked  to  him  about  the  matter. 

M",  for  plaiDtifT. 
,  for  defendant. 

defendant,  who  was  not  present  at  the 
slice  of  the  Peace  "  in  person  or  by  attor- 
in  ten  days,  to  set  aside  the  judgment  for 

under  §  845  of  Tlie  Code.  The  Justice 
ere  was  no  excusable  neglect  or  mistake  on 
efendant,  who  thereupon  excepted  and 
Superior  Court  the  Judge  found  the  facts 
lase  on  appeal,  and  affirmed  the  ruling  of 

fact  by  tlie  Justice  are  reviewable  by  the 
erior  Court  on  appeal,  while  findings  of 
except  in  injunctions  and  in  similar  cases) 
review  by  this  Court.  The  reason  for  the 
ited  out  in  Beaton's  case,  105  N.  C,  59. 
bound  by  his  Honor's  findings  of  fact,  and 
whether  in  law  they  constitute  excusable 
Soapiione  Co..  66  N.  C,  391 ;  Pomll  v. 
13;  Joues  v.  fiWpson,  79  N.  C,  510. 
as  found,  as  a  fact,  that  on  the  return  day 
;be  defendant's  local  agent  appeared  and 
nance  for  ten  days,  but,  notwithstanding, 
wunsel  tilt  so  late  that  though  he  "imme- 
:al  counsel  in  Goldsboro  "  (where  the  cause 
er  was  received  a  half  hour  after  the  time 
This  was  inexcusable  neglect  Nor  is  there 
ibjection  that  the  Judge  declined  to  find 
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,10i*N.C.,396;iJouTi- 

Court  should  have 
■g  had  the  right,  by- 
al  lien,  to  apply  the 
ler  property  embraced 
icemeats,  to  the  pay- 
Fbe  agricultural  lien 
)0sse8sed  the  qualities 
id  expressly  provided 
advaucemeuts  should 
X,  eo  far  as  the  same 
light  he  made  in  such 
aiD  a  mortgage  pro- 
9. 

0  secure  the  note  for 
t  to  change  or  modify 

1  referred  to.  Though 
'operly  that  the  lien 
d  subject  to  the  lien 
led,  in  the  absence  of 
n  terras,  or  by  impli- 
e  note  specified  in  the 
3ct  to  the  first.  The 
second  mortgage  did 
1  for  the  large  note  in 
second  mortgage  that 
oy  evidence  of  agree- 
fy  the  first  mortgage 
gbt  not,  therefore,  to 
lad  the  right  to  direct 
lote  embraced  by  the 
d  that  he  gave  such 
ice  went  to  prove  that 
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IN  THE  SUPREME  CO 


Smith  it.  Todmo. 


Avery,  J.:  In  furtherance  of  tbe  g 
vading  The  Code  ajstem  of  pleading  I 
plicity  of  actions,  when  the  controversies 
can  be  settled  without  the  expense  and  c 
old  practice,  the  language  of  our  statutf 
with  subsections  1  and  2)  was  made  very 
interpreting  it  in  the  spirit  that  animate 
it,  we  should  certainly  be  slow  to  restrici 
to  prevent  the  pleading  as  a  counter-cli 
within  the  statutory  definition  liberally 

Subsection  1  embraces,  first,  causes 
either  out  of  the  conlrad  or  transaction  ei 
plaint  as  the  foundation  of  the  action,  a 
to  this  clause  it  has  been  held  not  only 
could  plead  a  counter-claim  growing  ■ 
sued  on,  but  that  where  action  is  brouj 
have  been  formerly  denominated  a  tort, 
set  up  a  claim  arising  out  of  contract,  if 
the  same  tranaarlion  or  vice  versa.  Bitt. 
N.  C ,  541 ;   Walsh  v.  IlaU.  66  N.  C,  233. 

But  the  last  clause  of  the  subsection 
permitting  the  party  brought  into  conrt 
whether  purporting  to  arise  out  of  contra 
up,  as  a  counter-claim,  any  state  of  facts  ' 
subject  of  the  action "  which  would  c 
ground  for  an  independent  action  by  t: 
the  defendant.  But  it  cannot  be  maintt 
between  the  same  parties,  culminating 
which  notes  and  mortgages  on  tbe  crop 
were  executed  by  the  plaintiff,  have  anj 
with  the  sale  of  the  particular  cotton  on 
troversy  arose. 

When  the  agent  of  the  defendaut  weig 
gave  tbe  plaintiB'  a  statement  of  the  nv 
be  taken  to  the  defendants  as  evidence 
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le  agreed  to  pay,  and  by  such  promise 
iff  to  give  up  hie  cotton,  the  refusal  of  the 

and  their  retention  of  the  cotton  after 
ingful  conversion  of  the  property  to  their 
atiff  had  the  right  to  recover  its  value 
on  before  the  Justice  of  the  Peace.  Car- 
1  Dev.  306;  Ragsdah  v.  Williama,  8  Ired., 
nts  bought  for  cash  and  were  bound  to 
return  the  cotton.  A  man  cannot  take 
ly  and  apply  the  value  of  it  rightfully, 
of  a  ju9t  debt  due  him  from  the  owner. 
Id  prove  a  dangerous  and  demoralizing 
Dg  debts.  The  sale  was  properly  treated 
Court,  upon  the  general  principle  that  a 
;b  the  intent  to  get  the  property  without 
ludulent,  and  voidable  at  the  instance  of 
imin  on  Sales,  §  656  aod  note  18;  Donol- 
J.  S.  Rep.,  631.  If  a  suit,  in  the  nature 
inversion,  is  brought  and  can  be  niain- 
udant  will  not  be  allowed  to  set  up  a  debt 

under  subsection  2,  because  that,  by  its 
ties  only  where  the  action  is  brought  to 
and  here  the  defendant  did  not  elect  to 

;iven,  we  think  that  the  judgment  of  the 
I  be  affirmed. 

Judgment  affirmed. 
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\stitution — Taxation — Municipal  Corpw 
Slatule. 

peDsea  incurred  in  estabiiBbing  graded  school 
eeauj  expeaeee"  as,  under  Art.  VII,  ^  T  ol  ti 
be  provided  for  bj  taxation  without  the  as 
voters  of  the  oommunitf  subject  to  the  burd' 
e  Act  of  1891,  ch.  S06,  authorizing  and  directi 
ere  of  Wajne  Countj  to  lev;  a  t&z  upon  the ' 
township,  to  pay  the  intereat  and  provide  a  s 
the  principal  of  certain  bonds  issued  in  aic 
without  the  sanction  of  the  qualified  voters  I 
with  the  Constitution  in  that  respect,  and  vo 

viL  ACTION,  tried  before  Whitaker,  J., 
,  of  Wayne  Superior  Court. 
pursuance  of  the  statute  (Acts  1881, 
was  held  in  Goldsboro  township,  ii 
ne,  on  the  fourth  Monday  in  May,  ] 
I  of  the  voters  therein  as  to  establishin 
)l9  as  contemplated  by  that  statute,  ani 
jority  of  the  qualified  voters  of  the  t 
'  of  establishing  such  schools  and  to 
ort  the  same. 

terwards,  the  statute  (Acts  1887,  ch.  3i 
fied  as  therein  provided  the  above  ( 
rand  in  pursuance  of  its  provisions  as  al 
leld  in  said  township  on  the  first  Monc 
lieb  a.  majority  of  the  qualified  voters 
e  levy  and  collection  of  the  annual  ts 
'ed  and  provided  for.  The  money  ] 
I  and  constituting  the  school  fund  as 
nentioned  statute,  was  applied  by  the 
ch  graded  schools  to  supplying  such 
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lebt  incurred  for  the  purchase  of  grouoda 
tion  of  the  buildings  for  the  colored  school. 
Qentioued,  at  the  time  they  purchased  the 
Idings  for  white  children,  executed  bonds 

110,000,  and  to  secure  the  payment  of  the 

mortgage  of  the  said  grounds  and  build- 
s  are  yet  unpaid.  The  said  grounds  and 
■essary  to  the  said  schools. 
Lets  1891,  ch.  206)  prescribes  that  for  the 
g  for  and  repairing  the  school  buildings 
he  said  graded  schools  for  white  children, 
shall  have  power,  and  they  are  authorized, 
r  the  denomination  of  $100  to  an  amount 
5,000,  bearing  interest  at  a  rate  not  exceed- 
per  annum,  and  running  to  maturity  at  a 
ling  thirty  years.  The  trustees  are  allowed 
I  at  not  less  than  par  of  their  face  value,  or 
or  the  bonds  above  mentioned.  To  raise  a 
nterest  and  provide  a  sinking  fund  to  pay 

said  bonds,  the  trustees  are  allowed  to 
jally  a  sufficient  amount  from  the  school 

their  hands;  and  if  they  fail  to  do  so,  the 
loners  of  said  county  are  required  to  levy 
ble  property  and  polls  of  said  township  for 
escribed.  To  secure  the  payment  of  said 
rnstees  are  empowered  to  execute  a  mort- 
jchool  property. 

[le  said  trustees  have  executed  bonds  and 
e  property  referred  to,  to  secure  the  same, 
e  statute  last  cited,  and  sold  and  delivered 
three  of  them,  representing  to  him  that 
nd  a  charge  vpon  the  properly  oj  mid  iown- 
id  that  he  agreed  and  promised  to  pay  for 
vered  to  him  $300,  and  he  refuses  now  to 
[his  action  is  brought  to  recover  that  sum. 
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defendant  alleges  that  the  bon^ 
he  taxable  property  and  polls  of  t 
^position  to  make  such  charge  hai 

vot«d  for  by  a  majority  of  the  qi 
lip.  The  Court  held  otherwise, 
le  plamtiff,  and  the  defendan 
ed. 

W.  C.  Munroe,  for  plaintiff. 
»unsel,  contra. 

[RiMON,  C.  J.:  The  single  distinct 
lignment  of  error  for  our  decision 
imissioners  of  the  county  of  ^ 
]d  by  the  statutes  (Act  1881,  ch 
Lct  1891,  ch.  206),  all  or  any  on 
I'y  a  tax,  as  prescribed,  upon  the  ) 
f  Goldsboro  township  in  said  cou 
;he  same  shall  come  due,  and  U 

0  pay  the  principal  when  the  sa 
ids  in  question?"  It  is  insisted 
le  decided  in  the  negative,  becau! 
ed  Vetera  of  the  township  naniet 
the  mortgage-debt  of  which  suci 
ve  they  voted  in  favor  of  the  lev; 
first  and  second  of  the  statutes  c 
y  of  taxes  on  the  taxable  propert 
wnship  for  the  purjiose  of  establis 
t  of  graded  schools  in  that  townsi 
ly  they  do  not  in  terms,  authorize 

1  to  create  a  debt  secured  by  t 
properly ;    nor  do  they  in  term 

ize  the  Board  of  Commissioners  c 
0  pay  the  interest  or  principal  i 
e.    The  statute  of  1891  expressly 
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8  to  issue  their  bonds  to  the  amount  of 
ange  them  for  those  bonds  first  mentioned 
inding,  and  to  sell  the  same;  and  to  annu- 
ch  of  the  (axes  levied  for  the  support  of 
y  be  necessary  to  pay  the  interest  on  such 
dde  a  sinking  fund  for  the  payment  of  the 
ebt  at  il3  maturity.  It  further  provided, 
1  board  of  trustees  shall  fail  to  provide  for 
le  interest  or  for  the  establishment  of  the 
linbefore  provided  for,  it  shall  be  the  duty 
ounty  Commissioners  of  Wayne  County  to 
:ie  property  and  polls  in  Goldaboro  town- 
:y,  annually,  for  the  payment  of  said  inter- 
ishment  of  said  sinking  fund,"  elc.  Thus, 
last  mentioned  is  sought  to  be  made  that 
ind  taxes  are  to  be  levied  tj  pay  it  by  the 
'sioneis  of  the  County  in  the  way  and  to 
ibed.  The  obvious  purpose  is  to  have  the 
and  pay  the  debt  secured  by  the  bonds  and 
rustees  fail  to  provide  for  its  payment. 
ihh  corporate  entity  conftrred  upon  it  is, 
lense,  a  municipal  corporation,  exercising 
owers  and  functions  as  may  be  conferred 
•.  The  Code,  §  707,  T  14;  Brou-n  v.  Com- 
C,  92;  Wallace  v.  Trustees,  84  N.  C,  1G4. 
irpose  was  to  confer  upon  the  township,  as 
,  capacity,  power  and  authority  to  assume 
ees  of  the  graded  schools.  Whether  this  is 
or  not  is  a  question  we  need  not  now 
jcessary  to  do  so,  because,  granting,  for  the 
hat  it  is,  we  are  clearly  of  opinion  that  the 
ied  as  prescribed,  for  the  conclusive  reason 
the  qualified  voters  of  the  township  have 
'  of  assuming  the  debt  of  the  trustees,  nor 
y  of  a  tax  for  the  purpose.     The  Constitu- 


ved  the  Board  of 
)f  or  to  pay  the  old 
r  prior  debt  of  the 
pay  a  new  debt. 
3  cage  disposed  of 

Error. 


DANVILLE  RAII^ 


t,  and,  at  the  time  he 
I  riding  in  a  "  sbaoty- 
to  a  material  train, 
'er  a  n«w  and  crooked 
3  character  and  loca- 
IntifT  left  his  poaition 
e,  where  there  was  a 
ie  plaintiff  attempted 
lasaed  a  curve  and  he 
i  in  approaching  the 
I  caae  of  emergency, 
led  the  spot  safely  by 
le  closed  door  :  Held, 
ligence,  and  was  not 


,  of  AVayne  Supe- 

magea  occasioned 
it.  The  latter,  in 
of  the  complaint, 
part  of  the  plain- 
ries  complained  of. 


•e  difficult  to  say  just  how 
r  the  jury,  and  nol  for  Ihe 
ihe  evidence  and  declare 
B  jury.    State  v.  Locke,  77 

tioti  of  authority,  that  if 
ler  pnyment  than  $96  it 
;  competent  evidence,  the 
before  the  jury  without 
elding  the  question  before 
and  true.     Gibbs  v.  Lyon, 

It  appears  upon  the  face  of 
I  t-igning  bis  name.  He 
state  four  notes,  aggregat- 
each,  on  the  9th  day  of 
respectively  January  1st, 
and  not  controverted,  that 
<m  time  to  time  in  cotton, 
lOne  of  which  was  credit 
itnesses  are  to  be  believed, 
I,  more  than  once,  shortly 
t  had  nearly  paid  for  hie 
■hi  was  created.  If  it  be 
ave  taken  receipts,  may  it 
litor,  in  whom,  it  is  to  be 
ded,  ought  to  have  given 
was  nearly  ail  paid,  can 
nt  unless  he  can  show  just 
i  paid,  and  when?  His 
in  of  payment  to  the  jury 
per  instructions,  and  there 
J  could  find  a  payment  of 

Error. 


that  the 
lanoer  of 
, and  the 
re  void — 
ir  irregu- 

I  declared 
I  issuing, 
itting  on 
ontended 
1  the  title 
he  Lpgia- 
ite. 

latraining 
lefendant 
Eiled  from 


;  plaintiff, 
vhole  bed 
nd  others 
'ith  mesne 
its,  could, 
3Hid  river 
ek,  being 

and  sur- 
the  latter 
ording  to 
ale  injury 
nt  of  the 

full  and 
-opositipn 
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can  be  suatained,  it  is  familiar 
titled  to  extraordinary  relief  bj 

Should  the  defendant  obtain 
of  the  river  and  erect  a  fish-ti 
then  the  plaintiff,  hoving  the 
alleges,  could  bring  the  proper  i 
and  such  damages  us  he  may  I 
the  trespass. 

Meantime,  if  the  plaintiff  is 
any  part  of  the  land  covered  fc 
which  he  claims  title,  his  cor 
over  the  whole  boundary  of  sue 
of  the  stream  or  ad  filum  aqua 
the  particular  patent,  and  unl 
shall  enter,  the  plaintiff  cannol 
even  on  account  of  location  nf 
of  the  grant  for,  his  land.  Pea 
Kitchen  V.  Wilsm,  80  N.  C,  19: 
6'J3;  Davu  v.  Higgins,  91  N.  C 
N.  C,  78. 

By  recording  and  registering 
several  contiguous  tracts,  so  as 
daries,  as  if  the  whole  territory 
tract,  a  possession  at  any  poir 
tracts  will  become  equivalent  ii 
whole  and  every  part."  The  C 
in  the  power  of  the  plaintiff  to  i 
one  of  his  tracts  a  constructive 
tiguous  tracts.  If  the  plaintiff, 
to  be  in  the  rightful  possession  i 
cannot  maintain  the  action  in 
upon  his  title,  because  he  has  ai 
at  law  in  case  of  any  wrongful  i 
the  other  band,  an  action  broug 
ing  a  cloud  upon  the  title  canno 


18  in  the  rightful 

If  it  be  admitted 

er  each  and  every 

sdy  at  law  is  ade- 

that  proofs  upon 
,  a  controversy  at 
his  entries,  may 
by  such  loss  the 
such  action  here- 
I  better  title  now. 

V.  Macy.  85  N.  C, 
f.  HazeU,  99  N.  C, 
m  was  brought,  a 

the  whole  of  that 
e,  then  he  would 
Bsession  as  against 
r  a  junior  grant, 

with  older  grants 
e,  then  he  is  not 
for  even  an  entry 
quo  wfiuld  be  but 
reed  by  an  action. 
.  Fore,  2  Ired.  Eq.. 

ler  grants,  though 
nt  Alexander  and 
iioid  for  failure  to 
)  valid  by  a  cura- 
1  statute  could  be 
lired  by  the  plain- 
it  in  Alexander, 
of  one  person  to 
)ut  the  consent  of 
ional  exercise  of 


Estoppel — ^fan 

1.  A  wife  ie  not  estopped 

band,  in  her  prew 
which  she  is  entitli 

2.  Uoder  the  Act  of  1885 

the  passage  of  that 

purchasers,  unleee 

8.  An  unregistered  deed 

converted  into  ■  lei 

Civil  action  for  Ii 
ber  Terra,  1890,  of  H 

The  actiou  was  coi 
Phillips,  wboafterwa 
made  parties. 

It  was  admitted  ll 
Surlea  owned  the  Ian 
deed  to  N.  L.  Phillij 
which  deed  was  regi^ 

On  28th  April,  18^ 
deed  back  to  W.  B.  £ 
1854.  W.  B.  Surlea 
February,  1859,  whe 
valuable  consideratii 
entered  and  remaine 
His  family  coatinuec 
ceedings  to  make  re 
Daniel  Stewart,  his  ac 
sale  to  H.  A.  Hodges 
mation  of  sale  and  p 
Stewart,  by  order  of 
dated  7tb  April,  188^ 
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L  Surtes  was  present,  and  at  the 
»r  Daniel  Stewart,  got  up  and  pub- 
is perfectly  good.  This  stalement 
)f  N.  L,  Pliillipsand  wife  Patience 
im  interposed  any  objection,  nnd 
16  sale  by  acting  as  auctioneer, 
ately  took  possession,  and  has 
T  since. 

L.  Hiidges  ]iad  paid  for  the  land, 
n  possession,  N.  L.  Phillips  showed 
elf  and  wife  from  W.  B.  Surles, 
unregistered,  and  told  him  that, 
id  for  the  land,  he  cuuld  hold  it 
Id  surrender  the  deed  to  him  for 
arked  that  he  wouldn't  give  him 
This  was  the  first  notice  Hodges 

7,  N.  L.  Phillips  and  wife  made  a 
to  their  son  W.  P.  Phillips,  the 
tituted  this  suit  8th  June,  1888. 
•9,  leaving  his  wife  Patience  W. 
10  is  still  living  and  was  present  at 
not  f-xamined. 
!  following  special  instructions  in 

V.  B  Surles  to  N.  L.  Phillips  and 
,  not  having  been  registered  until 
no  title  as  against  J.  U  Surtes  or 
Bs,  under  Acts  1885,  ch.  147,  §  1." 
lated  that  such  wa»  his  opinion, 
^e  the  jury,  the  plaintiffs  excepted 
iiid  in  deference  thereto  submitted 


■ief )  and  F.  P.  Jones,  for  plaintiff 
Tendant. 


Davis,  J.— after  6ti 
foregoiog  is  the  full 
which  it  will  be  seen 
of  merit  or  equity  in 
troversy,  and  we  sha 
upoD  which  he  reliei 

It  will  be  conceded 
deed  of  April  2d,  Ifi 
and  Patience  W.  PI 
took  the  land  per  m 
Code,  §  1326)  abotisb 
not  apply  to  couveya 
assigned  by  Gaston, 
B.,  537,  that  "being 
the  whole  estate  as  o 
of  them  the  whole  ei 
V.  Barnes,  87  N.  0.,  3 

It  will  be  conceded 
by  N.  L.  Phillips  aloi 
wife,  Patience  W.  P 
Sivwnton  v.  Conidiut 

It  is  insisted  for  t 
Phillips  and  his  wife 
chaser  for  value  and  ^ 
estupped  from  assert! 
N.  L.  Phillips,  but  i\ 
sale  with  her  husban 
licly  in  her  hearing 
not  by  that  Hlone  esst 
not  be  entirely  satis 
thougii,  speaking  for 
precedent,  I  am  uni 
fraud  in  the  wife,  wl 
attend  the  sale,  to  sts 
statement  that  estop] 
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iim  to  make  the  statement.  It  is 
my  faoDest  purpose  in  withholding 
ubiicity  for  more  tlian  thirty  years 
i  and  wife  through  whom  the  plain- 
of  preBumptions  had  commenced  to 
of  a  century  before  this  action  was 
unlike  the  statute  of  limitations, 
as  to  all  persona  not  under  diaabili- 
a  statute  of  repose  that  no  saving  is 
3  of  infanta  femes  covert  or  persons 
dm  V.  Womack,  88  N.  C,  468,  and 
rned  counsel  for  the  defendant  was 
II  be,  to  rely  upon  the  act  of  1885, 
I  deed  of  no  avail  against  creditors 
or  value  unless  registered  prior  to 
as  it  was  roistered  aft«r  that  time, 
.d  not  pass  the  legal  title,  but  only 
perfected  by  registration.  Davis  v. 
I  cases  ciied.  Counsel,  in  his  brief, 
ve  been  prudent  for  a  purchaser  to 
V  N.  L.  Phillips  acquired  his  title? 
J  disclosed  the  fuct  that  he  held  only 
rife,"  etc.,  which  would  bring  the 
f  the  act  of  1885.  This  contention 
iritb  some  force,  but  for  the  fact  that 
•c*  of  information  to  which  be  could 
^han  to  N.  L.  Phillips,  who,  in  the 
the  deed  under  which  they  claimed 
»  fraudulent  assurance  that  the  title 

aintiff  says  the  deed,  when  regis- 
execution,  and  "the  Act  of  1885 
1  if  the  effect  of  it  would  be  to  divest 
.885,  an  estate  which  vested  in  her 
error  of  counsel  is  in  overlonking 
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the  fact  that  but  for  the  A' 
aive  Acts  after  two  years 
time  for  regislration,  the 
have  conveyed  no  legal 
years  from  April  2(i,  1852. 

Registration  is  required 
chasers  for  value  and  cred 
the  legislature  did  not  thii 
registration  after  January 
ity  to  deeds,  as  against  m 
and  the  case  before  us  ill 
makers 

There  is  no  error,  and  tl 


D.  G.  MCMILLAN  «t 

Lien — Sale  under  ExecuHo'. 
Eviden 

1.  When  it  appears  that  a  sale  i 
a  puTchaeor  claims,  was 
debt  contrncted  since  the 
rhe  burden  ia  on  the  pure 
and  purchased  was  liable 

S.  A  judgment  to  enforce  a  me 
its  satisfaction,  must  con 
erty,  and  an  t-zecution  tl 
shall  firat  be  sold  to  satisl 

S.  The  judgment  should  also  \ 
period  prescribed  by  the  i 

4.  In  all  cases  of  salee  under  aui 
is  on  him  who  claims  th< 
sary  connection  between 
made  and  the  judgment  i 
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for  the  possession  of  land,  tried  at  September 
Harnktt  Superior  Court,  before  Boykin,  J. 

relied  upon  a  SheritTs  deed  for  the  land  in 
ffered  the  record  of  a  civil  action  before  a 
'eace  in  which  the  judgment  was  obtained, 
rwards  docketed  in  tlie  Superior  Court,  and 
jution  issued  thereon,  levy  and  sale  by  virtue 
leiitf  executed  the  deed.  The  claim  declared 
)  Jusiice  of  the  Peace  was  as  follows: 
one  in  November,  December  and  January,  in 
and  1888,  to  the  amount  of  $128.82.  The 
ars  in  Court  and  confesses  judgment,  and  the 

that  the  defendant  pay  to  the  plaintiff  the 
,  and  the  further  sum  of  all  costs,"  etc. 
'a  lelied  u[>on  a  laborer's  lien  to  authorize  the 
I,  without  alloting  the  homestead.    The  lien 
!  following  form : 

EXHIBIT    H. 

IcMillan  Bros,  file  this  lien  against  the  said 
and  S.  W.  Parker  in  the  office  of  the  Clerk 
r  Court  of  Haruett  County,  N.  C,  in  and  for 
Said  lien  is  for  work  and  lalior  on  the  two 
'.  Williams  and  S.  W.  Parker,  as  per  bill  of 
'ewilh  filed;  said  houses  — two  in  number — 
1  the  County  of  HHrnelt,in  the  town  of  Dunn, 
of  Harnett.  And  upon  the  said  two  houses, 
C.  T.  Williams  and  S.  W.  Parker  now  reside, 
Dunn,  Harnett  County,  N.  C,  the  said  McMil- 
I  their  lien, 
day  of  June,  1888. 

McMillan  Bros  ,  Claivumla." 

!om|>ani^  by  a  bill  of  particulars. 

as  rendered  for  defendants  end  pUJntiSs  ap- 
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imount  of  the  note  and  tlie  purchase-price, 
accept  the  paymeot  thus  offered, 
evidence  tending  to  show  that  defendant 
)ing  to  "work  a  little  scheme  on  Wynne;" 
hen  he  was  asked  by  ttie  husband  of  the 
t  he  had  done  with  the  horses,  said  he 
it  of  her  reach." 

er  evidence  that,  after  getting  possession 
le  early  morning  he  had  started  them  in 
s  home;  in  an  adjoining  county,  by  the 
,rter  going  a  short  distance  had  changed 
3ad.  It  was  admitted  that  defendant  had 
tank  in  Raleigh  at  that  time. 
be  evidence,  and  before  his  Honor  chained 
idant  prayed  for  the  following  instruclion, 
evidence  the  plaintiffs  are  not  entitled  to 
is  Honor  refused  to  give  and  defendant 
rged  the  jury  as  follows:  "If  George  W. 
1  in  to  part  with  the  property  described  by 
resentations  or  concealments  of  facts  on  the 
material  to  the  contract  and  operating  as 
elo,  and  they  were  such  as  a  man  of  ordi- 
;ht  reasonably  rely  on  and  be  influenced 
er  or  owners  did  rely  on  and  were  influ- 
making  said  contract,  then  such  trade  was 
jwner,  or  owners,  of  the  property  have  the 
6  contract  and  sue  for  the  recovery  of  the 
jury  believe  that  the  defendant  went  to 
?  and  fraudulently  represented  to  him  that 
sy  with  which  to  pay  for  the  horses  and 
1  pay  cash  for  the  same,  when  in  truth  and 
have  such  money,  and  did  not  intend  to 
jame,  and  if  the  jury  believe  further  that 
it  to  the  bank  to  collect  money,  intending 
e   the  said  Wynne,  and   to  lead  him  to 
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I  issue,  if  evidence  is  believed,  you  will 

responses  were  as  follows: 
ilaintiffs,  Lucy  A.  Blake  and  George  W. 
to  the  possession  of  the  horses  and  harness 

complaint  on  7th  July,  1890? 

tndant  J.  W.  Bhckley  obtain  possession  of 
irness  by  false  and  fraudulent  representa- 


ge  did  Lucy  A.  Blake  and  G.  W.  Wynne  sus- 

g  of  the  horses  and  harness? 

e  hundred  dollars. 

;  moved  for  a  new  trial,  and  assigned  as 

1  of  his    Honor    to  give  the  instruction 

ice  in  the  allegations  in  the  amended  com- 
idence,  the  cmuptaint  setting  up  a  co-owner- 
>erty  in  the  plaintiffs  Lucy  A.  Blake  and 
le,  and  the  evidence  showing  that  said  par- 
ere. 

he  evidence  it  appeared  that  Mrs.  Lucy  A. 
irried  woman  at  the  commencement  and 
J,  and  that  the  business  connection  between 
■ge  \V.  Wynne  was  formed  and  conducted 
>se  of  trading  in  horses,  such  business  con- 
it  contended,  was  contrary  to  tbe.policy  of 

was  no  evidence  to  show  that  defendant 
;  have  money  with  which  to  pay  for  the 
led  in  the  complaint,  the  evidence  being 
lat  he  had  no  money  deposited  in  any  bank 
I  credit,  but  it  being  proved  that  he  bad  in 
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bis  possession  a  check  for  mt 

when  he  said  he  was  going 

Motion  for  new  trial  rei 

dered  for  plaintiffs,  the  defei 

Messrs.  John  Devereux,  Jr., 
Mr.  N.  Y.  Oulley,  for  defei 

Avery,  J  :  The  main  qi 
whether,  upon  the  whole  ol 
it,  and  in  the  partici:vlar  afipe< 
to  the  jury,  the  plaintiffa  we 

The  mere  fact, if  admitted 
hood,  or  made  a  promise  to 
would  not,  in  all  reasonab 
would  not  invalidate  the  sal 
to  part  with  his  goods  by  a  { 
the  same  day,  showing  a  ch< 
engagement,  when,  in  fact, 
moment  of  making  the  rep 
erty  in  money  at  any  time,  I 
aesaion  of  it  by  holding  out  t 
of  ready  cash,  to  credit  its  " 
against  the  owner  or  one  of 
fraudulent  and  voidable,  a 
owner,  and  where  the  owner 
the  possession,  he  may  main 
deiinite,  and  recover  the  spec 
in  the  nature  of  trover  for  th 
mated  by  the  refusal  to  sui 
on  Contract,  §  667 ;  Benjami 
Smiih  V.  Young,  at  this  term 
Donaldson  v.  Farwell,  93  U.  £ 

The  repreaeatation  of  the 
believed,  that  he  wished  U. 


IN  THE  SUPREMI 


BKVlUJt  V.  Co 


To  the  submission  of  these  issues 
the  ground  that  defendant  bad  of 
matters  before  McRah,  J.,  who  d 
refusal  no  exception  was  taken  bj 
further  ground  that  the  paper-writii 
marked  by  the  Clerk  as  filed  the 
and  called  a  supplemental  return  ol 
had  been  procured  from  the  Justice 
Superior  Court  therefor,  and  put 
notice  to  plaintiff,  and  therefore  die 
the  record.  On  this  objection,  on  ii 
whether  these  matters  embraced  by 
cussed  before  McRae,  J.,  and  ruled 
aut  admitted  they  had  been,  an 
rejected,  and  the  trial  proceeded  up 
the  plaintiff.  To  this  refusal  of 
defendant  excepted. 

In  opening,  plaintiff  announced 
claimed  to  recover  in  this  action, 
decision  of  the  Supreme  Court  in  t 
vices  10  testatrix  of  defendant,  unde 
February.  1885,  to  August,  1886,  e 
testatrix — had  intermarried  with  t 
and  she  introduced  testimony  tendi 
with  the  defendant's  testatrix,  her  ai 
to  August,  1886,  under  a  contract  v 
her  for  her  services,  such  as  cookinj 
tending  to  show  that  her  services  wi 
dollar  per  week,  and  that  during  al 
defendant  was  a  feme  sole. 

To  support  the  contention  of  d( 
submitted,  there  was  testimony  tend 
was  living  with  the  testatrix  of  the 
of  her  family,  without  any  contra< 
pay,  and  defendant  proposed  to  ask 


*  >"»ld  that  the  alleged  libelous  letter  was  a  priv- 
icatioD  as  matter  of  law,  that  there  was  iio 
[o  the  jury  to  show  express  malice,  and  the 
lot  recover. 

mouncement  of  decision  and  iotimalioii  of 
Court,  the  plaintiff  excepted  to  the  rulings  of 
submitted  to  a  nonsuit,  and  appealed. 

Guthrie  and  J.  S.  Maiming,  for  plaintiff. 
•ker  and  J.  W.  Graham,  for  defendants. 

he  words  used  charged  the  plaintiff  with  an 
ce,  and  also  were  calculated  to  disparage  him 
?hey  were  actionable  per  se.  The  defendant 
evidence,  neither  to  prove  the  truth  of  the 
to  show  that  he  had  written  the  letter  for  an 
:  purpose,  but  contended  that  the  letter  was  a 
nunication,  and  that  tlie  burden  was  on  the 
V  express  malice,  which  he  had  failed  to  do. 
g  of  opinion  with  the  defendant,  the  plaintiff 
■nd  appealed.  In  libel  and  slander,  if  the 
aable  per  se,  the  law  presumes  malice,  and  the 
e  defendant  to  show  that  the  charge  is  true, 
munication  is  privileged.     Then  t)ie  rule  is 

inmunicalions  are  of  two  kinds— 
Privilfged — Which  are  restricted  to  cases  in 
luch  to  the  public  interest  that  the  defendant 
It  his  mind  fully  and  freely,  that  all  actions 
1  words  used  are  absolutely  forbidden,  even 
eged  that  they  were  used  falsely,  knowingly, 
is  malice.  This  complete  immunity  obtains 
public  service  or  the  due  administration  of 
it,  e.  g.,  words  used  in  debate  in  Congressand 
atures,  reports  of  military  or  other  officers  to 
18 


and  to  this,  again,  two  tl 
made  not  merely  on  an  O' 
it,  but  also  from  a  sense 
a  belief  of  its  truth  "  Ci 
Paukt,  L.  R.,  5  Q.  B.,  a 
proved  by  some  extriiimc 
sonal  hostility  oi'threatss 
ant  towards  the  plaintiff, 
prove  malice  by  extrins 
words  of  the  libel  itself,  i 
its  publication  as  afford 
supra,  277-288;  13  Am. . 

Ill  the  present  case  the 
murder  and  with  havir 
election.  There  was  evi 
charges  were  untrue,  a 
was  good.  There  was  nc 
admits  that  the  object  of 
the  removal  of  plaintiff  f 
evidence  on  the  face  of  ll 
motive  of  the  defendant  i 
of  his  alleged  action  in 
tion,  and  spleen  on  accou 
had  his  recommendatior 
appointed  to  the  offices  tc 
in  the  letter  had  been 
tending  to  prove  malice, 
be  personal  ill-will  to  the 
submitling  the  case  to  th 

If  the  defendant  made 
or  maliciously,  but  bonaj 
public  service,  the  plai 
charges  made  by  the  deft 
plaintiff  was  of  a  difleren 
him,  however,  no  license 
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ty  to  the  Federal  Union,  this  power,  so 
ntia],  to  the  public  weal,  has  been  lodged 
3  reach  of  either.  There  is  nothing  upon 
te,  HS  in  that  discussed  in  Robbina  v. 
,  supra,  to  show  that  it  was  intended  to 
ale  as  h  nstriction  upon  the  interstate 
:ontrary,  the  enforcement  of  the  penalty  ' 
;  and  a  compensation,  placed  within  the 
ho  consigns  his  freight  to  another  State, 
□self  of  its  u id  a3  an  incentive  to  prompt- 
tent  as  the  local  shipper  may  do.     In 

before  us  has  ils  origin  in  a  failure  to 
T  Slate,  and  we  are  asked  to  declare  the 
i  aid  has  been  invoked  to  expedite  inter- 
to  thereby  leave  the  defendant  at  lib- 
uch  traflfic,  not  by  legislation,  but  by 
induct. 

on  the  argument,  that  a  State  could  not 
panies,  doing  business  between  States, 
emoving  freight  within  a  given  period 
.iring  the  facilities  for  shipment  from  the 
thdrawal  of  the  company's  cars  from  it. 

may  be  met  and  provided  against  by 
imilar  statute  in  the  adjacent  .State,  and 
ipany  to  provide  an  adequate  supply  ef 
sight  without  delay.  Besides,  the  same 
rally  follow,  if  the  statute  were  limited 
^impelling  the  removal  of  freights  con- 
lin  the  State,  and  if  the  argument  were 
1  us  at  all,  we  would  be  driven  to  the 
penalty  cannot  be  recovered,  even  where 

ship  the  freight  to  a  station  in  North 
30t  be  provided  for  the  shipment  of  local 
oved  to  particular  points  not  to  fulfill  a 

who  have  been  induced  by  the  invita- 
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Civil  action,  originally  comm 
the  Peace  and  carried  by  appeal  t( 
county  of  Chatham,  and  tried  befi 
Term,  1891,  of  said  Superior  Coui 

The  plaintiff  sued  on  a  promiBS 
lowing  is  a  copy 

"$125.00.  Durham, 

Six  naonths  after  date  I  promise 
B.  Pallett  &  Co.  one  hundred  and 
tiable  and  payable  at  Durham  J 
Wortham,  Warren  &  Co.  Planing 

Endorsed :  W.  B.  Pallett  &  Co. 

The  defendant  admitted  the  ex 
the /actum,  failure  of  consideralioti 
of  a  contemporaneous  contract,  as 
The  plaintiff  introduced  the  not 
The  execution  of  the  note  ha 
defendant  offered  in  evidence  an  i 
Pallett  &  Co.  and  himself,  marked 
stance  that,  "  whereas,  W.  B.  Pall 
Durham,  had  established  a  perma 
f»r  the  purpose  of  manufacturing  ( 
Combination  Slat  and  Wire  fenc* 
named  they  appointed  the  defendi 
ufactured  fence  in  the  township  of  I 
and  receive  the  compensation  nam 
lett  &  Co.  were  at  all  times  to  furni 
fence  at  the  price  of  45,  50  and  55 
to  the  character  of  the  fence,  and 
Pallett  &  Co,  five  cents  per  rod  of 
had  sold  1,000  rods  of  fence  and  ret 
$250 ;  as  be  has  this  day  secured  1 
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the  latter  and  charge  him  with  Ui 
advancement.  Meeker  v.  Meektr,  1 
Speer,  14  N.  J  (Chan.),  240. 

The  evidence  is  volumiiiout:,  and 
purpose  to  recite  and  advert  lo  it  h 
ficient  to  say  that  we  have  examinci 
to  decide  that  there  was  compete 
referee  from  which  he  might  find 
appellant  intended  to  charge  the  !att 
of  the  land  referred  to,  not  as  a  gift, 

Theohjectionsand  exceptions  tot 
before  the  referee  do  not  appear  to 
by  the  Court  below,  and  hence  iht 
review.  It  seems  that  it  was  not  i 
consider  them. 


HUGH  J.  LOVIC  V.  THE  PROVIDENC 

Appeal — Recm 

Where  there  is  no  at&tement  of  case  on  app 
thti  record,  the  judgment  will  be  affi 

Civil  action,  tried  at  February  ' 
Superior  Court,  before  Connor,  J. 

Mr.  0.  H.  Onion,  for  plaintiff. 
Mr.  M.  De  W.  SleoeiiBon.  for  defend 

Davis.  J. :   There  is  no  ptBtement 
aod  no  exceptions  or  aseignmeut 
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Perry  v.  Bri 

Mr.  N.  V.  OvlUy{hy  brief),  for  i 
Mr.  J.  W.  Hays  (by  brief),  for  d( 

Clark,  J.:  This  action  is  to  reco' 
of  an  agricultural  lieu  thereon  gi 
the  plaintiff.  The  Baid  lien  desc 
such  crops  are  lo  be  raised,  as  fol 
land  in  Granville  County,  know 
deceased,  or  any  other  lands  be  (I 
vftte  during  the  year  1888."  Tl 
description  of  the  land  on  which  1 
too  vague  and  uocertain  to  pass  til 
dered  judgment  on  that  ground 
which  he  excepted.  The  record  < 
of  the  Judge,  nor  any  other  except 

It  has  been  held  in  Weil  v.  ^ 
description,  similar  to  that  above  n 
cient  as  to  crops  raised  by  the  defe 
the  land  in  the  county  named  "i 
deceased,"  and  that  such  descriptio 
and  insufficient  by  the  superadd 
lands  he  may  cultivate."  The  la' 
plusoge,  not  vitiating  the  defiuiti 
"  the  land  in  Granville  Ci»unty  If 
deceased,"  which  admit  of  parol  pi 

There  is  no  suggestion  by  exce 
briefs  filed  by  counsel,  that  the 
deceased,"  was  not  sufficiently  id 
there  is  any  doubt  on  that  point,  tl 
in  a  new  trial. 


r 
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OLIVER  LAMBE  et  al.  v.  H.  M.  LOVE  et  a]. 

Appeal — Roads, 

1.  Ad  appeal  lies  from  the  action  of  the  Board  of  County  Commissioners 

conJQrming  the  report  of  a  jury  laying  out  a  road,  notwithstand- 
ing there  was  no  appeal  from  the  original  order  allowing  the  road 
and  appointing  a  jury  to  locate  it. 

2.  An  appeal  from  a  refusal  to  dismiss,  before  final  judgment,  is  prema- 

ture. 

This  was  a  petition  to  have  a  public  road  and  ferry  estab- 
lished, heard  before  Mclver,  J.,  at  Spring  Term,  1891,  of 
Chatham  Superior  Court. 

The  prayer  of  the  petitioner  was  allowed.  The  jury  laid 
out  the  road,  assessed  damages  and  made  their  report  to  the 
County  Commissioners,  who  confirmed  the  same.  Thereupon 
the  respondents  appealed  to  the  Superior  Court.  In  the 
latter  Court  the  appellants  (petitioners)  moved  to  dismiss  the 
appeal,  ''upon  the  ground  that  the  defendants  (respondents) 
should  have  appealed  from  the  order  of  the  Commissioners 
establishing  the  public  road,  fixing  the  termini  and  direct- 
ing the  SherifiF  to  summon  a  jury  of  freeholders  to  lay  off 
said  road,  and  that  the  defendant  could  not  appeal  from  the 
order  confirming  the  report  of  the  jurors."  The  Courtdenied 
the  motion,  and  the  petitioners,  having  excepted,  appealed. 

Messrs.  John  Manning  and  ./.  8,  Manning^  for  plaintiffs. 
Mr.  T.  B.  Womack,  for  defendants. 

Merrimon,  C.  J.:  It  may  be  that  the  respondent  was  sat- 
isfied with  the  order  of  the  County  Commissioners  directing 
the  laying  out  of  the  public  road,  and  he  did  not  desire  to 
appeal  from  such  order,  but  he  may  have  been  dissatisfied 
for  good  cause  with  the  action  of  the  jury  in  some  material 
109  —  20 
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IN  THE  SUPREM: 


TUNSTALI^  tJ.  O 


will  be  allowed  ten  days  from  the 
submit  a  printed  brief. 

This  is  the  first  occasion  on  whi( 
rule  has  been  before  the  Court,  anc 
ing  as  to  the  conflicting  rights  ol 
upon  the  improper  granting  of  the  ( 
occur. 


ROBERT  A.  TUNSTALL  v.  BK 

Evidence —Experl — Comparison  o 
Deed — Release — Contract — S/ 

1.  A  witness,  who  has  qualified  himself  t 

ence  of  the  jurj,  be  allowpd  to  coi 
neae  is  questioned,  with  another  ps 
alleges  the  falsity  of' the  first,  am 
provided  the  instrument  so  propose 
parison  is  not  denied,  or  the  person 
Ijeen  made  is  estopped  to  denj  it; 
such  bssis  requires  proof  to  estab. 
neous  to  admit  it  in  evidence. 

2.  In  an  action  to  recover  land.  Ihe  plai 

from  the  devisor  of  the  defendan 
endorsement,  not  under  seal  and  t 
been  made  bv  plaintiff  in  the  folio 
my  right  and  title  to  the  within  c 
tending  to  show  that  Ihe  devisor  li 
thereon,  and  occupying  it  as  his  o' 
that  his  devisee  continued  to  do  tbt 
death;  that  the  plaintiff  lived  net 
claim  to  the  land  until  after  the 
declared  that  he  had  no  interest  in 
on  the  deed  did  not  operate  as  a  rei 
veyed  by  the  deed  ;  (2)  Neither  the 
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Dewky  e.  Sot 


followed  as  a  just  and  proper  princ 
the  record  states  that  the  paper  ol 
standard  of  comparieon,  was  a  boi 
signature  of  Robert  Tunstall  "  had 
the  trial.  The  plain  meaning  of  t1 
troverted.  It  is  not  merely  stated 
"tending  to  prove"  such  paper,  n 
way  that  there  was  any  controvert* 
uineness  of  the  signature  to  the  a 
not  to  presume  that  the  Court  bel< 
tion  is  the  other  way.  The  state 
exemplar  "  had  been  already  prov 
with  the  fact  that  it  is  not  alleged 
any  evidence  to  cimtradict  the  gen 
conclusive,  on  appeal,  of  the  fact 
already  "  proved,"  i.  «.,  its  genuinei 
had  been  offered  in  proof  Otherw 
an  untruth,  since,  if  the  genuinenc 
as  an  exemplar  had  been  controv 
been  "proved"  till  the  evidence  1 
jury.  If  the  record  is  true,  and 
writing,  which  in  a  previous  slagi 
"  proved  "  to  be  genuine,  was  propt 
to  be  used  by  the  expert  as  a  stand 
signature  in  controversy. 
Per  Curiam. 


CHARLES  DEWEY  et  al.  v. 
Judgment — Lien — Docketing — I 

1.  To  constitute  a  lien,  a  judgment  must  I 
prescribed  by  The  Code,  g:}  83,  438. 
sible  requirements  is  that  the  recor 
croes-index  of  the  names  of  the  part 
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George  Harris),  and  D.  L.  Russdl,  cou- 
I  the  best  means  to  curry  out  their  com- 
btain  imaiediate  possession  of  the  prop- 
[ht  make  a  sale  iliereof,  and  well  knowing 
jI  means  of  accomplishing  this,  they 
id  proceeded  to  execute  the  base,  inalic- 
1  of  suing  out  a  writ  of  arrest  and  bail 
i  malicious  pretence  that  plaintiH*  was 
e  to  the  property  by  claiming  it  to  be  his 
;  him  arrested  and  removed  from  the 
oned,  so  that  they  might  take  possession 
itiff  was  removed ;  by  whicli  wrongful 
le  process  of  the  Court  was  abused,  and 
lot  set  forth  in  the  affidavit  upon  which 
vas  obtained. 

of  this  unlawful,  base  and  malicious 
?,  they  applied  to  Henry  P.  Wt^st,  the 
i  induced  him  to  sign  a  bond  required 
ed  out  before  the  Clerk  a  writ  of  arrest 
le  same  placed  in  theSheriff's  hands,  who 
)u  about  the  first  day  of  November,  in 

arrested  and  removed  the  plaintiff  from 
i  property  which  he  wasquietly  enjoying 

his  own;  and  as  soon  as  plaintiff  was 
dants  took  possession  of  and  held  the 
'  sold  it  to  the  Wilmington   Sea   Coast 

ts  well  knew,  at  the  lime  they  made  said 
;iff  was  a  very  poor  man,  and  that  no 
obtained  from  him,  and  that  the  state- 
affidavit  that  he  was  slandering  their 
that  the  purpose  and  object  in  bringing 
bold  him  to  answar  a  claim  for  damages, 
uth  and  fact,  as  above  alleged,  and  has 
by  defendant  George   Harris,  for  the 


may  prosecute  in 
<e  adjudged  guilty 
jsecution,  nor  can 
lor,  wliate%'er  may 
'or  alleged  malic- 

I  "Ihere  is  not  the 
itsgavettieSheriff 
gency  of  tlie  writ 
is  not  against  the 
is,  but  against  the 
rauduieiitly  sued 
se  falsely  alleged 

by  the  demurrer, 
icess,  but  the  ulte- 
he  land,  and  no 

necesaary.  They 
luty,  would  arrest 
d  out,  and  thereby 
nd  level  Sneeden'a 
'operty  so  that  he 

9  take  it  (hat  Har- 
iff  iu  the  original 
t  was  issued, 'Such 
plaintiff,  that  the 
this  plaintiff  had 
of  it  and  &et  up 
us  iutent  to  injure 
I,  we  would  have 
lovering  damages 
Dusly  took  posses- 
vacant  in  conse- 
Qent  of  the  plain- 
in  discharging  his 


the  day-time  with  a 
road,  aod  also  testi- 
>efeDdant  introduced 

were  on  the  train  at 
hey  testified  that  the 
ain  running  rapidly 
engineer  in  charge  of 
]r  stock  in  front  of  the 
grown  up  close  to  the 
within  two  feet  of  the 
t  the  horse  was  con- 
eds  and  hushes  until 
le  suddenly  emerged 
ck;  thai  the  engineer, 
ling  on  the  lookout  to 
he  cattle  alarm  and 
rere  applied,  but  that 

all  these  efforts  were 

horse  and  killed  him. 
let  the  jury,  "If  the 
1  as  he  could,  hy  look- 
ivered  the  hor^e  and 
ind  to  stop  the  train, 
im  striking  the  horse, 
legligence,  and  plain- 

luld  be  true  unless  the 
lies  and  weeds  to  grow 
k  that  the  horse  was 
to  stop  the  train  and 

■  to  instruct  that,  "If 
er  was  prevented  from 
irevented  from  seeing 
lookout,  by  the  weeds 


I  laid  dowD  by  this 
injuring  live  stock, 
:uss  the  instruction 
it  even  though  the 
>st  vigilant  outlook, 
1  (he  vicinity  of  the 
t  was  the  duly  of  the 
Irack  reasonably  clear 
ilock  approaching  its 
prevent  their  destrue- 
d  that  the  horse  was 
weeds  and  bushfs, 
irmitted  to  grow  np 
engineer  could  not 
endant's  negligence 

latever  may  be  the 
cise  dominion  over 
custom  has  been  to 
IS  been  taken  for  the 
side-diiches  that  are 
ainage  by  the  coin- 
luty  of  the  corpora- 
the  large  trees  that 
track,  we  would  be 
that  would  make  it 
ct  themselves  from 
any  portion  of  the 
;e  purposes  proper, 
ligh  grass,  weeds  or 
tely  outside  of  the 
ligh  enough  to  con- 
iin  engineer  who  is 


;  his  engine  in  condition 

ke  are  permitted  to  grow 
ey  not  infrequently,  par- 
V  so  high  and  thickly  as 
d  prevent  the  engineman 
Imost  upon  it.  He  then 
ushing  train  alarm  the 
,  the  track,  is  ifilled,  the 
ck,  passengers  killed  or 
led.  All  this  may  easily 
eusily  prevejited  by  keep- 
es  and  high  wee  is  that 
I,  the  stock  would  gener- 
iten  them  off  or  stop  the 
himagevery  serious  in  its 

clear  is  trifling  compared 

0  do  so.  Indeed,  one  of 
1-way  allowed  to  railroad 
B  those  mentioned.  It  is 
be  kept  reasonably  clean 
II  give  rise  to  injury  and 
>een  held  Diat  it  is  negli- 

on  the  road-way,  or  dry 
emain  there,  because  they 
'  spread  devastation, 
be  that  the  road-way  can  ■ 
le  not  general  nor  com- 
t  shall  ni)t  be  done  when 

1  requirement  will  drive 
ight  against  farmers  and 
s  a  matter  of  favor,  to  cul- 
<  the  road  track.  This  is 
k  are  not  allowed  to  go  at 


large  in  the  fiel 
like  grow,  and  I 
straying  in  (he 
III  the  presen 
permitted  to  gn 
possibility,  the  t 
not  have  been 
engineman  mig 
he  did  and  frigl 
slackened  the  s[ 
WHS  fortunate  tt 
and  greattT  dan 
my  judgment,  t 
ligence,  and  ths 
reaEonable  and 

Davis,  J.    O 
Chief  Justice. 
Per  curiam. 


JUL 

Frc 

kn  action  brou 
moneys  allej 
which  the  bt 
the  convey  at 
embarrassed 
his  creditors 
pose  and  par 
evidence  of 
witness  to  pr 
was  not  entii 
ity  to  perpe 
Courts  will 
claim  ariiing 


That  at  ttie 
the  plaintiff,  i 
indebted  to  v 
tioned,  and  we 

plaintiff  and 
was  made  for  I 
tlementof  his 
with  the  un( 
defendant  that 
land  according 
Tlie  defendi 
belialf,  and  tea 
made  deed  to  I 
The  defenda 
by  plaintiff  to 
that  he  was  in 
it  was  made  to 
tion  sustained; 
The  defeoda 
at  the  time  of  t! 
was  to  have  th 
objection  sustai 
The  defendai 
sequently  to  th 
agreed  that  the 
plaintifl' object* 
The  defendai 
sale  to  Lumax 
proceeds  for  his 
objection  sustai 
Wilnesa  testi 
the  money  afle 
lawyer  French 
and  paid  taxes 
ing  up  propertj 
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aaking  deed  to  plaintiff  there  was  a 
•iy  to  one  W.  G.  Curtis,  and  that 
>,  he  paid  off  balance  due  on  said 

about  $600. 

plaintiff  asked  defendant  what  he 
efendant  objected;  objection  over- 
epled.  Answer,  1  am  worth  $5,000. 
le  jury  that  ihe  effect  of  the  deed 
titf  was  to  convey  to  her  the  prop- 
lerein  described.  On  thesaleofthe 
ere  due  to  the  plaintiff,  and  she  will 
I,  unleaj  she  gave  the  same  to  the 

or  ptaintiH',  and  defendant  appt;aled. 

)r — 

le  evidence  to  which  objection  was 

it  the  evidence  offered  by  defendant. 
;  that  the  deed  from  defendant  to 
to  the  property  therein  described. 

plaintiff. 
endant. 

jing  by  any  question  as  to  the  sufii- 
the  defendant  husband  to  the  plain- 
[istered  deed,  we  think  the  defeud- 
'  trial  upon  another  and  different 

iu  his  answer  that,  at  the  time  he 
lestion,  he  was  largely  indeb'.ed  to 
was  then  insdlvent  and  financially 
:his  deed  was  executed  in  fraud  of 
tors;  that  it  was  executed   for  that 

plaintiff  so  well  understoofl;  that 


she  was  so  "  fully 
(between  the  plaintil 
and  all  times,  conve 
should  direct,"  and 
that  the  deed  was  to 
judgments  by  credit 

It  appeared  on  thi 
registration  until  A 
a  deed  to  Lomax,  in 
conclude  her  as  to  hi 
witness  in  his  own  h 
pecuniarily  embaira 
fraudulent  purpose 
objecting,  the  propos 
is  error.    The  evidei 

The  plaintiff's  rij 
fraudulent,  as  allege 
to  the  money  she  set 
and  is  founded  in  a 
ant.  a  party  to  it,  I 
Court  wilt  not  help 
plaintiff  is  a  marriei 
cannot  help  her  or  a 
acquire,  liold  and  di 
/erne  sole.  She  has  t 
a  fraud — the  fraudu 
husband.  She  has 
excuses  her  as  to  sue 
participates,  nor  that 
not  even  as  against  1 
aid  of  the  Courts  to 
and  immunities  in  S' 
her  to  share  in  a  fri 
into  a  court  of  justic 
it.    The  law  abhors 
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ave  benefit  of  it.  It  would  be  singu* 
reat  reproach   to  tlie  courts  of  jus- 

his  wife  could  perpetrate  a  fraud 
he  Courts  would  afterwards  help  her 
,  her  husband  growing  out  of  that 
e  wife  mast  be  on  the  same  footing 
.ed  as  such.  Burns  v.  McGregor,  90 
■ook>',  99  N.  C,  207 ;  Loftin  v.  Cross- 

V.  Turpiit.Id.,  137. 
tas  relevant  and  pertinent — it  (ended 
lid  as  alleged.     If  it  be  said  that  it 

the  plaintiff  had  knowledge  of  and 
,  (he  answer  is,  it  was  relevant  and 

have  been  received.  It  may  be  that 
ave  testified  that  (he  plaintiff  had 
ight  be  that  he  would  have  proven 
le  other  witness,  or  in  some  other 
e  do  so  after  the  Court  had  excluded 
)f  fraud?  Besides,  there  was  some 
f 's  knowledge  of  it.  The  deed  wag 
did  not  offer  it  for  registration  until 

years  having  elapsed,  and  in  the 
joined  her  husband  in  executing  a 
,  in  whicli  it  was  recited  that  she  did 
,  her  right  of  dower.  This  recital, 
0  her  as  (o  any  other  right  she  might 

evidence  that  she  did  not,  at  tiiat 

question  as  having  been  made  as  a 

the  land  to  her. 

lefendant  is  entitled   to  a  new  trial. 

Error. 
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etermined  that  the  land  aued 
The  complaint  substituted  the 
ded,"  "  but  it  was  not  insisted 
*'as  a  fatal  variance  between 
ni  plaint  and  that  embraced  in 
!ed  offered  to  sliow  title."  The 
to  the  sufficiency  of  Ihe  corn- 
that  the  description,  ns  there 
susceptible  of  e:xplanaliou  by 
xplicilty  declared  ihat  as  the 
mended  or  incorrectly  copied," 
ssed  because  of  the  use  of  the 
!  of  the  word  "  bounded,"  nor 
lie  allegation  and  proof,  "for," 
[lint  was  not  made  as  it  might 
lainly  seen  that  the  statement 
in  the  complaintwas  too  vague 
y  to  tlie  determination  of  the 
a  dictum  and  nut  necessarily 
ue,  however,  that  the  principle 
okiiaon,  supra  (decided  at  the 
!  to  the  very  brief  opinion  in 
le  decision  was  founded  solely 
.  Vttvghan,  supra, 
ve  feel  at  liberty  to  examine 
)f  the  Court,  with  a  view  of 
iple  mentioned  should  reinain 
Jed  judicial  authority  in  this 

nee  of  the  question  must  be 
:lended  and  perhaps  tedious 
1  the  subject, 
'eason  of  the  tiling,"  without 


When  one  has  paid 
land,  it  would  offend 
deprive  liim  of  his  pi 
posilive  rule  of  law, 
iinperalively  demnnd 
Therefore  it  is  that  tl 
deeds  to  be  void  becai 
can  with  reasonable 
numerous  decisions  ol 
of  descriptious  preseti 
but  one  clear  iind  unt 
Judges,  and  that  is, 
frauds,  to  give  effect 
M  res  magis  vakat  q 
found  it  impossible,  a: 
any  artificial  rules  by 
to  be  ascertained,  and 
to  resort,  in  such  iiisti 
which  cmniend  then 
understiitiding. 

Now  if  I  own  a  disi 
conveyance  as  a  tract 
ing  the  lands  of  A,  B 
layman  of  common  ii 
vague  and  indefiuile 
attempt  to  identify  it' 
but  one  tract  adj'>ihii 
DO  other  hinds  whuie 
would  he  not  be  ast< 
nished  no  means  by  v 
tliHt  on  account  of  th< 
of  '■hounde.i,"  or  "bm 
ever?  We  think  it  1 
liini  unde  stuU'l  why, 
necessary,  while  he  co 
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land  described  was  not  a  distinct  tract,  or 
n  V,  Chambers,  4  Ired  Eq.,  125)  a  part  of  a 

the  wordi  mentioned,  or  others  of  similar 
become  very  material;  but  we  repeat  that  it 
iderstand  how  they  are  so  important  in  the 
'  of  illustration. 

i  the  argument  in  Harrell  v.  Butler,  92  N.  C, 
ed,  for  it  cannot  be  seen  how  such  a  descrip- 
y  (as  is  said  in  that  case)  "to  one  tract  as 
that  adjoins"  them,  when  there  is  only  one 
to  the  grantor  that  does  so  adjoin  them  ;  nor 
ilood  whttt  dififerenee  it  makes  whether  this 
;t  might  "He  as  well  on  the  one  side  as  the 
ds  belonging  to  those  persons." 
['iplion  we  have  mentioned  is  not  so  vague 
8  to  exclude  the  introduction  of  parol  testi- 
the  land,  is,  we  think,  well  sustained  by  the 
mderance  of  the  decisions  in  this  State.  But 
to  these,  we  will  examine  the  cases  cited  in 
ontrary  view: 

Cook,  1  Jones  Eq.,  270,  the  description  is  dis- 
and  the  grant  was  held  good.  The  cose, 
in  point. 

VilliamH,  Busbee  Eq.,  1G2,  the  description  is, 
enters  one  hundred  acres  of  laiid  on  the 
«,  adjoining  tlie  lands  of  his  own  and  runs 
"  It  was  held  that  the  entry  was  too  VHgue 
lice  to  a  junior  onterer  who  had  surveyed 
:eti  out  a  grant.  A  perusal  of  this  case  will 
gcst  that  the  one  hundred  acres  was  but  a 
tract. 

limbers,  4  Ired.  Eq  ,  126,  the  description  is, 
of  land  lying  on  Flat  river,  including  Ttiy- 
r  house-and  lot,  adjoining  the  lands  of  Louis, 


Davies,  Woinaek  s 
nite,  "because  it  it 
to  be  laid  off  aroi 
manifest  that  the( 
ing  "  would  liave  1 
conveyed;  and  tlii 
of  a  larger  tract,  h 
off,"  etc.,  as  well  as 

In  Grier  v.  Ilhiji 
tain  piece  of  lant 
lands  of  A  and  B, 
posed  to  contain  I 
that  the  tract  out 
contained  seventy 
the  same,  it  was  hi 

We  feel  sure  ths 
case  put  by  us,  in 
subject  of  the  com 

In  Dickens  v.  Bo 
tract  of  land  lying 
ing  the  lands  of  Jo 
ing  twenty  acres,  i 
words  "  and  uihers 
'  some  cases  of  doub' 
and  the  decision  is 
V.  Batlcr  it  is  ven 
is  overruled  by  Fc 
case  (which  seems 
ciled),  the  deseript 
land  adjoining  tii< 
held  it  to  be  insuff 
V.  Baits,  because  nc 
both  the  quantity  : 
It  will  be  seen  iha: 
in  point,  and  withe 
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B  eEScacy  of  the  word  "orljoining,"  which  is  fully  sup- 
d  by  authorities  ciied. 

using  here  for  a  moment,  we  will  remark  that  the  neces- 
or  the  presence  of  tlie  word  "my"  or  "my  lands"  in 
descriptions  in  conveyances  by  the  owner,  as  indicated 
ireral  of  the  older  euses,  seems,  from  a  perusal  of  the 
oing  decisions,  to  be  no  longer  recognized,  and  their 
atertality  is  distinctly  declared  by  the  late  distinguished 
"  Justice  in  Farmer  v.  Baits,  supra,  where  he  says  "  that 
ssertion  of  title  in  the  vendor  is  not  less  unequivocally 
ved  in  the  very  act  of  disposing  of  it  as  his  property." 
mid  indeed  seem  1)ut  charitable  to  assume  that  he  who 
rtakes  to  convey  properly,  intends  to  dispose  of  what  he 
13  to  he  his  own. 

t  to  resume:  In  additon  to  other  cases  that  may  be 
,  we  have  a  series  of  decisions  as  to  the  sufficiency  of 
i  on  executions  issued  by  Justices  of  the  Peace  under  a 
te  wich  required  the  officer  to  designate  "the  lands  and 
aenta  he  has  levied  on,  where  situate,  on  what  water- 
le  and  whose  land  it  adjoins."  Revised  Code,ch,  62,  §  16, 
is  urged  that  these  decisions  ought  to  be  confined  to 
arisiig  under  the  statute,  and  should  not  be  consid- 
in  the  construclion  of  ordinary  conveyances.  But  if 
lamine  into  the  purpose  of  the  statute,  it  will  plainly 
nr  that  such  a  contention  is  without  foundatiun.  Under 
irmer  law,  the  land  of  the  judgment  debtor  was  bound 
te  fieri  facias,  and  it  was  not  essential  to  the  acquisition 
lien  that  a  levy  should  have  been  made.  It  wasother- 
when  an  execution  was  issued  by  a  Justice  of  the  Peace, 
lich  case  the  lien  was  created  only  by  the  levy,  which 
,  says  Pearso.v,  J,,  have  had  "a  certain  degree  of  par- 
irity  so  as  to  identify  the  land  and  enable  the  Sheriff 
ill  under  the  venditioni  frponas,  and  of  which  notice 
.  have  been  given."  Judge  v.  Hoiihton,  12  Ired.,  113.  It 
For  the  very  purpose  of  insuring  this  particularity  that 


the  statute  whs 
staad,  why  (in  tl 
and  effectuate  i 
and  unequivocal 
lowed  in  all  case 
upon  in  the  cons 
manifest  from  se 
in  Kitchen  v.  Her 
tiori  in  this  conli 
constables  in  le' 
no  difficulty  as  t 
See  also  farmer 
0  Iredell,  382  (a 
as  authority,  anc 
descriptions  gent 

We  will  now 
have  been  held  a 

"Levied  on  t! 
adjoining  the  lut 
and  others."      \^ 

"Levied  on  th 
Paul  to  450  acre 
ing  the  lands  < 
McLain  and  olhi 

"The  lands  of 
waters  of  Tyson 
roughs  and  othe 
Hard  v.  Phillipa, 

"  Levied  this 
the  east  side  of  t 
Stephen  M.  Grac 

We  could  cite 
the  word  "adjoii 
pie  we  have  put, 
euce  of  this  cons 
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>re  should  ever  have  been  any 

(?at  weight  of  aulhority,  and  in 
which  may  follow  a  further 
jestion,  we  lliink  that  we  should 
)re  the  didum  in  tiie  case  of  Blow 
ugh  we  naay  often  be  perplexed 
of  this  character  by  reason  of 
le  subject,  it  is  far  better,  in  our 
sy  arise,  with  an  anxious  effort 
on  of  the  parties,  than  by  the 
i,  to  shut  out,  in  many  instances, 
other  exceptions  are  without 


lo  not  concur  in  the  opinion  of 
t  of  the  term  I  prepared  a  dis- 
s  ray  purpose  to  condense  and 
ut  the  pressure  of  more  impor- 
rom  doing  so,  and,  as  I  stand 
eel  willing  to  occupy  so  much 
m  of  placing  before  the  profes- 
sons  for  disagreeing  with  my 

Affirmed. 


al.  V.  THE  ORE  KNOB  CO. 

Stock — li'/erence — Report. 

incurporated  company  that  the  capi- 
as full  pai<l  Btock,"  does  not  permit 
,0  Btockholdera  without  payment  for 

equivalent  in  property  at  an  honeet 


IMBER  TERM,  1891. 


>.  Orb  Knob  Co. 


■ee  made  his  report,  and  iunoDg  other 

■apital  stock  of  the  defendant  company 
s  $1,500,000,  and  that  the  same  was 
shares  of  llie  par  value  of  $10  each, 
stock  waa  issued  to  the  corporators  as 
illowed  hy  its  charter. 
id  capital  stock  of  said  corporation  was, 
in  cash  at  the  organization  of  the  com- 
it  was  issued  lo  the  corporators  in  pro- 

I  interests  in  certain  real  estate  then 
.she  County,  and  known  as  the  Ore 
ting  of  a  tract  of  land  upon  which  was 
t  no  evidence  was  offered  to  show  the 
erty  at  the  time  such  stock  was  issued." 
a  conclusion  of  law — 

;oing  facts,  I  find  that  the  receivera 
it  to  have,  any  assets  in  their  hands 
ick  judgment,  and  recommend  that 
accordingly. 

II  the  assets  that  came  into  the  hands 
laid  out  under  order  of  the  Court,  and 
tiack  is  concluded  as  to  that  matter  by 
ore  rendered." 

exceptions  to  the  report  as  follows: 
except  to  the  referee's  finding  in  his 
,  and  for  cause  of  exception  say  that 
sustain  his  finding  that  the  receivers 
.to  have  had,  any  assets  in  their  bands, 
)wed  that  the  paid  up  capital  stock  of 
1,500,000,  Hnd  the  defendant's  judg- 
to  a  little  over  |30,000 ;  and  the  rectiv- 
iight  to  have  had,  the  balance  of  the 
a  excess  of  the  debts,  the  said  receivers 
principal  creditors  and  subscribers  to 
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2.  Thai 
by  the  ref 
in6ndin^ 
rendered 
fact  eight 
action  at 
Judge,  hw 
Court,  an 
not  have 
said  recei 
is  contrar 
man  Wil! 
as  subscri 
dollars, 
benefit  of 
them  (th< 
creditors ' 

The  O 
lowing  is 

"This  I 
Commissi 
beard,  it 
the  repoi 
allowed  t 
the  aecou 
receivers, 
the  paym 
duties  an 

Daniel 

Mr.G. 
No  cou 


SEPTEMBER  TERM,  1891.  389 


Clayton  v.  Ore  Knob  Co. 


Merrimon,  C.  J. — after  stating  the  case :  Although  this 
action  was  not  at  first  formally  a  creditor's  action,  it  after- 
wards was  made  and  treated  as  such,  and  the  appellant,  a 
judgment  creditor,  was  properly  made  a  party  plaintiff  to 
the  end  he  might  share  in  the  assets  of  the  defendant 
accordingly  as  he  might  be  entitled.  That  he  may  have 
shared  in  assets  in  the  hands  of  the  receivers  did  not  pre- 
vent him  or  other  creditors  from  insisting  that  there  were,  or 
ought  to  be,  other  and  additional  assets  out  of  which  his  and 
other  unpaid  debts  might  and  should  be  paid.  There  was 
no  final  decree  or  judgment  at  the  time  the  order  of  refer- 
ence was  made,  and  there  is,  hence,  no  reason  why  the  appel- 
lant should  be  concluded  by  former  orders  and  judgments 
entered  in  the  course  of  the  action.  The  action  is  equitable 
in  its  nature,  and  it  was  the  duty  of  the  Court  to  see  that  the 
receivers  had  collected  all  the  assets  of  the  defendant  and 
distributed  the  same  to  parties  entitled  to  have  the  same 
according  to  their  respective  rights. 

Very  certainly,  the  capital  stock,  paid  or  unpaid,  of  the 
defendant,  constitutes  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  whatever  may  be  the  rights  of  the  stockholders  as 
among  themselves,  the  creditors  have  the  right  to  have  such 
fund  collected  and  applied  to  the  discharge  of  their  debts. 
If  the  capital  stock  has  not  been  paid  for,  it  is  the  plain 
duty  of  the  Court  to  require  it  to  be  collected,  or  so  much 
thereof  as  may  be  necessary  to  pay  its  unpaid  debts.  Mar- 
stiall  Foundry  Co.  v.  Killian,  99  N.  C,  501,  and  cases  there 
cited;  Heggie  v.  B,  &  L.  AsaocicUiony  107  N.  C,  581 ;  Sawyer 
V.  Hay,  17  Wall.,  620;  Wood  v.  Drummer^  3  Mason,  308; 
Ang.  and  Ames  Corp.,  §  600,  et  seq. 

The  defendant  wms  incorporated  for  mining  and  smelting 
purposes,  and  it  may  be  that  its  capital  stock  might  in  good 
faith  have  been  paid  for  by  its  stockholders  with  property 
other  than  money,  appropriate  for  its  purposes,  as  a  tract  of 
land  containing  a  copper  mine,  and  when  the  stock  has  been 
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;Iy  that  projjerty  conveyed  as  stock  to  a  pri- 
was  worth  the  par  value  of  the  stock  received 
ick,  when  issued,  could  not  be  sold  in  the 
ents  on  the  doHar),  or  to  aeeonnt  to  the  credi- 
ration  to  the  extent  of  the  sura  ascertained 
he  real  value  of  the  property  from  the  par 
ik.  Cook  {Laws  of  ytock  and  Stockholders, 
ates  the  principle  to  be  tlie  very  reverse  of 
for  here.  He  says,  "in  order  to  reach  the 
paid  up  stock  for  property,  the  corporate 
corporators)  must  prove  three  things."  They 
it,  that  "the  property  was  over-valued  and 
••valued;"  secondly,  "that  the  over-valuation 
nd  fraudtitent;"  thirdly,  "that  the  person  so 
las  made  a  prolit  thereby."  If  the  doctrine 
m  is  supported  by  the  weight  of  authority, 
ntry  and  in  Engliind,  as  it  seems  to  be,  the 
e  on  the  creditor  of  a  private  corporation  to 
ut  over-estimate,  and  it  seems  scarcely  nee- 
i  numerous  decisions  of  this  Court  to  estab- 
ion  that  he  who  rests  his  right  of  recovery 
must  both  allege  and  prove  the  fraud, 
t  creditor  Black  has  instituted  no  proceed- 
ose  of  assailing  the  good  faith  of  the  corpo- 
ire  the  stockholders  and  promoters  of  a  cor- 
up  the  laboring  oar  and  negative  the  possi- 
raay  have  been  a  fraudulent  and  intentional 
fa  copper  mine,  would  be  to  make  a  dan- 
:al  change  in  a  well  established  ruleofevi- 
le  emergency  of  a  supposed  hard  case, 
no  more  doubt  as  to  the  liabilily  of  the  stock- 
cases,  where  fraud  is  properly  alleged  and 
ijured  party,  than  there  is  that  the  promoters 
orporation  are  responsible  for  loss  sustained 
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e  held  a  payment  in  full  tUl 
Coates'  Case,  L.  R.,  17  Eq., 
ch.,div.  75;  Sell roeder's Case, 
ase,  L.  R.,  9  ch.,  div.  554; 
;  Savage  V.  Ball,  n  N.  J.,142; 
.,  423 ;  Goodrich  v.  Reynolds, 
ley  Co.,  SG  Iowa,  407. 
lies  established  by  the  aiithor- 
nized  by  the  legal  profession, 
II  and  are  constantly  being 
over  the  State  of  North  Caro- 
s  Code,  ch.  Itj)  for  the  purpose 
kinds,  and  with  the  view  of 
elopment  of  our  towns.  All 
ized  to  hold  as  much  as  three 
)se  organized  for  mining  and 
it  confined  within  that  limit, 
hese  companies  land  at  an 
on  of  the  assets  of  the  corpor- 
r  a  part  or  the  whole  of  the 
rasperity  of  some  sections  of 
easure  upon  the  development 
(lie  corporations.  The  prices 
so  fluctuating,  and  are  often 
ficers  sent  to  London,  Liver- 
ir  citizens  have  no  notice  and 
It  would  clog  and  embar- 
!nt  the  expenditure  of  thou- 
ave  reason  to  expect  would 
ded  in  the  State,  if  all  such 
pon  notice  that  stockholders 
to  develop  mines  or  improve 
and  attempt  to  secure  such 
■  the  property  or  a  judgment 
9  to  constitute  a  lien  upon  it. 
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may  own  all  the 
Clayton  and  Wil- 
for  a  proportion- 

I  has  been  made  to 
ents,  constituting 
tiff,  the  proposed 
e  of  eliciting  evi- 
laid  judgments  or, 
to  the  proceeds  of 
Hams  perpetrated 
le  judicial  annals 
inot  gratuitously, 
ie&n  issue  of  fraud 
e  totry  that  which 
)  him.  The  ques- 
lave  fraudulently 


THE  SUPREME 
Pbarsoh  v.  Barri 

TOpeiiy  given  fo 
for  the  jurj',  till  tl 

this  action,  whi 
:k  miglit  havenia 
en  he  did  bfcomt 
lleging  tlie  fnuid 
f  the  other  cred 
U,  75  N.  C,  169. 
iient,  aftf  r  the  rel 
ik  was  taken  in  p 

case  to  him  for 
iiiguage  seems  t* 

it  13  the  result  ■ 

as  a  ground  of  r 
by  consent,  by  tli 
assed  upon,  as  h 
Ih  full  notice  of  a 
d  too  long,  and  '. 
leeds  of  the  sale  o 
liing  remaining  (0 
claimants,  to  im 
?o-plaintiff  and  ol 


PEARSON  V.  R.  B. 

[tion  and  Award- 

reference,  "  to  eeta 
the  parties,"  should 
>ortion  of  the  land  oil 
>j  the  other  party,  t 
Hx  the  disputed  line. 
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Baerinueb. 

rard  because  one  of  the  arbitratore 
vey,  which  fact  was  unknown  at  the 
ake  his  objection  as  soon  as  he  dis- 

ied  bv  B'jmtm,J.,at  Fall  Term, 
BuRKK  Counly. 
•"all  Term  under  the  following 

referred  to  B.  F.  Davis  and  L. 

power  in  tliem  lo  call  in  an 

tase  tliey  disagree),  to  declare 

ute  between  the  plaintiff  and 

lot  known  as  the  McKesson 
nn  property;  the  right  of  the 

lane  between  thesaid  lots  kept 
nages,  if  any,  which  either  is 
r,  tlieir  award   when  filed  and 

Court  and  ^nal,  and  a  settle- 
rs as  regards  said  lots  " 
vis,  Bristol  and  Brittain  having 
t  Fall  Term,  1890,  filed  excep- 
i^erruled,  and  gave  judgment 
lefendant  appealed. 


lefendant. 

isoDS  for  setting  aside  the  award 
;ument  before  us. 
bitralori  exceeded  their  author- 
take  five  feet  from  the  defend- 
tof  the  plaintiff:  whereas, they 
;lare  and  establish  the  line  in 
and  the  defendant,"  etc. 


wo  IN  THE  SU] 

Pearson 

We  do  not  think  that  the 
itruclion  that  the  arbitrator 
livest  the  estate  of  one  part 
jlearly  the  authority  to  decl 
Kite  necessarily  implied  the 
)f  the  parties  would  get  less 

The  award  upon  this  poin 
he  line  between  Pearson  ai 
rom  the  present  fence,  as  it 
iing  to  College  streets,  to  ci 
ind  51,  and  added  to  Nos.  4 
[!ourt  is  entirely  satisfied  th 
ifl"  and  "added  to,"  was  sin 
ng  the  line  as  established  b; 
ease  can  it  be  understood  a; 
heir  part  to  arbitrarily  take 
t  to  the  other. 

(2).  It  is  earnestly  insisted 
iside  because  Bristol,  the  ar 
v&a  a  surety  on  the  prosecuti 
sted  party. 

It  is  well  settled,  that  p( 
ubniit  their  differences  to  i 
sted  in  the  matters  invol' 
V.  AS.  [Pa],  205),  oris  rel 
he  award  will  be  binding  i 
>ef.,  519:  Morse  on  Arbitral 
ion  be  made  in  ignorance  ol 
aay  be  avoided.  No  relief, 
bjection  is  made  as  soon  a 
ware  of  the  facts,  and  if  aft 
uch  knowledge  and  permits 
bjection,  it  ia  treated  as  a  w; 
isturbed.  Davis  v.  Forahee, 
lorse  on  Abitration  (mpra), 
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Co. 

and  procaed  with  the 
nccumulaling  expense 
Id  Ins  Tavor,  and  then, 
IS  been  or  seems  likely 
irst  time  produce  and 
d  other  authorities,  it 
i  to  impeach  an  award, 
IS  soon  as  he  discovered 
of  the  defendant  in  this 
stales  that  such  facts 
d  Bristol  was  appointed 
e  the  existence  of  such 
I  making  of  the  award. 
1  its  absence  we  must 
ta  made  by  defendants 

Affirmed. 


BEB  AND  MINING  CX).« 
of    ATtother   Activn — 


e,  g  663)  that  conlracta  by 
joll&rs,  shall  be  in  writing 
or  aigDed  by  some  author- 
)  executor;  contracts,  and 
!  bare  recofcnitioD  of  such 
y  will  notdiBpensewitb  the 
te. 
y  that  the  corporation  Bhall 

ie  oame  parties  for  the  same 
ie  fact  is  properly  presented 
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Hutnixo  v.  Wabnxb. 


dower.  She  died  in  1814,  when  the  seven 
en  of  her  marriage  with  J.  A.  Henning, 
oants  in  common.  It  is  not  necessary  to 
:e  in  detail.  William  Henning  continued 
till  he  died,  about  1887,  but  conveyed  it 
Varner  by  deed,  dated  November  15th, 

William,  lived  with  him  on  the  land  till 
ighter  Bettie  continued  to  live  with  Wil- 
h  of  Katie,  and  on  the  death  of  Bettie, 
er  and  a  grand-daughter  of  Katie,  con- 
le  laud  till  a  year  ago,  or  two  years  after 
m. 
lony  lending  to  show  that  William  Hen- 

this  period,  received  the  rents  and  paid 
was,  also,  testimony  tending  to  show  that 
iieived  by  him  and  his  sister  Kate  and 
lem,  and  were  later  divided  between  him 
Bettie,  and  still  later  that  he  shared  the 
nd-daughter  Viney.  It  was  also  in  evi- 
mdant  that  about  two  years  before  the 

ton  the day  of ,  1890,  Viney, 

1  the  other  heirs  at  law  as  plaintifls,  asked 

be  allowed  to  stay  on  the  land,  and 
ermission  and  on  condition  of  good  beha- 
sceding  the  trial.  Only  one  issue  wassub- 
I  the  response  to  it,  was  as  follows :  "  Are 
its  in  common  with  the  defendant  in  the 

petition  ?     Yes." 

1,  1890,  the  following  order  whs  entered  : 
he  Court  that  if  no  bond  is  filed  before 
[t  term  of  this  Court,  the  case  stands  dis- 

ms  called  for  trial  the  defendant  moved 
compliance  with  this  order      His  Honor, 


apporled  any  one  of 
either  of  two : 
dverse  possession  for 
vhole  interest  in  the 
1  the  whole  to  the 

iter  Katie,  succeeded 
n  the  perception  of 
id  thereby  acquired 
undivided  half,  and 
half  passed  by  Wil- 
other  half  being  in 
ler  right  in  it,  until, 
pped  of  record  from 
ire  entitled  to  share 
held. 

e  possession  on  the 
iter  or  grand-daugh- 
e  was  still  vested  in 
ding  to  their  several 

slievQ  that  William 
nded  fee,  and  conse- 
i  sole  seized.  They 
efendant  are  tenants 
'ed  the  idea  of  sole 
I  only  the  question 
ffe  30  understand  its 
jctiou  asked  by  the 
8  to  the  effect  of  the 
3ing  that  they  were 
he  profits  witli  Wil- 
d  of  presenting  this 
lat  the  possession  of 
a  circumstance  tend- 
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MUXER  V.  BUHOABDinat. 


BETSY  J.  MILLER  v.  DAVID  BUM 

AdAon  to  Recover  Land — Defence  Under  i 
Adverse  PosBeaaion — Color  of  Titie — £b(oj 
Disabifities  of  Infancy  and  Coverture — E 

1.  Where  plaintiff  took  poeseeiion  of  land,  under 
woman  without  privy  t^xamiDation,  atnl  r 
for  six  years,  and  until  it  was  purchased  b] 
cution  against  plaintiff,  plaintiff  is  not  eafa 
ing  an  action  under  a  deed  executed  by 
with  privy  examination,  subsequently  to  st 

i.  In  auch  action  defendant  may,  under  bis  pit 
assert  plaintiffs  adverse  possession  under 
is  color  of  title,  and  that  of  himself  aa  the 
cution,  the  joint  possession  being  for  a  peri 
years. 

S.  In  euoh  action,  where  plaintiff  relied  upon  the 
of  her  grantor  to  avoid  the  adverse  pow 
defendant,  and  it  appeared  that,  after  the 
deed,  the  husband  of  the  feme  covert  died, 
her  majority  before  ber  second  marriage,  tt 
was  put  in  motion  against  her  and  the  ] 
which  was  not  arrested  by  her  second  mar 
showing  that  Huch/eme  married  the  second 
ber  majority  is  upon  the  plaintitT. 

This  was  a  civil  action,  for  the  posses 
at  the  Spring  Term,  1891,  of  the  Superi 
County,  before  Hoke,  J. 

There  was  a  verdict  and  judgment  for  i 
which  the  plaintiff  appealed. 

The  facts  are  stated  in  the  opinion. 

No  counsel  for  plaintiff. 

Mr.  6.  W.  Bower,  for  defendant. 
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,  was  admitted  that,  prior  to  the  year  1876, 
was  the  owner  of  the  land  in  dispute,  aod 
1  one  DeutoD  Williams,  and  during  coverture, 
S76,  a  deed  signed  by  her  husband,  Denton 
herself,  was  delivered  to  the  plaintiff  Betsy 
I  the/«ne  coveii  was  not  privily  examined  as 
The  defendant,  relying  on  this  deed  or 
1  to  the  plaintiff,  as  color  of  title  offered  evi- 
Q  show  that  Betsy  Jane  Miller,  the  plaintiff, 
under  it  at  the  date  of  its  execution  in  Sep- 
id  remained  in  possession  continuously  till 
t3,  when  Williams  Milter,  under  whom  the 
gardner  holds,  was  placed  in  possession  by 
virtue  of  a  writ  of  possession,  issued  in  an 
by  him  claiming  title  and  possession  of  said 
e  plaintiff.  It  was  in  evidence,  also,  that  the 
Miller,  prior  to  the  institution  of  said  suit 
'a  note,  given  by  plaintiff  to  said  Mollie 
le  purchase-money,  recovered  judgment  on 
it  plaintiff,  bought  at  sale  under  execution 
udgment,  and  recovered  in  said  action  on  the 

3  estoppel  growing  out  of  that  action,  the 
lane  Miller  offered,asevidenceof  title,  a  deed 
allie  Robfrtson  (who  was  first  Mollie  Cox, 
enton  Williams,  and  afler  his  deatli  married 
vhich  her  husband  joined,  dated  July  28th, 
a  duly  proven.  As  both  parties  to  the  action 
n  the  pleadings  that  the  litle  was  in  Mollie 
Mollie  Cox),  this  deed  offered  by  the  plaintiff 
proof  that  the  title  hud  passed  from  Mollie 
was  in  the  plaintiff  at  the  time  when  the 
ight,  and,  nothing  more  appearing,  the  plain- 
to  recover  upon  it,  the  possession  by  defend- 
itted. 


the  burden 
3',  which  pr 
incumbent  (■ 
er  infancy  i 
y  supervenei 
s,  extending 
;he  action  b( 
5tate),  was  pr 
er  to  the  boi 
claimed.  Si 
•by,  105  N.  C 
efore,  to  aho 
biiity  of  inft 
le  failed  to  s 
)ny  80  as  to 
;er  evenly  bt 
nd  for  the  d 
>  instruct  th 
he  preaumpl 
«ssioD,  and  i 
, except  by 
lence  of  the 
to  prove, 
or  the  reasoi 
he  instruct! 
ntifT  axceptt 


iiud, 

cut 

the 

le  Id 

and 

long 

;rant 
oster 
eaid 

ar  of 
must 
^orn; 
any 
then 
con- 

lain- 
stop 

er  of 
>p1ar 
1  the 
land 
fthe 

king 
hird, 
y  on 
>  the 
3urt; 
rtbe 


;  caufte  below  erred  in 
and  directing  what 

le  Court  may  declare 
e  party  charged  was 
idmitted  slate  of  facta 
iises  a  presumption  of 
ony  tending  to  rebut 
J  Jury  may  be  directed 

C.,"l63;  Woodruff  V. 
tcheU,  102  N.  C,  363; 
itcn  V.  McDoweU,  107 
(_'.,  Sl.'i;  Lve  v.  Pearce, 

fall  within  either  of 
ivolves  an  issue  the 

sustain  by  testimony 
tdwell,  105  N.  C,  236 ; 
°earce,  sufyra. 
y  that  "  the  fact  that 
circumstance  tending 
ronr.idered  a  badge  of 
.naaction  and  calls  for 
i8  ii  adequacy  of  price 
Ihe  absence  of  actual 
it  to  warrant  a  decree 
sho  Bump,  on  Fraud. 
,136;  Kerr  on  Fraud 
,,  15S;  Moore  v.  Reed, 

71,  this  Co'irt  said  : 
n  any  case  sufficient 
as  fraudulent,  but  is  a 
ed  in  connection  with 
1  in  procuring  its  exe- 
itimonv   were   offered 
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Okrbndek  v.  Chaffin. 

rom  bringing  a  higher  price  and  to  enable 
y  it  far  below  its  real  value.  Berry  v. 
)  administrator  acted  in  good  faith,  or  if 
articipate  in  any  wrongful  purpose  on  the 
t  bought  the  land  upon  his  own  judg- 
rice  as  to  title,  despite  the  claim  of  Conat- 
y  forbidding  the  sale,  then  the  right  of 
fide  purchaser,  is  not  impaired  or  vitiated, 
dant  by  his  own  conduct  at  the  sale 
the  land  at  a  nominal  price. 
ilaintiff  contended  here  (stating  that  the 
in  the  same  way  to  the  Court  below),  not 
s  was  warranted  in  declaring  that  there 
iking  the  case  out  of  the  hands  of  the 
1  that  the  price  paid  by  the  purchaser  at 

grossly  inadequate,  but  that  the  testi- 
t  most  favorable  to  the  plaintiff,  was  suf- 
sumption  at  least,  which  wkb  not  rebutted 
ice,  that  there  was  a  collusive  combina- 
administrator  ChaBin  and  the  plaintiff 
Ehe  land  to  sell  and  enable  the  latter  to 
>r  proportion  to  its  true  market  value. 

view  of  the  subject  we  need  not  look 
ay  of  Orrender  himself,  to  which  counsel 
der  concluded  his  testimony  with  this 
1  did  not  know  I  woe  going  to  bid;  I  had 
tk  him."  If  Orrender  is  to  be  believed, 
ination  between  the  administrator  and 
i  a  right  to  dera»nd  that  the  jury  pass 
nent,  though  the  evidence  of  every  other 
rectly  in  conilicl  with  it.  It  is  true  that 
rcumstauces,  mentioned  by  counsel  that 
llected  and  presented  tothe  jury,  astend- 
rrender's  statement  was  not  true.  The 
ed  Chaffln  to  administer,  signed  his  bond. 


,  waa  construed  in  the 
9,  and  it  waa  held  that 

the  will  to  convey  the 
It  was  also  held  in  that 

operated  to  defeat  the 
I  of  the  alienee  under 
>e  possible,  if  any  mis- 
*  of  devisees  under  the 
uent  shall  be  entered, 
strator  Chafiin  a  party 
i  him  before  the  Court 
ief  could  be  heard  and 

acting  the  response  of 
ust  be  awarded  to  the 


T   rONATZBR. 

from  the  ruling  of  the 
i  ill  his  favor,  and  to 
d  for.  Under  the  cir- 
intthat  there  is  no  error 
the  defendant  Conatzer 
o  error  assigned  except 
ive  been  the  common 


AfHrmed. 


rror.  and  use  all  of  the  raeiins  at 
.tety,  to  diminish  the  •|>epd  of  hia 

i  exercise  of  reason  and  coromon 
thout  expert  t^Btiiuonjr.  to  deter- 
in  might  have  been  stopped  under 

ame  injurious  in  consequence  of 
ul  act  or  omission  bv  another,  the 
ne  last  wrong,  as  the  proximate 
to  that  which  is  more  remote. 
rval  occurs  between  the  negligent 
the  defendant,  if  t>ie  latter  had 
1  avert  it  b;  the  exercise  of  ordi- 

ipon  the  trestle,  the  defendant's 
fulness,  have  discovered  his  dan- 
jeopardy  to  the  persons  or  prop- 
to  do  so,  the  negligence  of  the 
nporaneous. 

apitulate  fairly  such  contentions 
ing  of  the  evidence  upon  the  issues. 


d  at  August  Term,  1891,  of 
rt,  before  Whitaker,  J. 
imitted  to  the  jury  : 
y  the  negligent  running  of 

gligence  on  his  part? 

liimself  in  peril,  might,  the 
le  exercise  of  proper  care  and 
int  company's  engineer? 
aintilf  entitled  to  recover? 
e  first  three  issues  (1,  2  and 

"»1,250." 

evidence  in  the  case  : 
f:    "I  am  acquainted  with 
I  intestate  was  killed.    The 
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ARK  V.  Railboad. 

stle  on  Uie  ground  south  of  stream. 

1  on  trestle  mile  off;  cannot  tell  how 

get  to  trestle  before  he  would  know 

"stle." 

railed :    "  The  engineer  could  tell  man 

jrtive  hundred  yards  off.     There  was 

d  of  trestle." 

The  intestate  was  forty-nine  or  fifty 

tly  deaf  in  one  ear;  he  was  lame  iu 

am  acquainted  with  intestate  of  plain- 
B  hundred  dollars  per  year,  free  from 

defendant:  "Am  agent  of  the  Atlantic 
ral  character  of  Thomas  McMillan,  as 
lan,  is  good.  Engineer  could  not  tell, 
ty-five  miles  an  hour,  whether  man 
part  of  track  more  than  about  125 
ust  entering  the  trestle,  Train  run- 
1  hour  could  be  stopped  in  450  or  500 

"  J  have  been  an  engineer  sixteen  or 
Wilmington  and  Weldon  Railroad, 
train  (No.  23),  bound  south;  behind 
nning  forty-five  to  fifty  miles  an  hour; 
which  were  sleepers.  I  was  in  my 
on  the  right-hand  side  of  the  engine. 
e  trestle  of  Old  Town  Creek  at  foot  of 
le  for  a  fraction  over  a  mile;  grade 
nile.  I  was  keeping  a  lookoutahead; 
three-quarters  of  a  mile  off,  walking 
side  of  track.  When  ]  got  within 
irds  of  him  I  saw  that  he  had  not 
;  train.  I  blew  a  distinct  road-cross- 
id  two  short  blasts  of  the  whistle);  the 


saw  him  about 
jineer  gave  the 
thirty  or  forty 
rda  from  where 
in  in  service  of 
between  forty- 

indingon  front 
i  man  walking 
w,  and  saw  the 
eeded  walking. 

of  the  whistle." 
IS  then  at  work 
i  of  the  trestle; 
coming  on  the 
idea  of  the  dis- 
he  trestle  when 
looked  up,  and 
running  in  the 
e  evening  mail, 
of  the  track  of 
1  a  small  valise 
struck  him.  I 
ig  towards  the 

by  the  side  of 
ention  wus  not 
R'histle.  Oq  the 
it  for  two  and 
1  on  the  trestle 

slowed  up  any 
it  of  train  can- 
.  didn't  run  but 
fore  it  stopped. 

I  saw  him.  It 
t  side;  I  do  not 


know  how  far  h 
train  stopped  in 
trestle  after  stril 
way  for  people, 
Cross- examinei 
fourth  of  a  inili 
killed.  The  enj 
mile  north  of  tr 
walk  at  the  end 
gravel-walk  hew 
walk  till  he  got 
have  gone  down 
could,  with  safe) 
bottom ;  at  the  i 
embankment  wi 
walking  alongs 
appeared  to  be  s 
saw  him  on  the 
blowing  and  thi 
ring  until  the  tr 
after  train  strucli 
from  the  north  i 
ing  to  hinder  M 
was  a  still  day; 
day." 

By  consent  of 
"Yes." 

The  defendant 
foregoing  eviden 

The  defendant 

After  the  ven 
|1,250,  the  defen 
that  the  verdict  ■ 
The  defendant  a 
that  his  Honor,  i 
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Dg  the  centre  of  the  track  on  the  trestle,  he 
led  it  within  the  remaining  150  yards,  if  not 
m  reaching  the  north  end  of  th.e  trestle.  But, 
DO  longer  any  doubt  that  intestate  was  fully 
king  his  life  in  the  effort  to  cross,  because  of 
ivenient  south  on  the  track,  while  the  engine 
rds  after  the  sigiial  was  given,  the  engineer 
'  onward  without  the  slightest  diminution 
,  by  any  calculation  as  to  the  relative  prog- 
9  in  motion  on  the  same  road,  the  jury  con- 
train  was  nearer  to  the  trestle  when  the 
,  there  is  no  possible  method  by  which  we 
tell  whether  they  tixed  thut  distance  at  450, 
,rds.  If  it  was  150  yards,  and  Lassiler  was 
hen  ihe  engineer  could  (after  the  deceased 
e  apparent  by  looking  at  the  engine  and 
B'ard)  have  stopped  at  tlie  very  northern 
hey  thought  100  yitrds  was  the  distance,  aa 
ified,  the  engine  would  hHve  been  brought 
>ace  and  within  nine  yards  of  a  full  stop 
contact  with  intestate,  so  that  the  force  of 
ht  not  have  been  sufficient  to  do  him  seri- 
was  stricken  at  the  south  end  of  the  trestle. 

believed  that  the  estimate  of  the  distance 
who  thought  he  blew  100  yards  and  put  on 
s  frrm  the  north  end,  was  correct,  then  he 
led  ill  150  yards.     The  force  of  the  engine 

greatly  reduced  after  the  use  of  all  appli- 
ds,  and  it  might  have  been  considered  by 
nference  that  the  blow  wouhi  not  have  been 

at  all,  when  the  collision  should  come,  had 
1  every  effort  to  stop,  consistent  with  safety, 
jiving  the  alarm.  If  he  could  have  slopped 
3  than  100  yards  he  might  have  saved  Jntes- 
)r  he  put  on  brakes  at  50  or  100  yards.    For 


le  speed  was,  wheth 
n  hour,  according 
,  possibly,  whether 
jown-grade,  as  stati 
liscredit,  the  whole  i 
and  we  have  no  rigl 
there  was  no  concei' 
3  defendant's  servan 
(despite  the  admittf 

was  apparent  to  tt 
le  plaintiff  had  car 
mply  using  the  appi 
il  to  the  persons  an 
I  have  been  justifit 
:y,  but  not  otherwia 
:nown,  that  the  mil 
ad  when  he  saw  thi 

and  looking  at  t) 
t  in  his  perilous  pu 
9nt,  he  should  bai 
,n  life  and  forthwil 
he  brakes.  We  ms 
I  abundant  testimou 
ng.  At  this  supren 
astincts  of  humanil 

onward  for  no  betfc 
imp  eleven  feet  to  tl 
y  of  unusual  agilit 

ere  an  engineer  se< 
a  point  where  he  ca 
elay,  he  can  assun 
58  and  faculties,  will 
Fill  step  aside  befo: 
ere  it  is  apparent 


an  eagin 
lying  pn 
ing  a  wa 
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be  iinpei 
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cannot  a 
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that  the  defendant  was  also  liable  if  its 
h  circumstances  could  have  so  diminished 
ngine  before  the  collision  occurred  as  pos- 
d  the  life  of  intestate.  The  plaintiff  was 
egligent,  but  his  negligence  was  not  the 
of  his  death,  if  the  defendant's  servant 
ited  it,  after  the  latter  had  reason  to  know 
lut  danger  to  persons  or  property  in  his 
&  Red.  on  Neg.,  §  484  (p.  298)  note  1.  The 
wn  iu  the  Alabama  case  which  we  have 
arily  prevail  in  every  State  where  the  doc- 
V.  Wicker,  86  N.  C,  312,  is  established, 
hold,  as  in  Kansas,  that  one  who  walks 
sstituting  apart  of  the  track  of  a  railway 
1  the  engineer  is  not  bound  to  keep  a  look- 
intruder,  and  if  he  is  killed  while  on  a 
le  company  is  only  liable  for  wilful  negli- 
that  they  always  refuse  to  sanction  the 
ettled  by  this  Court.  Hence,  it  was  found 
rule  Herring  v.  Railroad,  10  Ired.,  402,  in 
,  107  N.  C,  686. 

f  the  engineer's  duty  is  involved  in  the 
he  has  reaeonable  ground  to  believe,  with 
of  the  surroundings  which  due  diligence 
hat  the  life  of  a  fellow-man  is  in  peril,  and 
)  his  person  can  only  be  averted  by  stopping 
>eed  of  the  train.  When  an  engineer  sees 
y  putting  himself  in  peril  on  a  trestle  or 
can  no  more  get  off  the  track  than  one  who 
n  apparent  stupor,  except  by  exposing  him- 
fhy  is  it  not  reasonable  in  liira  to  act 
latural  inference  that  one  whose  conduct  is 
is  either  drunk  or  bereft  of  reason  from 
/ooi  V.  RaUroad,  supra;  Wharton  on  Neg- 
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I  the  part  of  the  jury  id  oar  case  as  in  Deans' 
n  who  acted  so  unnaturally  and  carelpssly 
imnk.     It  was  unquestionably  negligence 

lie  down  upon  the  track,  as  it  was  to  go 
iew  of  an  approaching  train.  But  in  the 
e  other  it  was  the  province  of  the  jury,  not 
letertnine  whether  the  engineer  had  reason 
man  was  so  situated  that  he  could  not,  with- 
the  track  in  time  to  escajie  the  train  moving 
so  much  intoxicated  ihat  he  could  not,  or 
pt  to  escape,  and  whether,  after  he  could 
the  situation,  the  engineer  might,  by  exer- 
are,  have  avoided  the  fatal  injury.     Cook  v. 

Instinct  would  prompt  a  man,  under  such 

try  to  save  his  life,  and,  in  the  absence  of 
presumption  is  that  he  had  exercised  due 
'.  Weber,  76  Pedn.  St.,  157. 
Deanav.  Railroad,  it  was  declared  to  be  the 
jury  to  determine  which  of  two  natural 
I  be  drawn  from  an  admitted  state  of  facte, 
!  are  not  only  different  inferences  directly 
he  evidence,  but  there  is  contradictory  testi- 
B  necessarily  to  different  conclusions  of  law 
possible  findings  of  the  jury.  Railroad  v. 
r  Mich.,  99. 

low  counsel  in  the  line  of  argument  adopted, 
:ause  the  Court  held  in  the  case  referred  to, 
pert  testimony  the  jury  could  exercise  their 
Qse  and  determine  within  whut  space  an 
itop  his  train,  we  can  go  a  bow-shot  further 
3  that  the  Court  may  judicially  determine 
lie  relative  progress  of  the  two  bodies  mov- 
ne  track,  the  train,  whose  speed  was  esti- 
B  witnesses  at  thirty  to  fifty  miles  per  hour, 

was  said  to  be  lamed,  but  whose  velocity 


was  not  even  guet 
woultl  be  enliiinced 
that  tiie  jury  linrl  tl 
tance  the  train  coiilt 
be  wanting  if  any  o 
the  problem.  If,  m 
number  botli  of  con 
and  of  diverse  infer 
the  evidence  leadin 
ing  to  the  inference 
ceive  of  one  that  doi 
The  Court  cannot 
oat  the  problem  so  i 
necr,  when  his  train 
human  being  was  p 
was  not  warranted  i 
this  intricate  problei 
to  slacken  his  speed 
demurrer  to  the  evi 
ried  calculation  as  ti 
was  moving,  he  mad 
the  engine  killed  I 
maxim,  were  false. 
could,  by  ordinary  c( 
have  diminished  th 
instead  of  killing  bin 
It  is  due  to  tlie  < 
proximale  and  remo 
brieliy  llie  reason  wh; 
in  Dories  v.  Mann,  1 
Conrt  in  Gmif-er  v.  H 
of  reasoning.  It  ha 
the  standpoint  wliic 
of  cavxa  causans  has 
by  Judge  Cooi-ey  in 
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X  70,  71) :  "  If  the  original  wrong  only 
in  consequence  of  the  intervention  of 
ful  actor  omission  by  another,  the  injury 
I  the  last  wrong  as  the  proximate  cause 
ich    was  more  remote."     4  Am.  &  Eng. 

3,  with  authorities  cited  ;  Itbel  v.  Rail- 
Applying  the  principle  to  the  facts  of 
St  that,  though  plaintiff's  intestate  was 
ipon  a  trestle  when  be  ought  to  have 
was  approaching,  he  would  not  have 
ngineer  had  stopped  the  train  before  it 
1  him.     If,  then,  there  was  any  evidence 

finding  of  the  jury  in  response  to  the 
eant  that  the  death  was  due  to  the  negli- 
jer  in  failing  to  stop  or  diminish  the 
t  would  follow  that  the  Court  must  hold, 
iigence  of  the  defendant  was  the  proxi- 
Djury.  The  authorities  do  not  sustain 
)d  by  counsel.  It  makes  no  difference 
\\  occurs  between  the  negligent  act  of 
lat  of  the  defendant,  if  the  latter  had 

danger  and  avert  it  by  the  exercise  of 
m.  .1-  Eug.  Enc,  p.  27  ;  Needham  v.  Rail- 
.  Railroatl.  24  Yt.,  494.  The  illustration 
gence  given  by  Judge  Cooley  outlines 
e  distinction  which  we  have  attempted 
ase  of  two  persons  who,  in  concert,  block 
ler  of  the  culpable  parties  can  excuse 
the  wrong  of  the  other,  for  the  injury  is 
mate  result  of  his  own  act."     There  are 

of  authority  upun  this  subject,  but  the 

counsel  for  the  defendant  finds  flo  sup- 
is  of  those  Courts  that  have,  like  this, 
he  doctrine  of  Danes  v.  Mann,  10  M.  & 
gence  of  the  plaintiff  in  our  case  coQ~ 
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sees  a  maa,  not  known  by  him  to  be 
,  walking  on  the  track,  he  has  ground 
nding  the  whistle  the  man  will  get  oS* 
e  is  not  compelled  to  slacken  the  speed 
ccount     This  has  been  often  decided, 

V.  Railroad,  105  N.  C,  140,  and  Mere- 
S.  C,  616. 

jon  be  contended  that  in  this  ease  this 
ave  caused  the  engineer  to  slacken  bis 

the  difficulty  of  an  engineer  moving 
ale  to  locate  a  man  on  aify  specified  125 
aa  but  125  feet,  i.  e.,  41f  yards  of  the 
iff's  evidence,  the  deceased  was  five  or 
estle  when  the  whistle  blew.  If  the 
w  the  man  was  on  the  treetle,  he  had 

believe  he  would  not  go  on  it  after  the 

responsible  for  the  knowledge  that  the 
le,  he  had  reasonable  ground  to  believe 
turn  back  the  six  yards  he  bad  trav- 
also  be  credited  with  the  knowledge 
sted  in  attempting  to  cross  that  while 
thirty  or  thirty-five  miles  an  hour,  was 
.  quarter  of  a  mile  (456  yards),  a  man 
naining  thirty-six  yards  of  the  trestle, 
)ne-thirteenth  of  that  speed,  or  under 
It  was  not  unreasonable  in  the  engineer 
a  who  would  attempt  to  cross  a  trestle 
r  train  would  at  least  move  as  rapidly  as 
when  an  ordinary  walk  is  more  rapid, 
and's  case,  where  the  deceased  was  a  deaf 
r  knew  him;  nor  like  Deans' case,  107 
lan  was  dm  nk  and  helpless  on  the  track ; 
I  74  K.  C,  655,  where  the  injured  par- 
)r  like  Troy's  case,  99  N.  C,  298,  where 
he  night-time  in  a  populous  town  and 
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he  Judge  concluded  his  charge 
;he  refusal  to  give  them  was  not 
>re  not  asked  io  apt  time, 
of  the  trial,  made  a  memoran- 
1  the  paper  containing  the  issues, 
iwer  given  by  the  jury  to  that 
itted  to  erase  before  handing  the 
■t  excepted  to  in  the  appellant's 
uvering  the  memorandum,  the 
T  had  given  the  matter  no  con- 
requeeted  to  set  aside  the  verdict 

before  Hoke,  J.,  at  Spring 
rt  of  Henderson  Couaty. 
e  charge  or  to  the  evidence. 
le  charge,  and  as  the  jury 
iant's  counsel  preferred  a 
and  excepted  because  the 

I  cliarge  had  already  been 
to  further  charge  the  jury 

ited. 

e  Court  made  a  meinoraD- 
nd  figures  just  below  the 
s,  aud  above  the  next  ruled 
;  from  May  1,  1890,"  and 
uch  memorandum  before 
The  jury,  after  remaining 
lict  "Yes"  to  the  first  issue, 
with  interest  from  May  1, 
'  answer  to  each  issue  and 
lurt. 


he  requirement  is  sbown 
i  Judge  thought  he  had 
id,  and  counsel  now  con- 
le  Judge  did  not  put  his 
9und  that  it  was  asked  too 
incumbent  on  the  appel- 
ge  in  writing  and  in  apt 
r  of  these  requisites  was 
]o  give  the  charge  cannot 

est  to  charge  was  read  in 
mme  that  it  was  not.  If 
J  inference  prejudicial  to 

can  he  complain  of  an 
'  phase  of  the  case  aa  to 

asked.  Boon  v.  Murphy, 
cited.  If  the  prayer  for 
q;  of  the  jury,  still  less  was 
nark  of  the  Judge,  even  if 
n  such  charge,  was  equiv- 

was  the  law.  As  to  the 
ise  states  that  the  Court, 
rased,  of  its  own  motion 
er  to  the  attention  of  the 

presumed,  of  setting  the 
been  caused  by  the  iuad- 
■  that  they  bad  given  the 

If  there  had  been  any- 
loubt,  whether  prejudice 
laut  by  the  inadvertence, 
lO  presided  would  unhesi- 
}  verdict  aside.  It  seenas 
k  theirclient  had  suffered 

any  exception  then  uor 
it.    The  exception  on  that 


ered  the  locug  in  quo. 
m,  who  testified  that 
childreD  and  grand- 
1719,  and  the  children 

were  nine  children, 
eir  mother  (four  sons 
daughters  were  mar- 
nd  that  T.  J.  McCol- 
ir  after  the  death  of 
}ft.  While  they  were 
Lt  Josiah  Davis  died 
isa  Davis  died  about 
ved  with  J.  W.  Davia 

Davis  to  J.  W.  Davis 
ith ;  that  J.  W.  Davia 

that  J.  W.  Davis  had 
.ting  them,  since  the 
There  was  a  dispute 

children — they  were 
■his  deed;  that  J.  W. 
ith  of  Louisa  Davie, 
i  and  fenced  it.  He 
te  of  the  deed  marked 
)ut  one  year  ago,  and 

rested. 

he  deed  marked  "B," 
plaintiffs   and  other 


imony,  the  plaintiffs 
<n,  and  so  instructed 
fendant  J.  W.  Davis 


'  for  life,  and  if  his 
B  and  takes  care  of 
forever,"  The  tes- 
among  them  being 
le  requirement  that 
'  and  his  wife  and 
condition  precedent 
I  to  him. 

3Tavea,  J.,  at  the 
ar  the  county  of 

ints  in  common 
in  the  pleadings 

1  that  under  the 
B  heirs  of  P.  H. 
land. 

ley  was  made  in 
ith  him  for  two 
]  continued  there 
le  year  after  hia 
ind  then  left.  It 
'  lived  for  seven 
that  A.  B.  Tilley 
,  and  among  the 
Tilley,  who  was 
i  that  the  only 
was  P.  H.  Tilley. 


Id 

by 
be 
be 


be 
at 
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ooent  accordingly."    The  plaintiffs 
this  Court. 


ifeudant. 

stating  the  case:  Whatever  may 
if  the  plaintiffs'  cause  of  action,  it 
lute  of  limitation,  because  the  deed 
,  and  by  this  action  seek  to  have 
nvey  to  them  the  fee-simple  in  the 
ley  were  husband  and  wife,  they 
on  and  did  not  take  by  moieties, 
ere  seized,  if  seized  at  all,  of  the 
r  my.  They  owned  the  land,  or 
quired  in  it,  as  one  person.    They 

of  it,  or  any  interest  in  it,  but  by 
iisband  could  not  encumber  it  or 
estate  by  his  laches  or  his  positive 
Phillipe  V,  Hodges,  and  the  cases 
[erm. 

IS  could  not  bar  or  affect  tlie  rights 
ise,  as  a  married  woman,  she  was 
usSand  had  no  interest  or  estate 
IS  we  have  seen,  could  his  laches 
y.  The  nature  of  the  estate  and 
and  wife  are  so  thoroughly  identi- 
le  as  to  each,  that  the  right  of  the 
1  without  the  like  bar  of  the  right 
nnot  be  barred,  and  no  more  can 
ih  causes  of  action  as  that  thesub- 
iubject  to  the  statute  of  Hmilations, 
in's  rights  are  not. 
ore,  to  havegiven  judgtnent,aathe 
itled  without  regard  to  the  statute 
Error. 
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■I  yards  north  of  Linwooii,  but 
□g  after  passing  that  signal-post 
iched  to  tbe  covered  wagon  in 
*atlier  were  riding,  at  tlie  cross- 
ds  north  of  the  intersection  with 
dmitted  that  there  was  a  signal- 
of  the  track,  or  on  the  left  of 
t  a  distance  of  208  yards  south 
1  444  yards  north  of  the  crossing 

•laintifT  testified  positively  that 
e  at  a  bridge  about  a  half-mile 
south  of  the  firdt  whistle-post 
3W  again  till  the  plaintiff  was 
who  lived  in  sixty  or  sevfhty 
t  he  did  not  hear  any  whistle 

the  argument,  that  the  signal- 
om  the  mill-road  crossing)  was 
outh,  and  that  the  custom  was 
notice  of  the  approach  of  trains 
n  the  Lexington  road,  we  think 
ot  in  error  in  telling  the  jury 
t  to  rely  on  hearing  the  usual 
3  public  to  have  been  erected  to 
at  for  blowing  the  whistle  as  a 
t  train.  According  to  the  testi- 
',  the  engineer  failed  to  blow  at 
aits  he  ought  to  have  given  a 
),  or  below  the  Lexington  road 

testifies  to  the  contrary.  In 
t&a  the  station-blow  tliat  the  jury 
1  to  give,  and  plaintiff  was  near, 
100  yards  from  the  station,  when 
rack  and  were  killed;  yet  if  he 
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It  was  the  duty  of  the  plaiotiflf  to  look'  and  listen  before 
going  upon  the  track,  although  it  may  not  have  been  the 
hoar  when  a  regular  train  was  expected.  Randall  v.  RaU- 
.foarf,  rnpra,  "  He  is  only  bound  to  look,  when  to  do  so  would 
aid  him  in  determining  whether  a  train  is  approaching.  In 
all  other  respects  he  ha^  a  right  to  rely  upon  his  ears.  But 
when  the  proper  signals  are  giveUy  if  a  traveler  ventures  upon 
the  track,  and  miscalculates  as  to  the  chances  of  crossing, 
the  risk  is  his,  wiless  some  negligence  can  be  imputed  to  the  com- 
pany which  has  directly  caused  the  injury.'^  2  Wood  R.  L.,  p. 
1310,  §  343,  and  note  2,  {Ibid,  p.  13 J  2,  and  note  1.)  Kenney 
V.  Railroady  supra. 

The  Court  instructed  the  jury  upon  this  subject  as  follows: 

"  It  was  the  duty  of  the  plaintiff  to  keep  a  proper  lookout  as 

well  as  the  engineer,  and  one  time  looking  and  listening  at 

a  distance  from  the  track  is  not  a  proper  lookout.     He  ought 

to  have  used  his  senses  of  sight  and  hearing  all  the  time 

and  if  he  failed  to  do  so,  and  thereby  caused  his  injury,  the 

answer  to  the  second  issue  should  be  *  Yes.' "    If  the  Court 

had,  in  compliance  with  the  defendant's  request,  told  the 

jury  that  it  was  "the  duty  of  the  plaintiff  to  see  and  hear," 

and  his  failure  to  do  so  was  equivalent  to  not  looking  or 

listening  at  all,  the  instruction  would  unquestionably  have 

been  erroneous,  and  subject  to  well  grounded  exception  on 

the  part  of  the  plaintiff.    It  is  manifest  that  the  Court  had 

no  right,  where  there  was  conflicting  testimony,  and  more 

than  one  inference  deducible  from  the  evidence,  to  instruct 

the  jury  that  they  must  find,  in  any  aspect  of  the  case,  that 

the  plaintiff,  by  his  own  negligence,  contributed  to  bringing 

about  the  collision,  much  less  that  the  negligence  of  the 

plaintiff  was  the  direct  cause  of  the  injury.    The  plaintiff 

testified  that  he  and  his  father  (who  is  his  next  friend  as 

plaintiff)  started  from  the  house  of  his  brother,  the  witness 

A.  A.  Hinkle,  near  the  Lexington  road,  in  a  covered  wagon, 

and,  as  they  traveled  along  the  road,  he  looked  out  of  the 
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wagon  two  or  three  times  to  see  if  a  train  was  coming,  and 
that  when  they  had  gone  down  the  hill,  within  about  twentj 
yards  of  the  crossing,  he  stopped  the  wagon  and  listened. 
The  plaintiff  then  got  out  on  the  cross-pieces  of  theshaftMii 
held  to  the  wagon  with  one  hand  while  he  rested  the  otheron 
the  horse's  rump,  and,  as  his  father  drove  on,  looked  and fe- 
enedjbut  neither  heard  nor  saw  an  approaching  train  till  tbe 
horse  got  upon  the  track,  when  he  had  but  time  to  utter  an 
exclamation  and  fell  back  into  the  wagon  with  his  father  before 
they  were  stricken  and  carried  or  thrown  about  seventy-five 
feet  and  left  in  an  insensible  state  by  the  train.    It  will  be 

1*"*    *  J  '  ' 

-«  I;       f      .  observed  that  the  boy,  if  he  is  to  be  believed,  looked  and  list- 

ened, and  neither  saw  nor  heard  anything.  The  Judge hadco 
right  to  tell  the  jury  that  because  theengineer,  however  respect- 

;  1|  •  able  or  intelligent,  testified  to  the  height  of  the  banks alan^ 

the  cut,  and  introduced  a  map  to  corroborate  his  opinion  that 
a  train  on  the  track,  anywhere  north  of  Linwood  and  south 
of  the  mill-road  crossing,  was  visible  to  a  person  passing 
along  the  road  traveled  by  plaintiff  from  his  brother's  house 
to  ihe  crossing,  they  must  disregard  the  plaintiff's  statement 
and  answer  the  second  issue  "Yes."     It  was  theprovinceof 

•  •    •  )  the  jury  to  determine  whether  the  plaintiff  did,  in  fact,a[ier 

*  ;  \*  :  stopping  arid  listening  at  the  foot  of  the  hill,  ride  sixty  feet, 

•  looking  and  listening  still,  but  in  vain,  from  the  sbaflalltbe 

way,  for  a  train  that  could  not  be  seen  till  the  horse  wasupon 
the  track,  and  to  say  whether  it  was  possible  for  bimtosee 
the  approaching  train  or  hear  the  noise,  in  the  absenceof 
signals,  as  it  moved  up-grade  from  the  station  In  suc!i:J 
conflict  the  Court  could  not  instruct  the  jury  as  to  the  weight 
of  the  testimony.  Although  the  engineer  may  havefaile<i 
to  give  the  usual  signals  south  of  the  depotorof  eitheroftfo 
crossings,  it  was  the  duty  of  the  plaintiff  to  look  and  listen 
before  going  upon  the  track,  and  he  testified  that  he 
The  jury  were  warranted  by  the  testimony,  therefore, in fi 
ing  that  he  used  ordinary  care  to  guard  against  acciW 


ilher,  according  to  the  evi- 
i  to  rely  upon  the  hearing 

It  was  not  the  duty  of  the 
ty  yards  dialance  and  rid- 

nor  saw  an  approaching 
nd  down  the  track,  even 
lie  was  obstructed.  Rail- 
give  the  jury  tlie  instruc- 
er  to  keep  a  vigilant  out- 
tion.  It  was  not  contended 
:he  instruction  given  )\'as 
,  but  that  it  was  iuappli- 
o  mislead  the  jury.    Tliere 

had  a  right  to  comment 
s  jury,  aa  tending  to  show 
ould,  by  keeping  a  proper 

horse  stepping  upon  the 
is  train  altogether  before 
0  lowered  its  speed  as  to 
sh  the  chances  of  serious 
'agon,  who  were  thrown 
icussion. 

who  was  introduced  fwr  the 
ier  might  have  seen  a  man 
of  the  track,  on  the  mill- 
E  hundred  feet  from  the 
een  a  horse  six  feet  from 
rossing,  and  could  have 
t.  If  the  t-ngineer  could 
■as  unable  to  tell  whether 
id  to  be  approaching  the 
)eed.  Siiowdenv.HailrOad, 
104  N.  C  ,  305  If  he  saw 
covered  wagon,  and  could 
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lat  the  iiimales  were  not  od  the  outlook  butwereio! 
agon,  it  was  his  duty  lo  stop  his  engine.  It  ibe  j 
:ed  that  the  engiQeer  had  failed  to  give  the  usual 
then  it  was  his  duty  to  keep  a  more  vigilant  wi 

the  track.  He  had  no  right  under  such  circumsla 
;p  bis  seat  as  he  approached  the  crossing,  and  sis 
;  the  fireman  to  put  coal  in  the  engine,  so  that  neil 

keep  a  proper  outlook  upon  the  crossing  after  he. 
cted  to  whistle.  We  are  assuming  that  the  j 
'ed  the  whistle  was  not  blown  north  of  the  bridge 

to  show  that  there  were  phases  of  theevidenal 
inted  the  Judge  in  giving,  if  they  did  not  imposeu| 
the  duty  of  giving,  the  instruction  complaintd 
sel  could  not  expect  the  Court  to  find  as  a  fact  and 
iry  that  the  fireman  could  not  look  out  on  the 
ise  his  fire  had  gone  down  while  the  train  ts^  s 
gd  at  Holtsburg,  and  tlie  engineer  could  not  get  on 
!at  long  enough  to  look  first  on  one  side  and  tlif" 

while  his  subordinate  replenished  the  suppljoff 
,her  he  could  stand  up  and  keep  his  hand  upon 
tie  of  the  engine  under  such  circumstances,nod  wild 
i  necessary  to  do  so  in  order  to  provide  for  the  s» 
who  might  expose  themselves  to  danger  ofhf 
id  by  his  train,  were  questions,  not  for  the  Court  to; 
,  but  for  the  jury  to  consider  in  their  bearings  upon 

e  Court  below  permitted  the  plaintiff  to  show  hy  a 
that  soon  after  the  accident  the  defendant  corap 
red  the  crossing  at  the  mill-road  so  as  to  make  it 
ilt  to  get  upon  the  track.  The  defendant  obje 
and  assigns  as  error  now  the  admission  of  the  I 
■.    The  Court  assigned  as  a  reason  for  the  ruling, 

1  competent  to  show  in  this  way  that  the  defeat 
of  the  existence  of  the  crossing  and  treated  it 

2  crossing,  or  one  that  the  corporation  was  unda ' 
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repair.  Although  the  road  may  have 
t  road,  it  may  also,  as  a  plaolation-road, 

the  requirement  of  g  1975  of  Tlie  Code, 
lave  made  it  the  duty  of  the  company  to 
\t  that  stage  of  the  trial  it  is  not  difficult 
,  hecorae  material  for  the  jury  lo  know 
was  imposed  upon  the  defendant  by  law, 

further  progress  of  tlie  trial,  it  should 
[ineer,  by  keeping  a  proper  outlook,  might 
'  believe  that  the  plaintiff's  wagon  was 
defect  in  crossing.  Bullock  v.  Railroad, 
is  evident,  at  any  rate,  that  the  defendant 

by  the  ruling,  because  it  could  not  have 
:ed  the  jury  in  their  Endings, 
w  had,  unquestionably,  the  right,  in  the 
retion,  to  refuse  the  motion  for  a  new  trial 

newly  discovered  evidence  in  any  case. 
90  N.  C,  226.  There  is  no  error,  and  the 
rial  must  be  refused. 

Affirmed. 


WALKEB  V.  J.  M.  ADAMS. 

5?tWer  of  Deeds — Marriage  License. 

Deeds,  on  application  for  marriage  license  by  a 
'  knew,  but  with  whose  character  be  was  unac- 
•d  the  applicant  to  make  affidavit  that  he  and  the 
meA  to  marrf  were  of  lawful  age,  and  there  was 
a  the  marriage,  and  there  were  no  other  circum- 
tbe  Register  on  further  inquirj,  but  in  fact  the 
er  age:  Held,  that  the  means  adopted  br  the  Reg- 
o  the  reasonable  inqairr  required  bj  the  law  to 
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ute  ( The  Code  §  1816)  makes  it 
I  Register  of  Deeds  to  make 
isues  a  license  for  the  marriage 
(tber  there  is  any  legal  impedi- 
posed  marriage,  and  whether 
Tried  is  under  the  age  of  eigh- 
nsent  in  writing  of  the  father 
wful  care  and  control  of  such 
statute,  {The  Code,  §  1814),  that 
If  he  issues  license  without 
liment  exists,  he  thereby  incurs 
lollars  in  £avor  of  any  person 

This  statute  has  been  repeat- 
)urt  in  varying  aspects  of  it. 
,  398;  WilliaTns  v.  Hodges,  101 
,  108  N.  C,  174. 
rson  proposing  to  be  married 
;ister  of  Deeds,  for  the  marriage 
V  him,  and  while  he  -did  not 
w  nothing  against  him.  He 
e  female,  and  was  assured  that 

of  age.  He  was  properly  not 
tatement  of  the  person  so  apply- 
nake  affidavit  of  ibe  fact,  and 
lant  could  see,  in  good  faith  ; 
ears  or  is  suggested — to  believe 
Acts  1887,  cb.  331,  allows  the 
:hall  appear  lo  him  that  it  is 
apediment  to  the  proposed  mar- 
to  the  person  applying  for  the 
city  of  the  parties  to  contract  a 
this  statute  is  lo  facilitate  and 
.0  be  made  by  the  Register,  and 
vhen  the  evidence  before  the 

it  probable  there  is  no  legal 
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id,  among  other  things,  all^^es 
ges,  referred  lo  in  the  complaint, 
ent  entered  into  between  plaintiff 
ose  and  with  the  intent  to  hinder, 
adilors  of  this  defendant  at  the 
ough  the  advice  and  counsel  of 
leing  an  older  brother  of  defend- 
upon  bis  advice  and  counsel." 
claim  which  it  is  conceded  may 
)ut  it  is  not  malarial  here.  The 
that  the  said  note  be  eurrendered 
the  mortgage  be  cancelled,  etc. 
I  proper  time,  to  be  allowed  lo 
alleged  cau^e  of  action,  but  the 
nd  made  nil  order,  of  which  the 

1  to  be  heard  upon  complaiot, 
the  plaintiff's  motion  for  nonsuit, 
I  defendants  have  set  up,  au  equi- 
tiff's  cause  of  action,  lo-wit,  that 
I  on  by  plaintiff  were  fraudulent, 
>ing  tried  by  a  jury,  it  is  adjudged 
denied  and  the  cause  stand  for 
I  by  defendant's  answer." 
•pealed. 

intiff 

A.  E.  Hollon,  for  defendant 

certainly  the  plaintiff  had  the 
IS  to  his  cause  of  action,  and,  in 
•r  the  present  method  of  civil  pro- 
it  pleaded,  by  his  answer,  a  coun- 
:  involving  the  plaintiff's  alleged 
,  whether  the  cause  of  action  be 
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[N  PRUETT  et  al. 

wort. 

rit  of  certiorari  as  a  substitute 
ils  to  ahow  that  the  appellant 
•er  entries  and  notice  thereof  to 
rendition  of  the  judgment  or 
tion  in  the  petition  that  appel- 
lotice  of  appeal  to  t>e  placed  in 
it  wM  served,  is  not  BUfficlent. 


I.  Jones,  for  plaintiff. 

'plication  for  the  writ  of 
>eal  lost. 

I  tea  (Jays  next  after  the 
der  complained  of,  they 
)  bands  of  the  Sheriff  to 
le  action,  and  tliat  it  was 
does  it  at  all  appear,  that 
lin  ten  days  after  notice, 
ion  of  such  order,  nor  is 
n'ithin  that  time  the  appel- 
red  by  the  Clerk  on  the 
sreof  to  be  given  to  the 
statute  (r/te  Code,  §550). 
he  affidavit  of  the  Clerk 
it  to  his  office.  It  is  oot 
3  adverse  party  in  any  way 
[ing  an  appeal  within  the 
appear  that  the  petition- 
y  proper  reason  assigned 
learly,  the  petitioners  are 
ranted. 

Petition  dismissed. 


leeses).  It  is  agreed  that 
'  to  the  said  deed  execated 
,Sr,to  Eli  Blackburn,  Jr. 


case,  proceeded :  It  ia  very 
deed  did  not  operate  as 
a  vest  an  ealate  for  life  in 
i  reservatJODS  enure  only 
tose  claiming  tinder  him, 
ising  an  estate  to  a  third 
2  Delvin,  Deeds,  979. 
ssiiig  upon  the  question 
construed  intoa  covetiunt 
dgment  of  his  Honor  may 
the  endorsement,  made 
,  amounted  to  a  declara- 
ee  should  hold  tlie  land 
Even  without  consid- 
t  in  favor  of  a  third  per- 
1  the  transmission  of  the 
y  competent  testimony,  be 
of  equity.  Pittman  v.  Pitt- 

jourt  give  effect  to  such  a 
1  made  in  writing  under 
1.  No  particular  form  of 
li  a  trust.  "  The  intent  is 
.,  36,  note;  3  Ves.  Jun,  9; 

y  similar  to  that  used  in 
hich  was  held  to  be  sufB- 
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cient,  and,  indeed,  upon  looking  over  tlie  many  cases  in  I 
reports,  there  can  be  no  doubt  upon  the  question. 

The  grantee,  then,  taking  the  title  accompanied  withl 
contemporaneous  declaration,  must  be  declared  seized  of' 
land  in  trust  for  Sarah  Blackburn  for  the  term  of  lieroalu 
life. 

Affirmed 


MARY  E.  HANES  v.  THE  NORTH  CAROLINA  RAILROAD 
COMPANY. 


Condemnation    of  Land — CommUsionem'  Report — Eicepli- 

1.  While  a  Judge  cannot,  upon  esc^ptiona  filed  to  the  re|>orl  of  c 

9  appointed  to  assess  damages  caused  by  the  loca 
a  raiiwaj,  alter  the  report  by  inserUt 
different  amount  as  damages,  or  annul  the  order  appointing 
commissioners  and  aubmiC  the  matter  to  a  jury;  yet  he  htd 
discretionary  power  to  confirm  or  set  aside  such  report,  and  i 
recommit  the  question  to  the  same,  or  other  commiEsiopet?. 
in  aid  of  this  power  he  may  hear  affidavits. 

2.  A  report  of  such  commissioners   is   not  invalid  because  it  don 

contain  a  description  of  the  land,  as  that  can  be  ascertaiDK 
reference  to  the  location  of  the  roadbed  and  right-of-way. 

3.  The  reijuirement  of  the  statute  that  the  report  of  the  comuiii'i) 

shall  be  under  seal  is  directory  only. 

tiPECiAL  ritocEEiUNGS  to  Bsseis  damages  for  right-ol'-p 
and  heard  (on  appeal  from  the  Clerk)  at  February  Te 
1891,  of  Forsyth  Superior  Court,  before  Byiium,  J. 

The  report  of  the  commissioners  was  as  follows: 

"Obedient  to  a  summonsby  the  Sheriff  of  Forsyth  Cou 
we,  the  undersigned  commissioners,  appointed  by  the  (.'I 
of  Forsyth  County  Superior  Court  to  assess  *.he  damages 
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to  Mary  C.  Hanes  by  reason  of  the  con- 
efeodant  company  of  a  railroad  through 
ily  sworn,  and  having  viewed  the  premises, 
»ing  report :  Having  taken  into  oonsidera- 

the  plaintiff's  land  appropriated  for  the 
ad,  and   the  disadvantages  and  inconve- 

0  the  plaintifTby  reason  of  the  construction 
re  find  that  the  plaintiff  Mary  C,  Hanes  is 
mount  of  twelve  hundred  dollars  ($1,200). 

that  the  benefits  arising  to  the  plaintiff 
tion  of  said  railroad  are  nothing. 
y  submitted, 

J.    A.   NiFONG, 

C.  T.  Pope, 
Theo.  Kimhl, 
if  February,  1890.  CommmioTiers." 

excepted  to  the  report  of  the  commission- 
the  description  of  the  condemned  land  was 
Because  the  commissioners  did  not  report 
because  "  ihe  damage  was  excessive  and 
ion  to  the  value  of  land  condemned." 
s  an  order  confirming  the  report,  and  from 
endant  appealed, 
red  the  following  judgment :    "  This  cause 

1  exceptions  to  said  report  are  overruled, 
;  the  report  sufficiently  defiuite;  that  the 
the  report  should  be  under  seal  is  directory 
.  further  held,  in  passing  on  exception  four, 
jal  power  to  hear  aSidavits  on  the  ques- 
lor  to  submit  said  question  by  issue  to  a  ■ 
act  of  the  commissioners  was  conclusive 
if  damages,  there  being  no  power  in  the 

3  amount  assessed  by  them.    "It  is  adjudged 
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that  the  report  be  confirmed,  and   that  plaintiff  reoow 
$1,200  of  defendant,  and  costs  of  this  action." 
The  defendant  appealed. 

Me»9TB.  EUer  &  Starbuck  (by  brief),  for  plaintiff. 
Mr,  C  Manly,  for  defendant. 

Avery,  J.:  The  statute  (Tlie  Code,  §1946)  provides  tint 
*^  the  Court  or  Judge  on  the  hearing,  may  direct  a  new 
appraisement,  modify  or  confirm  the  report,  or  make  8Qcli 
order  in  the  premises  as  to  him  shall  seem  right  and  proper' 
If  under  the  general  statute  regulating  special  proce«dinp 
{Ttie  Code,  §  116),  the  plaintiff  had  the  right  before  commB' 
sioners  were  appointed  to  insist  that  the  Clerk  should  frame 
an  issue  involving  the  question  of  damages  and  transmit 
the  case  to  be  tried  in  term  time  by  a  jury,  he  could  nol, 
after  acquiescing  in  the  order  appointing  commissionersand 
thereby  assenting  to  that  mode  of  trial,  reassert  and  enforce 
that  right  after  waiving  it,  and  when  he  discovered  that, 
under  the  mode  of  trial  agreed  to,  if  not  selected  by  hm, 
the  findings  were  not  so  favorable  to  him  as  he  had  expedei 
Railroad  v.  Parker,  105  N.  C,  246. 

"The  Judge  might  have  heard   the  aflSdavits  both  of! 
defendant  and  the  plaintiff''  as  a  help  or  guide  in  the  extf- 
cise  of  the  broad  discretion  given  him  b}'  the  statute.  S«*i 
ner  v.  Carter,  108  N.  C,  106.  While  his  refusal  to  hear  than,; 
nothing  more  appearing,  is  not  necessarily  reviewable  » 
this  Court,  as  it  would  have  been  presumed  that  he  did* 
in  the  exercise  of  the  power  conferred  by  the  statute,  it  wtfj 
error  to  refuse  to  hear  the  affidavits  on  the  ground  that  h»l 
had  no  legal  power  to  pass  upon  them.     He  had  aulhori^^ 
unquestionably  to  set  aside  the  report,  and  to  direct  a  ne^j 
appraisement  by  the  same  commissioners  or  others  appoiotoii 
in  their  stead,  on  the  ground  that  he  thought  the  dai 
assessed  was  excessive,  even  though  we  should  concede  tW| 
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lis  Court  id  Railroad  v.  Ely,  101  N.  C, 
more  modify  the  fiQdings  of  thecom- 
sspect  by  substituting  a  smaller  sum, 
tbe  same  change  in  the  verdict  of  the 
er,  supra  ;  The  Code,  §  1946.  He  was 
:«tionary  power  to  confirm  the  report, 
I  to  him  in  ail  respects  fair  and  proper, 
er  Hs  seemed  just,"  though  he  could  no 
iT  appointing  the  commissioners,  and 
to  be  tried  by  a  jury,  than  he  could 
at  order  of  refereuce  when  one  of  tbe 
it  while  the  Judge  could  not  have 
if  his  conscience,  to  find  the  facts,  how 
lether  it  was  his  duty  to  set  aside  the 
ew  assessment  by  tbe  same  or  other 
■emand  the  case  again  for  anew  assess- 
ve  done  {Skinner  v.  Carter,  supra),  unless 
ear  testimony  in  the  form  of  affidavits, 
Ql  or  dissolve  an  order  of  injunction, 
lere  he  was  empowered  to  review  the 

]  Honor  in  the  view  that  the  descrip- 
Jefective,  because  the  localion  of  the 
,  and  doubtless  has  been,  made  certain, 
idishall  be  used,  as  a  given  number  of 
location  of  the  track  on  either  side.  la 
t  reddi  potest.  Beattie  v.  Railroad,  108 
rement  of  the  statute,  The  Code,  §  1946, 
re  should  attach  a  seal  to  their  sigua- 
ibly  merely  directory,  not  mandatory, 
e  Court  below.  The  Clerk  conld  not 
ir  the  genuineness  of  a  report,  filed  by 
]im,  because  a  seal  was  added  to  the 
lure  to  append  the  seal  does  not  in  any 
al  right  of  either  of  the  parties.     The 


494 


IN  THE  SUPREME  COURT. 


Railroad  v.  Reidsville. 


Code,  §  289 ;  Lineberger  v.  TideweU,  104  N.  C,  506 ;  Md&m 
V.  JoycCy  85  N.  C,  258.  For  the  error  ia  resting  the  refusal 
to  hear  affidavits  upon  the  ground  that  he  had  no  I^ 
power  to  hear  them  in  their  bearing  upon  the  qaestion  of 
setting  aside  the  appraisement,  the  judgment  is  reversed. 
and  the  cause  will  stand  for  hearing  upon  the  exceptions  to 
the  rei>ort  of  the  commissioners  filed  before  the  Clerk. 

Error. 


THE  RICHMOND  AND  DANVILLE  RAILROAD  COMPANY  v.  THE 

TOWN  OF  REIDSVILLE. 

Taxes — Action  to  Refund — Demand— Statute, 

1.  The  statute,  ch.  137,  §  84.  Laws  of  1887,  requiring  that  a  taxpayer. 

within  thirty  days  after  the  payment  of  an  aUeged  invalid  tax. 
make  a  demand  for  its  re-payment  before  bringing  suit  therefor, 
is  mandatory  in  that  respect,  and  such  action  cannot  be  maia* 
tained. without  first  making  the  demand  within  the  prescribed 
time. 

2.  The  requirement  of  demand  is  not  confined  to  claims  for  refosdiog 

any  particular  taxes,  or  taxes  alleged  to  be  invalid  on  any  parQ^ 
ular  account;  it  extends  to  all  taxes.    « 


Civil  action,  trikd  at  January  Term,  1891,  of  Rocki>v 
HAM  Superior  Court,  Bynum,  J.,  presiding. 

The  plaintiff  brought  this  action  to  recover  the  sum  of 
$200,  which  it  alleges  the  defendant  unlawfully  collected 
from  it  as  license  tax.  It  alleges  that  it  was  a  common  car- 
rier of  freights  and  passengers  into  and  out  of  this  State  into 
and  from  other  States;  that  it  was  not  subject  to  such  tax; 
that  such  tax  interfered  with  inter-State  commerce,  and  was 
imposed  in  violation  of  the  Constitution  of  the  United  Stata, 


;s,  pleaded:  "That 
taxes  so  paid  within 
irovided  by  law  in 
says  plaintiff  cora- 
pleads  the  same  in 

the  following  facts: 
i^e  defendant  levied 
ars  on  the  plaintiff 
ordinance:  "  For 
)oration  for  the  year 
personal  estate)  poll 
llected,  to-wit:  On 
lars;"  that  this  tax 
t 'increased  to  $100. 
i9,  the  taxes  for  the 
the  tax-collector  of 
A  payment  refused ; 
■collector  levied  on 
when  plaintiff  paid 
lerty  from  sale,  the 
lector  of  Reidsville, 
the  Richmond  atid 
0  claimed  by  Reida- 
jt,  and  that  it  will 
.  Sclienck,  counsel 
D  the  baclcof  which 
jtest.  R.  M.  Clack, 
x-collector  at  that 
demanded  the  $100 
t  was  refused;  that 
22d  of  June,  1889, 
re  had  for  the  taxes 
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6.  That  on  the  23d  day  of  July,  18S9,  plaintiff  demanded 
of  defendant  the  refunding  or  repayment  of  the  taxes  paid, 
or  set  out  in  finding  of  fact  No.  5,  which  was  refitsed. 

Thereupon  the  Court  gave  judgment,  whereof  the  follow- 
ing is  a  copy : 

''This  cause  coming  on  to  be  heard,  a  trial  by  jury  baving 
been  waived,  and  the  facts  agreed  to  be  admitted  and  foond 
by  the  Court,  and  being  found  and  admitted,  as  set  out  in 
the  case,  it  is  ordered,  adjudged  and  decreed  that  the  town  of 
Reidsville  is  authorized  to  levy  the  tax  imposed  under  the 
ordinance  of  said  town  against  the  plaintiff  company,  and 
that  the  same  is  not  unconstitutional.  The  other  questions 
are,  therefore,  not  passed  upon,  and  it  is  further  considered 
by  the  Court,  that  the  plaintiff  take  nothing  by  its  writ,  that 
the  defendant  go  hence  without  day  and  recover  its  costs  of 
action,  to  be  taxed  by  the  Clerk." 

The  plaintiff  excepted  and  appealed. 

Messrs,  /).  Schmck  and  O.  F.  Bason,  for  plaintiff. 
No  counsel  for  defendant. 

Mkrrimon,  C.  J. — after  stating  the  case :  It  is  not  ques- 
tioned that  the  defendant,  through  its  officers  and  agents 
had  power  and  authority  by  the  terms  and  purposes  of  the 
statute  incorporating  it  to  impose  and  collect  the  license  tax  - 
complained  of  by  the  plaintiff.  The  latter  contends  how- 
ever, that  that  statute  and  tax  were  unlawful  and  void, 
because,  as  it  alleges,  they  were  'in  contravention  of  the 
Constitution  of  the  United  States  (Art  1,  §8,  par.  3),  whidi 
declares  and  provides  "  That  Congress  shall  have  power  *  *  * 
to  regulate  commerce  with  foreign  Nations,  and  among  the 
several  States  and  with  the  Indian  Tribes." 

We  are  not  called  upon,  nor  would  it  be  proper  for  us  to 
decide  the  grave  question  thus  sought  to  be  raised,  because, 
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pass  upon  the  merits  of  the  claim,  as  they  are  required  to 
do  as  to  claims  generally  against  the  State,  city  or  town,  as 
the  case  may  be. 

The  demand  within  the  time  specified  is  made  a  pfcrcjui- 
site  to  an  action  to  recover  the  money  claimed.  The  section 
of  the  statute  cited  further  provides  that  if  the  moneys) 
demanded  "shall  not  be  refunded  within  ninety  daystbew- 
after,  the  claimant  may  sue  such  county,  city  or  town  for 
the  amount  so  demanded,  including  in  his  suit  against  the 
county  both  State  and  county  tax;  and  if  upon  the  trial  it 
shall  be  determined  that  such  tax,  or  any  part  thereof,  wis 
levied  or  assessed  for  an  illegal  or  unauthorized  purpose, or 
was  fur  any  reason  invalid  or  excessive,  judgment  shall  be 
rendered  therefor  with  interest,"  etc. 

Such  prerequisite  of  demand  is  not  confined  to  claims  for 
refunding  any  particular  class  of  taxes,  or  taxes  illegal  or 
invalid  on  any  particular  account  or  for  any  particular  cause. 
The  statute  is  broad  and  comprehensive  in  its  terms  ani 
purposes,  and  applies  to  all  taxes  on  whatever  accouDl 
claimed  to  be  illegally  collected.  The  language  employed 
is,  "  in  every  such  case  the  person  or  persons  claiming  any  tax, 
or  any  part  thereof,  to  be  for  any  reason  invalid,"  etc  K 
it  be  granted  that  the  statute  under  which  the  tax  was 
imposed  was  void,  this  would  put  the  plaintiff's  claim  with- 
out the  statute  cited  above.  The  defendant  had  at  leasi 
colorable  authority.  The  tax  was  imposed,  collected, paii 
under  protest  as  a  tax,  and  so  treated.  We  can  see  no  reason 
why  the  plaintiff's  claim  is  on  a  different  footing  from  other 
taxes  claimed  to  be  unlawfully  levied  and  collected.  The 
statute  embraces  by  its  broad  terms  and  purposes  all  sucii 
taxes. 

Nor  is  the  prerequisite  to  bringing  an  action  lhusrequir«i 
unjust  or  unreasonable.  The  claimant  has  thirty  days  next 
after  he  pays  the  taxes  alleged  by  him  to  be  illegal  within 
which  to  make  demand  as  required.     The  demand  issimpfc 
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recovery,  if  the  demand  shall  not  be  made  within  thirty 
days  next  after  the  collection  of  the  illegal  tax.  The  teras 
and  purpose  to  require  such  demand,  and  within  that  time, 
are  express,  and,  if  there  are  no  express  words  of  negation, 
this  appears  by  the  strongest  implication.  If  the  demand 
may  be  made  after  the  lapse  of  thirty  days,  within  what  time 
shall  it  be  made?  Will  it  be  sufficient  if  made  within  sixty 
days,  within  six  months,  within  one  year,  within  two  years, 
after  the  collection  of  the  tax  ?  The  demand  must  be  made 
within  thirty  days,  else  the  statute  has  no  reasonable  or  practi- 
cal meaning.  It  must  be  alleged  in  the  complaint  that  it  ws 
so  made,  otherwise  no  sufficient  cause  of  action  is  alleged.  It 
cannot  be  that  the  statute  is  meaningless,  a  mere  form. 

There  are  numerous  statutes  similar  to  the  one  under  con- 
sideration, and  they  have  been  uniformly  upheld  and 
enforced.  There  is  no  reason  why  they  should  not  be,  where 
the  regulations  and  prerequisites  they  prescribe  are  reason- 
able. The  Code,  §§  756, 757 ;  Love  v.  Commissioners,  64  N.  C- 
706;  Jones  v.  Commissioners,  73  N.  C,  182;  Hawleyy.  OwR- 
missioners,  82  N.  C,  22 ;  Royster  v.  CommissionerSy  98  N.  C,  14S. 

The  defendant  expressly  alleges  in  its  answer  as  a  defence 
that  the  plaintiff  did  not,  within  thirty  days  next  after  the 
payment  of  the  alleged  unlawful  taxes,  demand  that  it 
refund  to  the  plaintiff  the  sum  of  money  so  collected,  and 
the  Court  so  found  the  fact  to  be.  As  the  demand  wasess^- 
tial  to  the  plaintiff's  cause  of  action,  and  no  such  demand 
was  alleged  in  the  complaint,  and  it  appears  none  was  made 
within  the  time  prescribed,  the  plaintiff  cannot  recover. 

The  Court,  therefore,  properly[entered  judgment,  upon  the 
facts  found,  for  the  defendant  It  should  not,  however,  have 
recited,  as  the  reason  for  its  judgment,  that  the  statute 
alleged  to  be  void  was  valid.  Suchjrecital  was  unnecessary? 
and,  moreover,  the  proper  ground  upon  which  the  judgment 
rests  is  that  no  demand  was  madelas  required  by  the  statute, 
and  the  judgment  upon  that  ground  must  be  affirmed. 

Affirmed. 


NY  V.  D.  B.  BUIE  «t  al. 

!T — Tender — Saliafaction  of 
nt. 
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of  the  latter  Court  a  judg- 
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should  be  satisfiedySO  far  as  he  is  concerned.  The  plaintil 
replied  as  follows:  "Replying  to  your  favor  of  the  5th,  ji 
received,  that  you  are  prepared  to  pay  thirty  per  cent. of 
account  against  Buie  and  that  your  brothers,  you  beliel 
will  do  the  same:  Th^  claim  now  with  interest,  amounts! 
$759.31,  one-fifth  of  which  will  be  $45.55,  for  which  amoal 
we  will  be  pleased  to  give  you  a  receipt  against  the  clau 
and  trust  your  brothers  will  do  the  same." 

In  answer  to  the  letter  (of  plaintiffs)  the  defendant  M 
Buie  forwarded  to  the  plaintiffs  a  check  on  the  bank 
Guilford  in  Greensboro,  N.  C,  for  the  sum  of  $45.55,  settle 
forth  in  the  check  that  it  was  in  full  of  said  judgment 
The  plaintiffs  returned  said  check  to  said  M.  C.  Buie,  reft 
ing  to  receive  the  same,  except  on  condition  that  it  sbool 
be  entered  as  a  credit  pra/an^o  on  the  judgments. 

M.  C.  Buie  sent  the  said  check  back  a  second,  and  a  tliil 
time,  and  each  time  it  was  returned  ,in  a  letter  giving 
same  reason  for  refusing  to  apply  it.  The  defendant  Bi 
has  ever  since  kept  funds  in  said  bank  to  pay  the  amoul 

■        L 

of  said  check,  and  asks  to  be  allowed  to  pay  the  amount  ml 
Court  and  have  it  entered  as  a  payment  in  full  of  hi 
indebtedness  on  said  judgments. 

Upon  the  above  facts,  and  from  the  aflBdavits,  the  Goal 
found  that  plaintiffs  live  in  Baltimore,  Md.,  and  have  tin 
place  of  business  there,  and  that  defendant  M.  C.  Buie  livi 
at  Red  Springs,  Robeson  County,  N.  C,  and  that  there  ^i 
an  acceptance  by  plaintiffs  of  the  defendant  M.  C.  Buie 
offer  of  compromise,  and  that  the  tender  of  the  check  ft 
$45.55  was  a  payment  of  the  indebtedness  of  the  defend* 
M.  C.  Buie,  and  he  was  entitled  to  have  entry  of  satisfactiol 

a 

on  the  record  as  to  the  whole  of  the  judgments  as  agan 
him,  and  so  ordered.     The  pkintiffs  excepted,  and  appeaW 
from  the  judgment  rendered. 


Mr.  A.  Slronach,  for  plaintiff. 
No  counsel  contra. 
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icur  with  the  Judge  who  heard  the 
elow,  in  the  opinion  that  the  plaintiffs 
of  the  defendant  M.  C.  Buie,  and  were 
irded  the  check  for  $45.55,  the  sum 
ter,  to  apply  the  same  in  full  discharge 
reason  of  said  judgments.  The  defend- 
emand  that  the  substance  of  the  said 
T  upon  the  judgment  docket,  so  as  to 
s  can  proceed  no  further  by  virtue  of 
t  him.  Under  the  provisions  of  the 
4),  where  a  creditor  voluntarily  accepts 
sum  than  is  actually  due,  by  way  of 
u  of  the  whole,  the  debt  is  discharged. 
N.  C,  179.  When  a  proposal  to  pay  a 
that  the  payment  shall  operate  to 
iut  judgment  debtors,  is  accepted  by 
lebtor,  within  a  reasonable  time,  ten- 
Bs  the  right  to  demand  that  it  shall  be 
n  discharge  of  his  obligation  to  make 

id  the  judgment  is  affirmed. 

Affirmed. 
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JOHN  M.   JOHNSTON  et  al  v.   THE  DANVILLE,  M0CK8VILLE 
AND  SOUTH-WESTERN  RAILROAD  COMPANY. 

Appeal — Costs — Practice  on  Certificate  from  Supreme  Gowi— 

Judgment. 

1.  The  statute  in  reference  to  appeals  (Ch.  193,  Laws  of  1887)  is  diIe^ 

tory  only  in  those  respects  which  relate  to  the  forms  to  be  obaerred 
and  the  time  when  the  orders,  judgments,  etc.,  should  be  nude 
upon  receipt  by  the  Superior  Court  of  the  opinion  and  jodgmeot 
of  the  Supreme  Court  in  cases  which  have  been  appealed  and  cer- 
tified down,  and  hence,  the  Superior  Court  has  power  to  enter 
such  orders,  etc.,  at  any  term  thereof,  subsequent  to  the  first,  after 
the  certificate  from  the  Supreme  Court  is  receiTed. 

2.  Judgment  for  costs  in  the  Supreme  Court  is  rendered  in  that  Cout: 

the  Superior  Court  has  no  jurisdiction  in  that  matter. 

3.  The  practice  in  entering  judgment  on  certificate  from  Supreme  Court, 

pointed  out  by  Merrimon,  C.  J. 

This  case  was  before  this  Court  by  a  former  appeal,  at  the 
February  Term  of  1890,  and  the  judgmeut  appealed  from 
was  then  affirmed.  Thereupon  the  order  and  judgment  of 
this  Court  was  certified  to  the  Superior  Court,  and  the  fol- 
lowing is  a  copy  thereof: 

"This  cause  came  on  to  be  argued  upon  the  transcript ot 
the  record  from  the  Superior  Court  of  Rockingham  Ccunty. 
Upon  consideration  whereof  this  Court  is  of  opinion  tbit 
there  is  no  error  in  the  record  and  proceedings  of  the  said 
Superior  Court. 

It  is,  therefore,  considered  and  adjudged  by  the  Court  here, 
that  the  opinion  of  the  Court  as  delivered  by  the  Honorable 
A.  S.  Merrimon,  Chief  Justice,  be  certified  to  the  said  Supe- 
rior Court,  to  the  intent  that  the  judgment  be  affirmed. 

And  it  is  considered  and  adjudged  further,  thattheappel- 
lant,  J.  Turner  Morehead,  do  pay  the  costs  of  the  appeal  in 
this  Court  incurred,  to-wit,  the  sum  of  thirteen  dollars, ana 
let  execution  issue  therefor." 
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that  the  motion  to  vacate  and  set  aside  the  judgment  con- 
fessed in  this  action  and  Court  be  denied  and  dismissed,  in 
accordance  with  the  former  judgment  herein  of  James  C. 
MacRae,  Judge,  and  the  opinion  of  the  Supreme  Court  in 
this  cause. 

(7)  That  so  much  of  this  judgment  as  refers  to  cost  is 
erroneous,  in  that  it  orders  "  the  cost  *  *  *  to  be  paid 
*  *  *  as  directed  by  the  judgment  of  the  Superior  Coort 
by  the  said  J.  Turner  Morehead,  receiver,"  when,  according 
to  the  certificate  from  the  Supreme  Court,  the  judgment 
of  the  Supreme  Court,  as  to  cost,  is  against  J.  Turner  More- 
head." 

No  counsel  for  plaintiff. 

Mr.  P.  B.  MeanSf  for  defendant. 

Merrimon,  C.  J.:  The  statute  (Acts  1887,  ch.  192, §3}, 
among  other  things,  provides  that,  "  In  civil  cases  at  the 
first  term  of  the  Superior  Court  after  such  certificate  (that  of 
the  Supreme  Court)  is  received,  if  the  judgment  is  affirmed, 
the  Court  below  shall  direct  the  execution  thereof  to  proceed, 
and  if  said  judgment  is  modified,  shall  direct  its  modifica- 
tion and  performance.  If  a  new  trial  is  ordered,  the  cause 
shall  stand  in  its  regular  order  on  the  docket  for  trial  at 
such  first  term  after  the  receipt  of  the  certificate  from  the 
Supreme  Court."  Obviously,  this  statutory  provision  is 
directory  as  to  the  mere  forms  to  be  observed.  It  does  not 
mean  or  intend  that  if  at  the  first  term  of  the  Court  beloir 
after  it  received  the  certificate  from  this  Court,  it  should  fiail 
for  any  cause  to  act  upon  the  same,  there  could  be  no  proper 
or  suflBcient  action  taken  afterwards.  It  directs  the  orderly 
course  to  be  observed,  but  it  will  be  suflScient  if  the  sub- 
stance of  the  purpose  of  the  statute  is  pursued.  In  effectu- 
ating such  purpose,  the  orderly  course  and  forms  prescribed 
are  almost  necessarily  subject  to  well  known  rules  of  praf* 
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certificate  and  this  part  of  it  might  not  inappropriately  have 
been  omitted — it  was  no  more,  however,  than  harmless, 
redundant  matter,  as  was  apparent. 

The  judgment  must  be  modified  in  so  far  as  it  refen  to 
and  embraces  the  costs  of  this  Court  so  as  to  omit  such  costs, 
and  thus  modified,  affirmed. 

Judgment  modifiei 


S.  O.  THOMPSON  V.  0.  W.  WIGGINS, 

CarteAy,  tenant  by — Husband  and  Wife — Comtituim, 

1.  A  tenant  by  the  curtesy  initiate  cannot  maintain  an  acti<Hi  for  the 

rents  of  his  wife's  real  estate,  when  the  marriage  has  taken  place 
since  the  Constitution  of  1868. 

2.  The  only  right  attaching  to  such  tenancy  by  the  curtesy  initiate  iotbe 

wife's  real  estate,  is  the  bare  right  of  joint  occupancj  with  the 
wife  with  the  right  of  ingress  and  egress. 

8.  The  tenant  by  the  curtesy  initiate  is  still  a  freeholder. 

Civil  action,  tried  before  Mclver,  J,,  upon  waiver  of  jury 
trial,  at  September  Term,  1891,  of  Robeson  Superior  Court 

There  was  judgment  for  plaintiff,  from  which  defendant 
appealed. 

Messrs.  Black  &  Patterson  (by  brief),  for  plaintiGT. 
Messrs.  French  &  Norment  (by  brief),  for  defendant. 

Clark,  J. :  The  question  presented  is  the  right  of  the 
husband  to  sue  for  the  rents  of  the  wife's  real  estate  when 
the  marriage  has  taken  place  since  the  Constitution  of  1S6^ 
That  Constitution  provides.  Art.  10,  §  6,  that  the  real  and 
personal  property  of  any  female,  whether  acquired  before  or 
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remains  the  husband's  bare  "  right  of  joint  occupancy  with 
his  wife,  with  the  right  of  ingress  and  egress"  {Mmtningy. 
Manning,  79  N.  C ,  293,  Ibid,  300),  and  the  right  tothecmtoy 
c(mmminate  contingent  upon  his  surviving  her.    This  inter- 
est it  is  that  is  forbidden  to  be  sold  by  The  Code,  §  1&1<X 
until  it  has  become  vested  in  possession  by  the  death  of  the 
wife.     McCasHU  V,  McCormaCj  mpra.    The  husband  is  still 
seized  in  law  of  the  realty  of  his  wife,  shorn  of  the  right  to 
take  the  rents  and  of  power  to  lease  her  lands,  and  relieved 
of  liability  of  his  interest  being  sold  during  the  wife's  life. 
By  reason  of  such  bare  seizin  he  is  still  a  freeholder,  and  as 
such  has  always  been  deemed  eligible  as  a  juror  in  those 
cases  in  which  being  a  freeholder  is  a  qualification.    He 
has,  by  the  curtsey  initiate,  a  freehold  interest,  but  not  an 
estate,  in  the  property. 

In  holding,  however,  that  the  husband,  while  tenant  by 
the  curtesy  initiate,  could  maintain  an  action  for  the  rents  of 

his  wife's  realty,  there  was  error. 

Error. 


MARY  A.  WALKER  v.  JOHN  W.  LONG. 

Constitution — Tenant  by  Curtesy — Husband  and  Wife — Deed- 
Parties. 

1.  .The  comnion  law  estate  of  the  husband  as  tenant  by  the  corteiy 

initiate  in  the  lands  of  his  wife  was  aboUshed  by  Section  i 
Art.  10,  of  the  Constitution,  and  now,  by  virtue  of  that  pro^iS' 
ion  and  the  statutes  passed  in  pursuance  thereof,  while  the  hA- 
band  has  an  interest,  the  right  to  enter  upon  and  occupy  the  \msiA 
with  the  wife,  he  has  no  estate  therein  until  her  death. 

2.  The  husband  cannot  maintain  an  action  in  his  name  alone  to  reoorer 

lands  of  which  he  is  tenant  by  the  curtesy  initiate,  but  the  wife 
can  maintain  such  action,  either  by  joining  her  husband  or  soing 
alone. 

3.  A  conveyance  of  land  from  husband  to  wife  will  pass  the  legal  ^sfato 

of  the  vendor  and  enable  the  vendee  to  sustain  an  action  todecbre 
title  and  recover  possession. 
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any  manner  entitled,  shall  be  and  remain  the  sole  and  sepa- 
rate estate  and  property  of  such  female,  and  shall  not  be 
liable  for  any  debts,  obligations  or  engagements  of  her  bos 
band,  and  may  be  devised  and  bequeathed,  and  with  the 
written  assent  of  her  husband,  conveyed  by  her  ss  if  she 
were  unmarried."    This  provision  is  very  broad,  compre- 
hensive and  thorough  in  its  terms,  meaning  and  purpose, 
and  plainly  gives  and  secures  to  the  wife  the  complete  own- 
ership and  control  of  her  property,  as  if  she  were  unmarried, 
except  in  the  single  respect  of  conveying  it.    She  must  oon?er 
the  same  with  the  assent  of  the  husband.     It  clearly  exclude 
the  ownership  of  the  husband  as  such,  and  sweeps  away  the 
common  law  right,  or  estate  he  might  at  one  time  have  had 
as  tenant  by  the  curtesy  initiate.     The  strong,  exclusive  lan- 
guage of  the  clause  recited  above  is,  that  the  property  "shall 
be  and  remain  the  sole  and  separate  estate  and  property  of 
such  female,  the  wife,"  and  to  make  the  provision  more 
thoroughly  exclusive,  it  further  provides  that  such  property 
"  shall  not  be  liable  for  any  debt?,  obligations  or  engage- 
meuts  of  her  husband."     Pertinent  legislation,  since  ihe 
Constitution  became  operative,  is  in  harmony  with  the  sec- 
tion above  recited.     The  statute  [The  Code,  §§  1837,  1838? 
provides  that  "the  savings  from  the  income  of  the  separate 
estate  of  the  wife  are  her  separate  propertj';"  and  the  hus- 
band shall  be,  not  tenant  by  the  curtesy  initiate,  but  tenant 
by  the  curtesy  after  the  death  of  the  wife,  in  case  she  die  intes- 
tate.    The  husband,  as  husband,  has  no  estate  in  his  wife's 
land  during  her  life-time.     But  he  has  an  intered  as  tenant 
by  the  curtesy  initiate,     Thompson  v.  Wiggins,  decided attbis 
term.    He  has,  by  reason  of  his  relation  to  her  as  husband, 
and  his  right  to  have  the  benefit  of  her  society,  the  right  to 
go  upon  her  land  and  occupy  the  same  freely  with  herns 
her  husband.    And  hence,  by  going  to  her  house  and  upon 
her  premises  for  all  lawful  purposes,  he  is  not  a  trespasser, 
he  so  goes  and  remains  of  right,  but  he  has  no  estate  in  the 
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as  an  unmarried  woman — it  is  so  expressly  provided. 
Hence,  when  the  husband  conveys  property,  of  whatever 
nature,  to  his  wife,  he  does  not  in  any  legal  sense  convey  to 
himself;  and  when  the  wife  so  conveys  to  her  husband, sk 
does  not  in  such  sense  convey  to  herself.  The  conveyance 
is  made  in  such  case  by  one  distinct  person  to  another.  The 
wife  is  to  have  the  full  legal  as  well  as  equitable  beneOt 
from  such  conveyance  as  if  she  were  unmarried.  There  is, 
therefore,  no  reason  why  the  husband  may  not  convey  to 
the  wife. 

Moreover,  the  statute  {The  Code,  §§  1835, 1836)  expreslj 
provides  that  husband  and  wife  may  contract  with  each 
other.  This  cannot  mean  that  they  are  one  person  contract- 
ing with  himself!  They  are  allowed  to  contract  with  each 
other  as  distinct  persons  capable  of  contracting  with  each 
other,  and  having  separate  and  distinct  benefit  from  such 
contract.  Hence,  in  proper  cases,  they  may  maintain  actions 
against  each  other.  Hence,  too,  the  wife  may  sue  alone  as 
to  her  own  property.  This  Court  has,  in  many  cases,  recog- 
nized, upheld  and  enforced  such  contracts  as  effectual  as 
well  at  law  as  in  equity.  George  v.  Highy  85  N.  C.,99: 
Brown  v.  Mitchdl,  102  N.  C,  347;  BaUle  v.  Mayo,  J6wf.,413; 
Woodruff  V.  Bowles,  104  N.  C,  197 ;  Stephenson  v.  FelUm.  IW 
N.  C,  121;  Osborne  v.  Wdkes,  108  N.  C,  651. 

There  is  error.    The  judgment  of  nonsuit  must  be  set 
aside,  and  the  case  disposed  of  according  to  law. 

Error. 
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The  defendant  offered  evidence  to  show  that  one  TownseDcl 
executed  a  deed  for  the  locus  in  quo  in  March  of  the  year 
1854  to  one  Wiley  Gaither,  who  immediately  took  possession 
and  occupied  the  land  until  May,  1861,  or  perhaps  till  18(3. 

Defendant  requested  the  Court  to  charge  the  jury— 

1.  If  the  feme  grantors  married  and  had  issue  born  ali?e 
during  the  coverture,  their  husbands  became  tenants  by  the 
curtesy  initiate^  and  adverse  possession  of  the  land  by  the 
defendant,  and  those  under  whom  he  claims,  for  seven  yetis 
continuously,  would  take  away  the  title  of  the  husband, and 
plaintiff  could  not  recover. 

2.  Upon  the  marriage,  the  husband  became  seized  of  an 
estate  in  the  land  during  the  coverture,  and  after  issue  boro 
alive  they  were  seized  of  an  estate  for  their  own  lives,  which 
is  derived  from  the  reversion,  and  an  adverse  possession  for 
seven  years  would  toll  the  estate  of  the  husband,  though  it 
would  not  affect  the  reversion. 

3.  The  burden  is  on  the  plaintiff  to  show  that  the  grantee 
Patton  was  the  ancestor  of  ihe  feme  grantors.  It  is  a  latent 
ambiguity,  and  plaintiff  must  remove  it.  He  must  show  a 
good  title  against  the  world. 

The  Court  declined  to  give  the  first  and  second  inst^o^ 
tions  prayed  for,  and  gave  the  third. 

The  Court,  after  reciting  the  different  positions  contended 
for  by  the  different  parties,  and  adverting  to  the  evidenoein 
each,  among  other  things  not  excepted  to  charged  the  jury 
as  follows  : 

1.  That  the  burden  of  the  issues  was  on  the  plaintifi8,aDd 
they  must  satisfy  the  jury  by  a  preponderance  of  the  evi- 
dence that  the  grantee  of  the  State,  Samuel  Patton,  was  the 
father  of  plaintiff's  feme  grantors — Mary  Hefner  and  Sosan 
Kay  lor — and  that  said  Samuel  Patton  died  before  the  adverse 
entrjr  and  occupation  by  Gaither,  and  his  title  descended  to 
his  children,  who  were  infants,  and  continued  such  during 
all  the  time  said  adverse  occupation  continued.    Then  the 
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1  by  Gaither,  under  the  circum- 
t  on  that  title,  etc. 
icond  prayers  for  instruclionsby 
ice  on  which  to  predicate  them, 
defeodant,  because  the  plaintiff 
Mnveying  to  him  the  right  and 

nages,  plaintiff  could  recover  a 
trty,  and  any  spoil  or  injury  done 
cupation  by  the  defendant,  and 
of  the  plaintiff's  titla,on  Janu- 
fendant  had  occupied  and  pos- 
imencement  of  such  tide  in  1882, 
I  the  time  of  trial. 
J  refusal  of  the  Court  to  give  the 
r  insiTuction^,  and,  also,  to  the 
[uestion  of  damages,  for  that  the 
recover  damages  for  more  than 

lUgllt. 

Igment  for  plaintiff,  and  appeal 


for  defendant. 

nilh,  81  N.  C,  285,  Justice  Dir,- 
The  husband  has  not,  under  the 
rs,  nor  has  he  had  since  the  Act 
1849),  any  interest  in  the  real 
>ould  sell  or  lease  for  life,  or  any 
y  deed  joined  by  the  wife  and 
,  and  a4  to  the  sale  of  any  sup- 
nd  in  the  lands  of  his  wife  by 
IS  declared  by  said  statute,  which 
forward  in  Battle's  Revisal  (ch. 


518  IN  THE  SUPREME  COURT. 


Jones  v.  Coffey. 


70,  §  33),  that  the  same  should  be  null  and  void  in  law  and 
equity."  The  same  statute  is  still  in  force  in  totirfumwrte 
except  the  words  "in  law  and  equity"  at  the  end  of  the  so- 
tion,  which  are  mere  surplusage.  The  CodCy  §  1840;  Haftw 
V.  Parish,  95  N.  C,  259 ;  Taylor  v.  Apple,  90  X.  C,  343;  Ymg 
V.  Greenlee,  82  N.  C,  346;  Manning  v.  ifan?i?w^,79N.C.,293. 

In  McCaskill  v.  McCormac,  99  N.  C,  548,  the  Court,  speak- 
ing of  the  right  of  the  husband  or  tenant  b)'  curtesy,  after 
the  wife's  death,  say:  "  But  we  think  it  is  settled  by  abun- 
dant authority  that  the  purpose  of  the  act  was  to  protect  the 
wife,  leaving  the  right  of  the  husband,  and  of  course  his 
liabilities,  unimpaired  and  unrestricted  after  her  death.^ 

Whatever  may  be  the  rights  of  the  husband  in  the  wifes 

• 

land  after  she  may  die  intestate,  the  authorities  concur  m 
the  view  that  the  husband  holds  no  estate  during  theh'feof 
the  wife  as  tenant  by  the  curtesy  initiate  which  is  subject 
to  sale  under  execution,  and  which  he  can  assert  against  the 
wife.  He  has  the  right  of  ingress  and  egress  and  marital 
occupancy ;  but  can  assume  no  dominion  over  her  land  or 
rents  except  as  her  properly  constituted  agent.  Constitu- 
tion, Art.  10 ;  Manning  v.  Manning,  supra,  and  Ibid,  300. 

The  husbands  of  the  two  femes  covert  under  whom  pto* 
tiff  claims  had  no  estate  in  the  land  in  controversy  so  as  to 
start  the  statute  running  against  them.  Thompson  v.  Wig- 
gins and  Walker  v.  Long,  at  this  term.  The  wives  having 
been  married  to  their  husbands  in  1867,  though  issue  bad 
been  born  to  both,  were  at  all  times  the  present  owners  of 
w^hatever  estate  descended  to  them  from  their  father  before 
marriage,  and,  as  they  were  both  infants  when  the  father 
died  and  the  disability  of  coverture  supervened  and  has 
continued  to  the  present  time,  the  statute  has  never  been 
put  in  motion  against  either  of  them,  unless  their  ancestor 
Patton  was  alive  when  Gaither  took  possession  in  1354.  The 
Court  instructed  the  jury  that  the  burden  was  on  the  plain- 
tiff to  satisfv  them  that  Samuel  Patton  died  before  theoccu- 
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a  in  1854  under  a  deed,  the 
intinued  till  1861. 
leeds  from  both  of  the  heirs 
r  husbands  join,  is,  therefore, 
and  prospective  interest  of 

267  (5)  of  r/ieCbrfe)  provides 
an  action  involving  the  title 
d,  may  recover  also  in  the 
tue  of  the  land  and  damages 
9es  up  to  the  time  of  trial, 
or  rents  accruing  or  waste  or 
y  period  previous  to  three 
except  when  the  defendant 
ats.  Sherrill  v.  Connor,  107 
C,  430;  Whisaenhuntv.  Jones, 
here  was  error  in  theinstruc- 
might  allow  as  damages  the 
spoil  as  far  back  as  January 
)ns  was  not  issued  till  1889. 
•  that  the  verdict  should  be 
^8.  The  defendant  has  not 
ed  to  his  prejudice  in  pass- 
will  be  awarded  therefore, 


I  as  to  isue  of  damages. 
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J.  H.  YOUNT  V.  p.  F.  MORRISON  et  al. 
Mortgage — Power  0/  Sale — Exeeutors  and  AdminisilTaton. 

1.  The  executor  of  a  mortgagee  may  exercise  the  power  of  sale  coo* 

tained  in  a  mortgage,  when  the  deed  in  terms  confers  such  pover 
upon  the  mortgagee  and  his  executors.  The  Act  of  1887,  ch.  147, 
was  intended  to  confer  the  power  of  sale  upon  executors  and 
administrators  when  such  power  is  not  given  in  the  deed. 

2.  The  reception  of  irrelevant  testimony  will  not  be  suflScient  to  war- 

rant a  new  trial,  when  it  can  be  seen  it  was  harmless. 

Civil  action,  tried  at  August  Term,  1891,  of  Iredell 
Superior  Court,  Armfidd,  J.,  presiding. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  and 
entitled  to  have  possession  of  the  land  described  therein : 
that  the  defendant  is  in  possession  thereof  and  unlawfully 
withholds  the  same  from  him,  etc.  The  answer  denies  such 
allegations,  except  as  to  the  possession,  which  it  is  alleged  is 
lawful,  etc.  It  is  further  alleged  therein  that  the  husband 
of  the  feme  defendant  was  the  owner  in  fee  of  the  land,  and 
he  and  she,  on  or  about  the  14th  of  March,  1878,  executed  a 
deed  of  mortgage  of  the  same  to  Franklin  Gay,  to  secare  a 
debt  due  from  her  husband  to  him  for  $600;  that  $96  of  this 
debt  was  paid  on  the  14th  of  March,  1880;  that  on  the22d 
of  December,  1885,  the  said  Gay  having  died,  leaving  a  will, 
his  executor,  John  B.  Holman,  sold  the  land  by  virtue  of  a 
power  contained  in  said  will,  and  the  feme  defendant  bid  the 
same  oflF  at  the  price  of  $900 ;  that  since  she  so  bought,  the 
mortgage  debt  has  been  paid  and  the  mortgage  discharged, 
but  she  never  received  a  deed  for  the  land  ;  that  the  plaintiff, 
at  the  time  he  purchased  any  pretended  interest  in  the  land, 
had  full  knowledge  of  her  rights  as  such  purchaser, etc.; 
and  the  answer  demands  judgment  that  tlie  said  Holman 
and  others  make  deed  to  her,  etc. 
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ssues  which  the  Court  submit- 
ig,  to  which  they  respooded  in 
jodaiit  Mary  £.  Morrison  pur- 
lortgage  and  at  the  morlgage 
iwer?" 

put  in  evidence  the  mortgage 
lined  a  power  authorizing  the 
iter  to  sell  llie  land  for  the  pur- 
•n  proved  the  death  of  the  mort- 
qualification  of  J,  B.  Holman 
further  put  in  evidence  a  deed 
.  L.  Summers,  who  purports  to 
the  land  for  him.  This  deed 
ound  tliat  the  power  of  sale 
:ecuted  by  the  heirs  at  law  of 
fcutor  of  his  will.  The  Court 
fction,  and  this  is  assigned  as 

ivideiice  a  deed  iii  trust  for  the 
's  to  himself. 

one  Stevenson,  and  proposed  to 
wo  before  the  mortgage  sale  by 
idaot  claimed  to  be  purchaser, 
n  the  arrangement  had  been 
y  E.  Morrison  to  purchase  the 
tid  her  children,  and  that  he, 
for  it  for  her;  said  Holman 
ie  plaintifT  that  no  money  was 
M.  E.  Morrison,  the  defendant, 
ook  the  note  of  siiid  C,  L.  Sum- 
y  and  returned  the  mortgage 
irrison,  the  mortgagor.  Upon 
ilence  the  same  was  excluded. 
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The  plaintiff,  testifying  in  his  own  behalf,  was  asked  whit 
E  F.  Morrison,  husV)and  of  feme  defendant,  and  who  had 
put  in  no  answer,  said  to  witness  two  or  three  years  after  the 
mortgage  sale,  about  the  wife's  purchase  of  this  land  in  con- 
troversy at  the  mortgage  sale.  The  defendant  objected  to 
this  evidence;  objection  overruled. 

The  evidence  admitted  as  against  E.  F.  Morrison  only,  he 
being  at  the  time  of  said  declaration  proposed  to  be  proved 
living  upon  the  land  with  his  wife,  the  feme  defendant,  and 
witness  proceeded  to  state  that  E.  F.  Morrison  told  him  that 
C.  L.  Summers  had  fixed  things  now  to  suit  himself,  and 
that  said  Summers  might  take  what  was  his  own,  referring 
to  defendant  M.  E.  Morrison  and  her  children,  and  he,  E.  F. 
Morrison,  was  going  to  Texas;  that  he  would  give  up  the 
land  without  trouble,  and  that  he  had  but  recently  heard  of 
his  wife's  claim  upon  said  land." 

Mary  E.  Morrison  appealed. 

Mr.  M.  L.  McCorkle,  for  plaintiff. 
No  counsel,  contra. 

Merrimon,  C.  J. — after  stating  the  case :  The  appellant's 
principal  contention  is  that  the  executor  of  Ciay,  the  mort- 
gagee, had  not  power  under  and  in  pursuance  of  the  mortgage 
deed  to  sell  the  land  in  controversy,  and  execute  to  the  pur- 
chaser a  deed  effectual  to  pass  the  title  thereto  to  Summers. 
This  objection  is  untenable.  The  deed  of  mortgage  expressly 
empowered  Gay  or  his  executor  to  sell  and  convey  the  land, 
and  there  is  no  reason  in  legal  contemplation  why  this  might 
not  be  done.  In  and  by  the  deed  the  mortgagor  and  mort- 
gagee agreed  that  the  latter  might  execute  the  power,  and 
if  for  any  reason  he  could  or  should  not  do  so  in  his  life- 
time, his.executor  after  his  death  might.  He  made  his  will 
and  therein  appointed  an  executor;  he  died  and  the  execu- 
tor, Holmau,  qualified  as  such,  sold  and  conveyed  the  land 
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A.  D.  BRAWLEY,  Adm'r  v.  S.  J.  BRAWLEY,  Adm'r  et  al. 

Administrator — Statute  of  Limitations — Sureties. 

An  administratrix  was  appointed  in  1870,  and  died  in  1877,  before closizig 
the  administration;  in  1889  an  administrator  de  bonis  n(m  vii 
appointed,  who  brought  an  action  against  the  sureties  of  the  fim 
administrator  for  breach  of  the  bond  of  their  principal:  ffeid. 
that  there  being  no  one  in  esse  from  the  death  of  the  first  admin- 
istrator, till  the  qualification  of  the  administrator  de  bonis  mob, 
who  could  sue,  that  time  should  not  be  counted  in  applying  tbe 
statute  of  limitations. 

Civil  ACTION,  tried  at  August  Term,  1891,  of  Irkdeu 
Superior  Court,  Armfield,  J.,  presiding. 

It  appears  that  the  intestate  of  the  plaintiff  died  and  his 
widow,  Malinda  C.  Brawley,  was  duly  appointed  and  quali- 
fied as  administratrix  of  bis  estate  on  the  27th  day  of  Aagost. 
1870,  and  took  upon  herself  the  burden  of  administemg 
the  same.  Afterwards  she  died,  in  1877,  and  the  plaintiff 
was  appointed  and  qualified  as  administrator  de  bonis  m^ 
of  her  said  intestate  on  the  4th  day  of  November,  1889. 
There  had  been  no  final  settlement  of  the  estate  in  her 
hands. 

The  plaintiff  brought  this  action  against  the  sureties  of 
the  bond  of  said  administratrix,  alleging  breaches  of  the 
condition  thereof,  in  that  she  did  not  account  and  adminis- 
ter the  estate  in  her  hands,  as  she  was  bound  to  do,  etc,and 
he  demanded  judgment  that  an  account  be  taken  of  the 
administration  and  for  the  sum  of  the  bond  sued  upon, to 
be  discharged  upon  the  payment  of  such  sum  as  the  plain- 
tiff may  be  entitled  to  have,  etc. 

The  defendants  among  other  defences  alleged,  pleaded  the 
statute  of  limitations,  that  the  claim  is  old  and  stale,  barred 
by  the  lapse  of  time,  and  upon  these  grounds  resisted  the 
order  of  reference,  etc.     It  further  appeared  that  the  plain- 


526  IN  THE  SUPREME  COURT. 


Brawley  v.  Brawuet. 


the  statute  {Ttie  Codcy  §  155,  par.  6)  prescribes  that  "an 
action  against  the  sureties  of  any  executor,  administrstor, 
collector  or  guardian,  on  the  official  bond  of  their  principal,'' 
must  be  brought  "  within  three  years  after  the  breach  thereof 
complained  of."    See  the  cases  cited,  supra. 

It  appears  in  this  case,  however,  that  there  was  no  admin- 
istrator de  bonis  non  until  the  plaintiff  became  such  on  the 
4th  day  of  November,  1889,  and,  hence,  there  was  no  one 
who  could  bring  an  action  to  compel  the  defendants  to  an 
account.  It  is  insisted  for  the  relator  that,  therefore,  the 
statute  invoked  does  not  bar  the  relator's  action.  Thisseenis 
to  us  to  be  fatal  to  the  defendants'  plea  of  the  statute.  This 
Court  has  repeatedly  decided  that  the  time  lapsing  while 
there  is  no  one  in  esse  who  can  sue,  cannot  be  counted  against 
the  claimant  when  he  comes  into  existence  and  brings  bis 
action,  and  the  adverse  party  seeks  to  avail  himself  of  the 
statute  of  limitations.  This  rule  is  just  and  reasonable.  I^ 
would  be  essentially  wrong  to  allow  a  party  not  in  existence, 
and  who  could  not  sue,  to  be  prejudiced  by  lapse  of  time. 
He  should  have  fair  opportunity  to  assert  his  right  when  he 
is  competent  to  do  so. 

The  defendants  cannot  reasonably  complain  in  this  case, 
because  they  might,  and  they  ought,  if  no  one  else  interested 
would  have  the  estat.e  of  the  intestate  of  the  relator  wound 
up,  to  have  done  so  themselves.  It  was  important  to  them 
that  it  should  be  done,  and,  if  need  be,  one  of  them  might 
have  become  administrator  de  bonis  non.  They  were  in 
default  that  they  did  not  act  promptly.  It  is  no  sufficient 
excuse  to  say  that  some  other  interested  person  ought  to  have 
so  administered.  So  no  doubt  some  such  person  ought  to 
have  done,  but  his  neglect  cannot  excuse  the  defendants. 
The  law  intends  that  the  estate  of  a  deceased  persons  shall 
be  administered  as  it  prescribes.  Thes3  and  other  decisions 
settle  the  rule  as  stated  above.     Buie  v.  Buie,  2  Ired.,87; 


.  Taylor,  3  Dev., 
i.  aegg,U.,  7GZ; 
V.  LHekfon,  104 

Affirmed. 
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The  complaint  alleged — 

3.  That  at  the  time,  hereinafter  to  be  meniioned,  the 
plaintiff  was  in  Iredell  County  and  State  of  North  CaTolina, 
at  his  father's,  Franklin  Sherrill,  on  a  visit;  that  at  bis  home 
in  Max,  Indiana,  he  left  M.  C.  Sherrill,  his  sister,  and  house- 
keeper, his  wife  being  dead,  and  a  daughter  named  Lou,  all 
in  good  and  sound  health. 

4,  That  on  the  1st  day  of  December,  1890,  at  the  office  of 
said  corporation,  in  the  city  of  Lebanon,  State  of  Indiana, 
the  said  M.  C.  Sherrill  caused  to  be  delivered  to  the  agent 
and  employee  of  said  corporation,  to  be  sent  to  the  said 
Franklin  Sherrill  at  Statesville,  State  of  North  Carolina,  for 
the  use  and  benefit  of  H.  Z.  Sherrill,  this  plaintiff,  the  fol- 
lowing telegraph  message : 

Max,  Ind.,  Dec.  1, 1890. 
To  Mr.  Franklin  Sherrill, 

Statesville,  N.  Carolina: 
"  Tell  Henry  to  come  home.     Lou  is  bad  sick." 

M.  C.  Shkrbill. 
Tel.  answer  quick,  its  paid  for  here.     16  paid  $3.50.   Gt 
Spcl  Dely. 

That  Henry  named  in  said  message  was  the  plaintiff  io 
this  action.  A  copy  of  said  telegraph  message  is  hereto 
attached  and  asked  to  be  taken  as  part  of  this  complaint 

o.  That,  in  consideration  of  the  sending  of  said  mesage 
over  the  wires  of  said  company,  said  corporation  was  paid, 
out  of  the  funds  of  this  plaintiff,  the  sum  of  |L.18,  the  r^- 
lar  charge  for  such  message,  and  the  further  sum  of  $3.50 
for  a  special  delivery  of  said  message  to  Franklin  Sherrill, 
where  the  plaintiff  then  was. 

That  said  corporation  contracted  for  special  delivery,  and 
took  the  charges  therefor,  as  it  had  the  right  to  do. 


J 
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plaint  that  the  message  in  question  was  sent  by  one  M.O 
Sherrill  to  one  Franklin  Sherrill,  and  not  to  the  plaintil 
and  it  is  not  alleged  in  the  complaint  that  the  said  Franklii 
Sherrill  was  the  agent  of  the  plaintiff  to  receive  and  commi 
nicate  said  message  to  the  plaintiff,  nor  does  it  appear  froi 
the  complaint  that  there  exists  any  privity  between  thii 
plaintiff  and  the  said  Franklin  Sherrill  in  respect  to  th< 
alleged  contract  for  sending  the  said  message,  nor  that  (her 
was  any  contract  between  the  plaintiff  and  defendant  it 
respect  to  the  said  message,  nor  that  any  contractual  relationi 
existed  between  the  plaintiff  and  defendant  growing  out 
this  alleged  contract  between  the  said  M.  C.  Slierrill  and  th 
defendant,  under  which  the  said  message  was  sent. 

3.  That  the  complaint  does  not  state  facts  sufficient  tocoi 
stitute  a  cause  of  action  in  favor  of  the  plaintiff  against  thi 
defendant  in  this,  that  it  fails  to  show  that  there  existed  an] 
relationship  between  the  plaintiff  and  defendant  wherebytb^ 
plaintiff  is  entitled  to  recover  of  the  defendant  any  damaj 
he  may  have  suffered  by  reason  of  the  alleged  negligence ol 
the  defendant  in  failing  to  deliver  the  message  inentiom 
therein. 

The  demurrer  was  overruled,  and  the  defendant  havii 
excepted,  appealed. 

Messrs.  Bingham  &  Caldwdl  (by  brief),  and  M,  L.  Mc(A/rtiff 
for  plaintiff. 

Messrs.  Janes  &  Tilleit  (by  brief),  for  defendant. 

Clark,  J. :  The  complaint  states,  "  a  copy  of  the  said  tele 
graph  message  is  hereto  attached  and  asked  to  be  made 
part  of  the  complaint.*'  Thi^  *'  copy"  is  a  copy  of  tbetek 
graph  blank  with  the  message  written  thereon,  and  contaii 
the  proviso  on  the  margin,  "  The  company  will  not  be  liaW 
for  damages  in  any  case  where  the  claim  is  not  presented  w 
writing  within  sixty  days  after  sending  the  message."  TW 
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that  Dothing  i3  thereby  made  a 
ipt  the  words  of  the  message  itself 
3  of  the  bare  message  itself  were 
plaint,  and  there  could  have  been 
ither  copy.  The  words  must  be 
'"  as  actually  attached,  which  is  a 
pen  the  parlies,  evidenced  by  tlie 
reon  and  the  printed  stipulations 

company  will  not  be  liable  unless 
writing  and  within  sixty  days,"  is 
□g  the  liability  of  the  telegraph 
Maasengale  v.  Td.  Co.,  17  Mo.  App., 
be  void,  as  was  held  in  T/iomp- 

I  C,  449;  Smith  v.  Telegraph  Co. 
\egraph  Ca ,  61  Vt.,  461 ;  15  Am.  St 
ise  numerous  authorities  are  cited, 
ler  against  the  neglect  of  the  plain- 

liis  cause  of  complaint  within  a 
reasonable  requirement,  enabling 
ilo  the  nature  and  circumstances 
delay  or  non-delivery  of  the  mes- 

II  within  the  memory  of  witnesses, 
telegrams  constantly  passing  over 
ulation  is  absolutely  necessary  to 
imposition.  It  is  not  a  statute  of 
time  within  which  action  may  be 
L  has  been  held  reasonable  in  many 
eman  in  his  Notes,  on  p.  471  of  71 

very  recent  case,  Tdegraph  Co.  v. 
fyers  Annotated  Rep.,  102.  The 
Iso  been  held  a  reasonable  time  in 
■  any  to  the  contrary),  which  are 
ison  in  his  recent  work,  "  The  Law 
:h  stipulation  relieves  the  telegraph 
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company  "  from  no  part  of  their  obligations.    They  are  bound 
to  the  same  diligence,  fidelity  and  care  as  they  would  have 
been  required  to  exercise  if  no  such  agreement  had  hm 
made/'   since  all  that  the  stipulation  requires  is  that  the 
plaintiff  should  give  notice  of  his  loss  "in  season  to  enable 
the  defendant  to  ascertain  the  facts."    So.  Exp.  Co.  v.  OaM- 
well,  21  Wall.,  2G4.    There  are,  however,  circumstances  in 
which  the  stipulation  for  sixty  days  would  be  unreasonable, 
as  was  pointed  out  by  Judge  Speer  in  the  U.  S.  C.  Cina 
late  case,  Johnston  v.  Telegraph  Co.,  33  Fed.  Rep.,  362,  as, 
for  instance  (as  was  the  fact  in  that  case  as  in  this),  where  a 
prepaid  message  has  never  been  delivered.     The  Court  goes 
on  to  say  that  a  stipulation  of  thirty  days  aft-er  the  message 
is  sent  would  be  unreasonable  in  such  case,  for  the  failure  of 
the  company  to  deliver  it  would  deprive  the  plaintiff  per- 
haps of  all  notice  that  a  telegram  had  been  sent  to  bim,  and 
the  company  could  prevent  all  redress  by  holding  the  tele 
gram  till  after  the  time  within  which  it  is  stipulated  that  the 
demand  on  them  must  be  made.     In  the  Tcase  before  us  it  is 
set  out  in  the  complaint  that  the  company  •*  contracted  for 
special  delivery  and  took  the  charges  therefor,"  andthatthe 
message  has  never  been  delivered.    The  plaintiflf  has  made 
no  demand  before  suit  brought,  but  the  general  rule  that  the 
commencement  of  an  action   is   equivalent  to  a  demand 
applies  to  cases  of  this  kind.  Thompson  on  Electricity,  §  236. 
If,  therefore,  the  action  was  begun  within  sixty  days  after 
knowledge  by  the  plaintiflf  of  the  failure  to  deliver  the  mes- 
sage, it  would  be  such  compliance  with  the  stipulation  as 
could  be  required  in  a  case  where  a  message  was  not  deliv- 
ered at  all.    If  not  brought  within  such  time,  the  plaintiff  is 
barred  by  his  own  negligence  in  not  presenting  his  claim 
within  the  specified  time.     It  does  not  appear  in  the  com- 
plaint when  such  knowledge  came  to  the  plaintiff^  but  it  does 
appear  therein  that  the  message  has  not  been  delivered  at 
all.    Hence,  the  demurrer  because  the  plaintiff  did  not  pre- 
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ELI  HINSON  V.  J.  L.  POWELL  et  al. 

Maliciova  Prosecution — ProbabU  Cause — Evidiiicer—Awgnimi 

of  Error, 

1.  In  an  action  for  malicious  prosecution  it  was  in  evidence  that  tbe 

defendant  had  caused  the  plaintiff  to  be  twice  arrested  and  tried 
upon  the  same  charge,  and  upon  each  trial  there  had  been  an  acquit* 
tal;  the  defendant  offered  testimony  to  show  the  motive  of  tbe 
Justice  who  tried  the  last  case  which  induced  him  to  give  tbe  judg- 
ment: Heldf  to  be  incompetent. 

2.  Although  the  defendant  had  probable  cause  for  the  first  proeecDtioB, 

yet  if  he  instituted  the  second  for  the  same  offence,  and  wiihoat 
additional  evidence  to  that  produced  on  the  first,  there  vas so 
absence  of  probable  cause,  which  prima  facie  established  malMX 
as  to  that  charge  unless  rebutted. 

3.  A  general  assignment  of  error  to  the  charge  of  the  Judge  will  not  be 

considered.  It  is  not  required  that  an  exception  to  the  charge 
shall  be  specifically  noted  at  the  time,  but  it  is  the  dutj  of  tbe 
appellant  to  make  specific  assignment  of  error  in  the  charge  in  tbe 
case  on  appeal. 

Civil  action  to  recover  damages  for  alleged  malicious 
prosecution,  tried  at  March  Term,  1891,  of  Columbus  Supe- 
rior Court,  before  Armfiddj  J. 

The  plaintiff  introduced  evidence  tending  toshowtliathe 
was  arrested  on  the'',warrant  of  a  Justice  of  the  Peace  issued 
at  the  instance  of  the  defendant  J.  L.  Powell  charging  bim 
with  disposing  of  mortgaged  property.  The  warrant  was  exe- 
cuted "  on  the  plaintiff  by  the  Sheriff'  who  read  it  to  hira  and 
told  him  when  and  where  to  appear  for  trial  before  the  Justice 

• 

next  day,  but  the  Sheriff  did  not  lay  hands  on  bim  or  require* 
bond  for  his  appearance.  The  case  was  tried  before  T.  J. 
Emery,  the  Justice  of  the  Peace,  who,  after  hearing  the  evi- 
dence, adjudged  the  plaintiff  not  guilty,  and  dismissed  the 
case  at  the  cost  of  the  defendant  Powell.  After  this  trial 
the  defendant  Powell,  on  being  told  that  public  opinion  was 
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latter,  said  that  he  inteDded  to  have  the 
jsiug  of  this  property  on  every  Saturday 
,  ID  order  to  afford  amusement  for  the 
ler  in  evidence  that  the  plaintiff  was 
leon  the  same  charge,  and  in  the  same 
it  issued  by  Justice  Morrison  upon  the 
it  J.  L.  Powell,  The  action  was  removed 
Lice  Stanley,  who,  after  hearing  the  evi- 
out  the  samo  as  that  introduced  on  tlie 
the  plaintiff  not  guilty,  and  dismissed 
the  cost  of  the  prosecutor, 
deuce  that  the  plaintifi'had  disposed  of  a 
)gether  with  his  crop  and  other  property, 
I  Powell  &  Co.,  the  defendants;  that  he 
ick  horse  a  gray  horse,  which  plaintiff 
more  than  the  black  horse,  and  imme- 
3  gray  horse  to  defendant's  agent,  who 
it  home  and  gather  his  crop  with  it. 
jwell  testified  that  he  knew  nothing  of 
months  afterwards,  and  that  the  debt 
age  had  never  been  paid.  He  also  tes- 
iut  the  two  several  warrants  for  dcfend- 
he  advice  of  his  attorney,  and  without 
1  towards  the  plaintiff.  But  a  witness 
that  after  the  dismissal  of  the  first  war- 
issuance  of  the  second,  the  witness  told 
?11  that  his  attorney  was  advisiug  him 
etter  get  another  attorney  ;  and  that  the 
id  that  he  did  not  need  any  lawyer,  that 
h  himself  to  attend  to  this  case. 
idant  testified  that  the  gray  horseafore- 
himself  as  agent  of  the  defendants  by 
;ion  that  he  would  enter  a  credit  of  $100 
which  he  declined.  Defendant  offered 
Stanley,  who  tried  the  last  warrant,  the 
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motive  that  iuduced  him  to  d^misa  said  warrant  Tk 
plaiatiff  objected.  His  Honor  sustained  the  objection,  and 
excluded  the  testimony,  and  defendants  excepted. 

His  Honor  instructed  the  jury  that  there  was  no  evidence 
against  the  defendants  R.  H.  Powell  and  A.  E.  Powell,  and 
directed  a  verdict  for  them ;  and  charged  the  jury,  among 
other  things,  that  the  plaintiff,  before  he  would  be  entitled 
to  recover,  ought  to  satisfy  them  by  a  preponderance  of  the 
testimony  that  the  defendant  had  wilfully  and  maliciouslj 
prosecuted  the  plaintiff  without  probable  cause,  and  caosed 
him  to  be  arrested  and  restrained  of  his  liberty;  that  although 
they  should  find  that  the  Sheriff  did  not,  in  fact,  lay  bauds 
on  plaintiff  or  require  of  him  a  bond,  yet,  if  the  manner  of 
executing  the  warrants  was  as  tej^tified  to  by  plaintiff,  it 
amounted  to  an  arrest,  and  if  it  was  procured  by  the  defend- 
ant J.  L  Powell  with  malice  and  without  probable  cause, 
plaintiff  was  entitled  to  recover  of  him  some  damages,  and 
the  amount  was  for  them  to  determine;  that  probable  cause 
was  a  question  of  law  to  be  decided  by  the  Court,  and  that 
when  defendants  sued  out  the  first  warrant  and  prosecuted 
plaintiff  before  Esquire  Emery,  that  defendant  had  probable 
cause  and  plaintiff  could  not  recover  for  this  prosecution;  tbat 
as  to  the  second  warrant,  and  trial  before  Esquire  Stanley, 
if  the  jury  should  find,  from  the  evidence,  that  the  testimony 
produced  by  the  defendant  against  the  plaintiff  on  the  second 
trial  was  the  same  as  that  introduced  by  him  on  the  first 
trial,  and  defendant  was  in  possession  of  no  additional  evi- 
dence tending  to  show  plaintiff's  guilt  at  the  second  trial, 
and  it  had  appeared  in  evidence  at  the  first  trial  that  plain- 
tiff, in  disposing  of  the  mortgaged  property,  had  acted  in 
good  faith  and  without  intent  to  defeat  the  rights  of  the 
mortgagees,  then  in  this  second  prosecution,  tried  before 
Esquire  Stanley,  the  defendant  J.  L.  Powell  had  acted 
without  probable  cause,  and  that  the  want  of  probable 
cause  was  evidence  which  prima  facie  established  malice  on 
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first  exception  pre- 
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were  dismissed  at 
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rsed  is  conclusive. 
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on  a  trial  before  a  Magistrate  the  merits  of  the  prosecution 
were  not  inquired  into,  the  answer  is  that  it  was  perfectly 
competent  for  the  defendant  upon  the  trial  in  this  action  to 
justify  his  prosecution,  not  only  by  showing  the  guilt  of  the 
plaintiff,  but  by  simply  showing  that  he  had  probable caose 
for  prosecuting  him,  and  the  exception  cannot  be  main- 
tained. 

The  second  exception  was  **(o  the  charge  as  above  set 
forth."  No  special  instructions  were  asked  for.  The  charge 
is  set  out  at  length,  and  contains  several  distinct  proposiiions 
of  law  applicable  to  the  several  phases  of  the  evidence,  as 
the  jury  may  find  the  facts  to  be,  and  this  exception  is  gen- 
eral. This  Court  has  said  :  "A  general  exception  to  the 
charge  without  assigning  errors  specifically,  will  not  be  con- 
sidered in  this  jQourt."  McKinnon  v.  Morrison^  104  N.t^"- 
354,  and  the  numerous  cases  there  cited. 

But  counsel  for  the  defendant  say :  ''  The  Cburt  cannot 
intend  to  hold,  in  McKinnon  v.  Morrison^  that  where  the 
Judge  improperly  lays  down  the  law  to  the  jury,  you  not 
only  have  to  except,  but  that  you  have  to  except  specifically, 
for  some  of  the  cases  cited  by  the  Court  in  that  case  held 
expressly  the  other  way."  We  think  counsel  misapprehend 
McKinnon  v.  Morrison^  and  the  cases  cited.  It  is  not  reqalKu 
that  the  exception  shall  be  specifically  noted  at  the  time, for 
the  whole  charge  may  be  deemed  excepted  to,  but  it  is*'the 
duty  of  counsel  to  make  specifically  an  assignment  of  errors 
in  the  charge  when  making  up  the  case  on  appeal."  i<^ 
v.  Elliott,  107  N.  C,  718;  State  v.  Black,  at  this  term.  Tliii 
has  not  been  done,  but  it  is  not  improper  to  add  that  we  have 
examined  carefully  the  charge  of  the  Judge  before  whom  this 
action  was  tried,  in  the  light  of  the  error  specifically  alleged 
in  the  brief  of  counsel  for  the  appellant,  and  we  can  see  no 
error  of  which  the  defendant  can  complain.  His  Honor 
expressly  instructed  the  jury  that  the  defendant  had  shown 
probable  cause  for  the  first  warrant,  and  the  plaintiff  conld 


J 
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ubmitted  the  queation  fairly  to 
arrant,  and  we  think  that  there 
[ipport  the  verdict  of  the  jury 
re  is  no  error. 

Affirmed. 


I.  LEWIS  AND  WIFE. 

5  Supercede  Law —  Unsathfadory 
■feree—Praetive. 

nt  upon  notes  secured  bj  mortgage 
mortgage  the  defence  of  usurj  may 
hed  the  plaiatilT  forfeits  the  entire 
rwise  when  the  debtor  comes  into 
:  he  must  then  do  equitj  b;  pajing 

not  be  permitted  to  modify  the  ueurj 

'7  report  of  a  referee  will  be  disre- 
directed  to  recommit,- with  inslruc- 
io  accordance  with  the  opinion  of  the 


heard   before   Armfield,   J.,  at 
BUS  Superior  Court,  upon  excep- 


r. 

d  D.  J-  Lewis',  for  defendant. 

laintiff  brought  this  aclion  to 
two  promissory  notes  executed 
J  for  $250  due  March  ]st,  1887, 
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the  other  for  $500  due  March  1st,  1888,  both  bearing  iolerest 
at  the  rate  of  eight  per  centum  per  annum,  and  to  fordoEe 
a  mortgage  of  tiie  defendant's  real  and  personal  estate  made 
to  secure  these  notes.  The  defendant  admits  the  execation 
of  the  notes  and  mortgage,  but  he  alleges  that  they  are 
founded  upon  a  usurious  consideration,  and  hence  the 
plaintiff  has  forfeited  the  entire  interest  which  the  notes 
carry  with  them. 

This  is  not  a  case  where  the  debtor  comes  into  the  Coor^ 
asking  equitable  relief  against  the  usurious  debt  or  t^aDsa^ 
tion  of  the  defendant.  The  fact  that  the  plaintiff  asked  the 
Court  for  a  decree  of  foreclosure  did  not  deprive  the  defend- 
ant of  his  legal  statutory  defence.  In  such  case,  the  plain- 
tiff would  be  required  to  pay  the  honest  debt  and  the  lawful 
rate  of  interest,  upon  the  just  maxim  that  he  who  asks 
equity  must  do  equity.  PameU  v.  Faw^Aaw,  82  K.  C.,134; 
Manning  v.  EUioU,  92  N.  G,  48.  But  in  cases  like  the  present 
the  strict  rule  of  law  applies.  The  creditor  seeks  to  recover 
and  enforce  payment  of  his  usurious  debt,  and  the  defend- 
ant, alleging  the  usury  as  matter  of  defence,  is  entitled  to 
have  the  full  measure  of  it  as  allowed  by  the  statute  (fi* 
Code,  §  3836),  which  provides  that  "  The  taking,  receiving. 

• 

reserving  or  charging  a  rate  of  interest  greater  than  b 
allowed  by  the  preceding  section  (that  fixing  the  rate  of 
interest)  when  knowingly  done,  shall  be  deemed  a  forfeitui* 
of  the  entire  interest  which  the  note,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  pai" 
thereon."  And  such  defence  may  be  alleged  and  proven  u 
this  and  like  actions  to  recover  judgment  upon  the  mort- 
gage debt  and  foreclose  the  mortgage  by  a  sale  of  the  proP" 
erty.  Arrington  v.  Goodrich,  95  N.  C,  462 ;  Grant  v.  Jf^^** 
81  N.  C,  150. 

The  case  as  it  comes  to  us  is  not  very  intelligible.  The 
exceptions  of  the  plaintiff  and  defendant  to  the  report  and 
amended  report  of  the  referee  are  confused.     It  seems  that 


it  likewise 
rest  at  the 

upon  the 
to  interest 
If  usury 
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e  is  atipu- 
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on.  Grant 
I;  McCamp- 
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1  the  Court 
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J.  B.  CORNELIUS  et  al.  v.  V.  Y.  BRAWLEY. 

Willt  Execution  and  Probate — Evidence — M//je»8— /«««*- 

Jiidge^s  CItarge. 

1.  Upon  the  trial  of  an  issue  devUavit  vel  non,  the  form  of  tbeioue,  "b 

the  paper- writing  propounded  *  *  *  and  every  part  thereof  tbe 
last  will  and  testament  of  the  deceased?"'  is  in  accordance  with  the 
precedents  and  proper. 

2.  The  widow  and  devisee  of  the  testator  is  a  competent  witness  to  prore 

the  fact  that  the  script  propounded  was  found  among  the  nlnable 
papers  of  the  deceased. 

8.  An  instruction  to  the  jury,  that  the  burden  of  establishing  tbeantbcfr 
ticity  of  the  script  offered  as  a  will,  was  upon  the  propoaDden, 
and  the  proof  thereof  must  be  **  affirmative  and  direct "wtsoor 
rect,  and  a  substantial  compliance  with  a  prayer  for  instraction 
that  such  proof  must  be  *' affirmative  and  diatincf 

4.  Where  the  proof  showed  that  the  script  propounded,  as  a  holognph 
will,  was  found  in  a  small  drawer  of  a  book-case,  in  the  rooo 
which  the  alleged  testator  occupied  at  his  death,  with  his  deeds 
and  other  papers,  held  to  be  such  a  finding  "among  theralubk 
papers  of  the  decedent"  as  will,  in  connection  with  the  other eri- 
dence  required  by  the  statute  in  respect  to  handwriting,  autboiu^ 
its  probate. 


This  was  an  action  devisavit  vel  non,  tried  before  Grwt, 
J.,  at  February  Term,  1891,  of  Iredell  Superior  Court 

The  paper-writing,  bearing  date  July  5th,  1888,  t:)gether 
with  a  paper  appended  as  a  codicil,  bearing  date  March  5lh, 
1889,  purporting  to  be  the  last  will  and  testament  of  W.  J. 
Brawley,  deceased,  is  without  subscribing  witnesses.  It^^ 
propounded  as  the  will  of  said  decedent  by  the  persons  named 
as  executors  therein,  and  was  admitted  to  probate,  crjwrfe' 
by  the  Clerk  of  the  Superior  Court  of  Iredell  County,  on  May 
10th,  1889,  upon  the  oath  of  one  J,  M.  Shook  that  the  said 
will  and  codicil  thereto  was  found  among  the  valuable  papers 
and  effects  of  the  said  W.  J.  Brawley  after  his  death,  aod 
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melius,  J.  W.  A.  Kerr  and  M,  D. 
W,  J,  Brawley  subscribed  thereto, 
nd  tlie  codicil  thereto,  and  every 
ndwriting  of  said  W.  J.  Brawley. 
I  caveat  thereto  was  filed  by  V.  Y. 
rased,  whereupon  an  issue,  as  to  the 
it,  was  drawn  up  and  sent  to  the 
;fore  a  jury,  in  the  following  form : 
opounded  by  J.  B.  Cornelius  and 
^art  thereof,  together  with  the  cod- 
last  will  and  testament  of  W.  J. 
out  exception  thereto. 
in  for  trial  the  caveator  tendered 
ir  issues  raised  by  l)ie  allegations 
and  the  caveator  as  shown  by  the 

ng,  bearing  date  June  5th,  ISSS, 
last  will  and  testament  of  W,  J, 
ler  with  the  paper  appended  as  a 
ite  March  5th,  18S9,  found  among 
ffecta  of  said  decedent,  at  or  after 

;,  together  with  the  paper  ajipended 
irt  thereof,  in  the  handwriting  of 

ttator   intend    said    pa  per- writing, 
appended  as  a  codicil,  and  every 
will  and  testament? 
change  the  issue,  and  directed  the 
ue  made  up  by  the  Clerk.     Cavea- 

A  Mrs.  N.  M.  Brawley  as  a  witness, 
vas  found.  The  caveator  objected 
witness,  on  the  ground  that  she  is 
med  as  a  legatee  and  devisee  in  the 
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proposed  paper-writing,  and  not  having  dissented  from  its 
provisions,  is  excluded  from  showing  any  fact  that  would 
constitute  publication  of  the  script.  Caveator  further  objected 
that  witness  could  not  be  allowed  to  testify  under  section 
2147  of  The  Code.  Objections  overruled,  and  the  caveator 
excepted,  and  the  witness  testified: 

"  I  have  seen  this  paper  before.  The  next  day  aft^  Mr. 
Brawley  was  buried  I  found  this  paper  in  the  little  drawer 
of  the  book-case,  where  he  kept  his  deeds,  and  where  his 
deeds  were  wh€>n  I  fuund  the  paper.  I  handed  it  to  Mr. 
Shook  to  read." 

Cross  examined, — "  I  did  not  examine  any  other  papers  that 
were  in  the  drawer  where  I  found  this  paper  at  the  time  I 
found  it.  I  knew  where  Mr.  Brawley  kept  his  deeds.  His 
deeds  were  tied  up  in  a  bundle.  I  cannot  tell  what  deeds 
they  were.  I  did  not  examine  the  other  papers,  but  saw  they 
were  his  deeds.  I  do  not  remember  that  I  took  hold  of  any 
other  papers  in  the  drawer  than  this  one.  I  did  not  read 
them.  I  made  no  other  examination;  saw  the  deeds  were 
there  when  I  took  the  will  out" 

J.  M.  Shook,  a  witness  for  the  propounders,  testified:  *'l 
live  a  quarter  of  a  mile  from  where  W.  J.  Brawley  lived.  I 
was  at  his  house  the  next  morning  after  his  burial.  I  have 
seen  this  paper  before;  saw  it  first  on  the  morning  after  his 
burial.  It  was  in  an  envelope  handed  to  me  by  Mrs.  Braw- 
ley. I  broke  the  seal  and  read  it.  It  is  in  same  condition 
now  as  when  I  first  saw  it." 

Cross-examined, — "  I  believe  T.  0.  Brawley  handed  me  the 
envelope  containing  the  will.  I  was  on  the  porch  and  Mrs. 
Brawley  and  T.  0.  Brawley  went  in  the  house.  I  saw  them 
go  to  the  desk,  or  bureau,  but  did  not  see  the  drawer  opened. 
I  saw  them  through  the  window.  I  do  not  know  of  my  own 
knowledge  where  the  will  was  found,  but  T.  0.  Brawley 
brought  it  out  of  the  house  and  handed  it  to  me." 
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that  he  knew  the  hsndwriting 
both  papers,  that  dated  June  5, 
I  5, 1S86,  together  with4,the'8ig- 
the  handwriting  of  said  W.  J. 

.  H.  Thompson,  J.  U.  Cornelius 
0  the  same  effect  as  to  the  hand-  ' 
ing  both  papers  and  the  sigiia- 
lart  thereof.     Propoundera  then 

the  recorJ,  and  rested, 
stimony,  and  requested  the  Court 

uld  be  satisfied  from  the  testi- 
'ery  part  thereof  is  in  the  hand- 
t  would  not  be  sufficient  to  satisfy 
>y  the  deceased  as  his  last  will 
is  on  the  propounders  to  further 
ind  among  the  valuable  papers 
at  or  after  his  death,  by  atfirma- 
iuch  fact  cannot  be  found  by  the 
a  to  where  it  was  found  proves 
istinctly. 
that  the  witness,  Mrs.  N.  M, 
he  papers  in  the  drawer,  where 
paper-writing  after  the  death  of 
might  know  what  papers  were  in 
luetbey  were  at  the  time,  she  is 
prove  the  fact  that  the  papers  in 
re  valuable.  Her  opinion  as  to 
t  able  to  inform  the  jury  what 
lusive  of  that  fact,  and  does  not 
at  of  the  law  as  to  the  degree  of 
value  should  be  shown  aiHrma- 
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These  requests  were  refused,  except  as  embodied  in  the 
charge  of  the  Court,  which  was  as  follows: 

"  In  order  to  make  proper  proof  of  such  a  will,  these 
facts  must  be  proven,  and  proven  in  the  way  pointed  out  by 
the  law :  first,  that  the  paper-writing  is  in  the  handwriting 
of  the  alleged  testator;  and,  second,  by  direct  and  affirmative 
proof  that  it  was  found  after  his  death  among  the  valuable 
papers.  The  first  must  be  proven  by  at  least  three  wit- 
nesses, and  the  other  proven  so  as  to  satisfy  the  jury  by  a 
preponderance  of  the  testimony.  Bearing  these  guides  and 
directions  in  mind,  you  must  now  consider  the  issue  pre- 
sented to  you.  The  first  fact  to  be  ascertained  is  whether 
the  paper- writing  is  in  the  proper  handwriting  of  W.J.Braw- 
ley,  and  whether  that  fact  has  been  proven  by  three  or 
more  witnesses,  as  required  by  law.  If  the  propounders 
have  failed  in  this,  you  need  not  go  any  further,  but  if  by 
three  witnesses  or  more  the  propounders  have  proven  the 
paper- writing  to  be  in  the  proper  handwriting  of  W.  J.  Brtf- 
ley,  then  you  must  enquire  whether  it  was  found  mnoDghi^ 
valuable  papers. 

"If  the  papers  were  found  in  a  small  drawer  in  the  i^ 
or  book-case  in  the  room  which  W.  J.  Brawley  had  occu- 
pied at  the  time  of  his  death,  and  with  his  deeds  and  other 
papers,  then  in  law  it  was  found  in  such  place  as  the  la' 
recognizes  as  among  his  valuable  papers.  As  to  whether 
the  paper  was  found  among  the  valuable  papers  of  W.J- 
Brawley,  you  must  consider  the  testimony  of  Mrs.  Brawley. 
and  also  the  testimony  of  the  witness  Shook  as  to  what  he 
saw.  You  will  remember  Mrs.  Brawley  said  thepapers^ere 
found  in  a  sealed  envelope  in  a  little  drawer  in  the  desk  or 
bookcase  in  the  room  occupied  by  Brawley  at  the  tiffl^^^ 
his  death,  with  his  deeds  and  other  papers.  The  burden « 
proving  the  facts  required  to  be  shown  under  the  statute 
rests  on  the  propounders,  and  the  facts  must  be  proven  affirt^*' 
tively  and  directly  that  the  paper-writing  is  in  the  hanu- 


t  it  was  found  among  hia 
satisfied  tliat  the  paper- 
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'eator,  assigning  error  as 
1  refusing  to  submit  the 

not  holding  that  the  wit- 
ng  dissented  from  the  pro- 
}  entirely  incompetent  to 
hereof  by  reason  of  her 
and  in  holding  that  she 

fact  under  §2147  of  The. 

n  refusing  to  instruct  the 
3  second  prayer  for  instruc- 

1  refusing  to  instruct  the 
3  third  prayer  for  instruc- 
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Fifth,  That  the  Court  erred  in  charging  the  jury  that  the 
fact  of  finding  the  paper-writing  among  the  valuable  pap^ 
of  decedent  after  his  death  must  be  proven  so  as  to  satisfy 
the  jury  by  a  preponderance  of  the  testimony. 

Motion  denied.  Judgment  for  the  propounders,  from 
which  caveator  appealed. 

Messrs,  Armjidd  &  Turner  (by  brief),  for  propounders. 
Mr.  Hugh  W.  Harris  (by  brief),  for  caveator. 

Clark,  J.:  The  issue  submitted  arose  on  the  pleadings, 
and  was  such  as  afforded  either  party  opportunity  to  present 
any  view  of  the  law  arising  upon  the  evidence  through  the 
medium  of  pertinent  instructions,  and  was  therefore  suffi- 
cient {Humphreys  v.  TrmteeSf  at  this  term ;  McAdoo  v.  M- 
road,  105  N.  C,  140;  Denmark  v. /Zai/road,  107  N.  C,  1S7: 
Leach  v..  Linde,  lOS  N.  C,  547),  and,  indeed,  follows  the  prece- 
dents in  such  cases,  Eaton's  Forms,  282. 

The  issues  suggested  by  appellants  presented  rather  evi- 
dential than  constitutive  facts,  and  were  properly  rejected. 
Grant  v.  Bell,  87  N.  C,  34;  Patton  v.  Railroad,  96  N.  C.,455. 

The  widow,  who  was  named  as  a  legatee  and  devisee  in 
the  will,  was  properly  held  competent  to  prove  that  it  was 
found,  after  the  testator's  death,  among  his  valuable  papers. 
The  Code,  §  589,  removes  disqualification  on  account  of  iater- 
est.  The  witness  is  not  disqualified  under  section  590,  for 
she  does  not  testify  as  to  any  personal  transaction  or  com- 
munication with  the  deceased,  nor  is  she  affected  by  section 
1350,  which  applies  only  to  attesting  witnesses  to  the  execu- 
tion of  the  will.  Hampton  v.  Hardin,  88  N.  C,  596.  Indeed, 
as  to  them,  section  2147  expressly  provides  that  the  attesting 
witness,  who  is  also  a  beneficiary  under  the  will,  shall  be 
admitted  as  a  witness  to  prove  its  execution  or  validity.  The 
disqualification  imposed  is  not  upon  him  as  a  witness,  but  to 
receive  benefit  under  the  will  attested  and  proven  by  him. 
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B.  W.  NASH,  Trustee,  v.  JULIUS  E.  SUTTON  et  al. 
Churches — Religious  Societies—  Trustee — Jarisdictim— Appeal 

1.  A  duly  appointed  trustee  of  a  religious  society  may  nuuDtam  la 

action  for  the  removal  of  faithless  or  incompetent  trustees,  and 
compel  them  to  convey  the  property  held  by  them  to  the  porposes 
for  which  it  was  designed,  and  such  trustee  may  also  maintain  u 
action  to  set  up  a  lost  deed  executed  for  the  benefit  of  the  c&tid 
que  tnist» 

2.  In  the  absence  of  such  trustee  and  a  governing  body  authorized  to 

appoint,  any  member  of  a  religious  society  has  such  a  beneficial 
interest  as  will  enable  him,  in  behalf  of  fellow* members,  to  maia- 
tain  such  action  as  may  be  necessary  to  protect  their  comflson 
interest. 

3.  A  trustee  of  a  religious  society  instituted  a  special  proceeding,  in 

which  he  demanded  judgment  that  certain  other  trustees  shoold 
be  removed  and  that  a  lost  deed  should  be  set  up  and  a  trait 
therein  'declared.  A  demurrer  for  misjoinder  of  causes  of  action 
was  sustained  by  the  Clerk,  and  affirmed  on  appeal  by  the  Jadge: 
Held,  (1)  that  there  was  no  error  in  sustaining  the  demurFer;  if) 
that  the  question  of  jurisdiction  being  involved  in  theappealfroD 
the  Clerk,  the  plaintiff,  on  the  hearing  thereof,  would  not  be 
allowed  to  abandon  the  causes  of  action  of  which  the  Clerk  coald 
not  take  cognizance,  and  rely  upon  that  of  which  he  had  jam- 
diction  in  order  to  acquire  a  status  in  the  Court  in  term  tinoe. 


This  was  a  special  proceeding,  commenced  before  the 
Clerk  of  the  Superior  Court  of  Lenoir  County,  and  heard  by 
JHcIverj  /.,  at  Chambers  at  Kinston,  N.  C,  September  2i 
1891,  on  appeal  of  the  plaintiff  from  the  judgment  of  the 
Clerk  in  sustaining  the  demurrer  of  defendants  and  dis- 
missing the  action. 
The  petition  of  the  plaintiff  alleged,  in  substance— 

That  on  or  about  the  —  day  of ,  1872,  the  defendants 

Julius  E.  Sutton  and  wife  Nansetta  Sutton  executed  unto 
B.  F.  Sutton,  Jr.,  and  others,  trustees  of  the  Baptist  chnrch  at 
Hickory  Grove,  Lenoir  County,  a  deed  of  trust  conveyirgth^ 
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that  said  deed  was  duly  probated  and 
•ecords  cot>taining  the  registry  were  iles- 
ling  of  the  court-house,  about  the  ,_  day 
there  is  now  no  copy  of  said  deed  in  exis- 
iaal  deed  is  lost  or  destroyed ;  that  the  said 
to  and  accepted  the  trust,  and  took  posses- 
8  above  conveyed,  for  the  use  and  benefit 

church  and  Baptist  denomination,  and 
enefit  of  the  members  thereof;  that  the 
arches  in  the  counlies  of  Wayne,  Duplin, 
d  Lenoir  organized  the  Union  Association 
rches,  and  thn  church  at  Hickory  Grove 
;  that  this  plaintiff  was,  at  the  time  of  the 
I  said  Union  Baptist  Association,  a  member 
rch  at  Hickory  Grove,  and  is  still  a  mem- 
tiurch  at  Hickory  Grove;    that  the  said 

"on  or  about  the   .-  day  of ,  1885, 

w  in  such  case  made  and  provided,  and 
lost  solemn  religious  covenants  and  agree- 
nd   unlawfully  abuse  their  most  solemn 

the  Baptist  church  at  Hickdry  Grove,and 
jnive  with,  aid  and  abet  and  unlawfully 
and  did  unlawfully  affiliate  and  join  with, 
ision  of  said  Baptist  church  at  Hickory 
lodist  Protestant  denomination,  and  the 
I  so  now  unlawfully  hold  the  said  church 
:rary  to  their  most  solemn  trust  and  obli- 
ry  to  the  law  in  such  cases  made  and  pro- 
;ompelent  to  execute  said  trust  according 
nd  meaning." 

ff  was  duly  appointed  as  agent  and  sole 
baptist  Association  on  the  2d  day  of  Octo- 
wer  to  act  in  the  premises.  "Wherefore, 
s  that  a  summons  may  be  issued  by  this 
lefendants  to  show  cause,  if  any  they  have. 
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why  an  order  should  not  issue  from  the  Court  to  the  county 
processioner,  and  procession  tlie  above  said  lands,  and  ihc 
Court  declare  the  right,  title  and  interest  of  this  plaiDtiffon 
behalf  of  himself  and  other  cestui  que  trvstenis  under  theabuve 
said  deed  of  conveyance,  and  the  Court  remove  said  trustees 
and  appoint  one  or  more  trustees  to  execute  said  trust  accord- 
ing to  its  true  intent  and  meaning." 

The  defendants  demurred  to  the  complaint,  and  assigned 
as  ground  thereof,  among  others — 

3.  For  that  there  is  a  misjoinder  of  several  distinct  and 
independent  causes  of  action:  (1)  to  have  the  land  proces- 
sioned, and  the  contents  of  the  lost  deed  declared;  (2) to 
have  a  trust  estate  in  said  lands  declared  in  favor  of  plaintiff; 
(3)  to  have  the  defendant's  trustees  removed,  and  to  have 
one  or  more  trustees  appointed  in  their  stead. 

The  third  ground  of  demurrer  was  sustained  by  the  Clerk, 
and  on  appeal  to  the  Judge  the  judgment  was  aflBrmcd,and 
plaintiff  appealed. 

Mr.  H,  E.  Shav\  for  plaintiff. 

Messrs.  George  Rouniree  and  W.  R.  Allen,  for  defendant. 


Avery,  J. :  The  statutes  in  reference  to  religious  societia 
{Tlie  Code,  ch.  54)  provide  amply  for  securing  the  title  to 
lands  once  conveyed  for  a  church  site  for  the  benefit  of  the 
people  constituting  the  congregation  that  worship  in  it.  The 
legal  estate  vests  in  the  trustees  to  whom  it  may  be  conveyed 
for  the  use  of  a  church,  congregation,  denomination  or 
society,  or  "  in  case  there  shall  be  no  trustees"  then  in  the  con- 
gregation, etc.,  respectively,  according  to  such  intent.    §  3665. 

To  the  end  that  the  higher  Courts  and  governing  corporate 
bodies  of  the  various  religious  denominations  may  have  the 
oversight  of  such  property  and  manifest  some  interest  m 
repairing,  improving  and  using  it,  they  are  empowered  to 
appoint  trustees  to  hold  property  conveyed  for  the  benefit  of 
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ions,  oQ  failure  of  those  originally 
none  are  appointed,  and  also  to  hold 
be  donated,  devised  or  bought  for  the 
g  bodies.    §  3667. 

s  appointed  a  trustee  by  a  body  of  the 
,  as  he  alleged,  was  authorized  (o  make 
le  would  have  the  right  to  maintain  an 
>er  tribunal  to  restore  a  lost  deed,  which 
stees  who  have  proved  faithless  to  their 
to  wrest  properly  from  the  original 
1  it  over  toothers.  When  a  proper  pro- 
tlie  law  is  not  powerless  in  the  presence 
[t  is  not  our  province  to  know  or  decide 
ngrpgational  government  or  represent- 
irevails  in  any  given  denomination. 
is  claimed  for  a  body  under  their  sys- 
rninent,  such  an  allegation  must  be 
cted  on,  if  it  be  distinctly  alleged  and 
;r  or  otherwise.  If  the  authority  does 
n  of  power  may  be  Iried  on   an  issue 

i,  where,  as  a  fact,  there  is  no  higher 
ly  denomination  than  the  congregation, 
ch  a  beneficial  interest  as  would  enable 
.  brethren  and  associates,  to  maintain 

lost  title  deed  for  the  church  at  which 
r  the  removal  of  trustees  who  have 

their  beneficiaries,  and  for  the  subsli- 
e  adjudication  that  the  title  is  in  the 
.     The  Code,  §  ISo. 

^  the  action  as  a  trustee  apjiointed  by 
leither  he  nor  any  other  member  of  the 
equitable  owners  under  the  conveyance. 
leen  brought  originally  in  the  Superior 
Y  the  plaintiff  in  such  capacity  that  he 
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could  show  himself  a  party  in  interest,  as  alleged,  he  would 
be  entitled  to  set  up  the  lost  deed  and  have  the  faithless 
fiduciaries  of  his  church  removed.  But  when  he  elected  to 
apply  to  the  Clerk  for  the  removal  of  the  trustees,  and  for 
an  order  to  procession  the  land,  and  likewise  to  set  up  a  lost 
record,  he  could  not  on  the  hearing  of  an  appeal  involving 
the  very  question  of  jurisdiction,  rightfully  insist,  according 
to  the  construction  given  by  this  Court  to  The  Code^  thatthe 
Judge  should  ignore  a  well-founded  exception  to  the  Clerk's 
ruling,  and  dispose  of  all  matters  in  controverey  as  if  the 
summons  had  been  returnable  in  term.  Capps  v.  (JqjpfSo 
N.  C,  408.  Neither  does  the  later  statute  (Laws  of  1887,  cb. 
276)  apply  in  this  case.  The  purpose  of  that  act  was  to  pro- 
vide, in  all  cases  where  a  special  proceeding  should  be 
brought  from  the  Clerk  to  the  Court  in  term  to  passupon&n 
issue  of  law  or  try  an  issue  of  fact,  that  the  higher  tribunal 
might  at  its  discretion  pass  upon  without  remanding  any 
question  involved  in  the  controversy  of  which  the  Clerk 
might  take  cognizance,  if  the  cause  were  sent  back.  Bat  it 
was  not  contemplated  by  the  Legislature  that  under  its  pro- 
visions a  party  who  should  be  coram  non  judice  before  the 
Clerk,  could  take  advantage  of  his  own  mistake  or  purposely 
make  it  in  order  to  obviate  a  well-grounded  objection  to  the 
jurisdiction,  and  secure  by  indirection  what  he  could  not 
obtain  directly,  a  hearing  before  the  Judge  as  a  Court  of 
original  jurisdiction,  just  as  if  he  had  brought  an  action 
instead  of  a  special  proceeding. 

If  the  plaintiff  can  establish  the  authority  of  the  religions 
body  under  which  he  claims  to  act  as  trustee,  to  clothe  him 
with  the  functions  of  that  place,  he  can  institute  and  main- 
tain in  the  Superior  Court  at  term  an  action  to  restore  the 
lost  deed  and  to  have  the  faithless  trustees  removed,  because 

• 

if  he  is  rightfully  appointed  the  legal  estate  would  vest  in 
him  under  the  statute  (section  3667)  upon  either  the  death 
or  removal  of  the  original  trustees  to  whom  the  land  was 


IS  a  member  of  a  congrf 
ent  to  join,  he  may  in. 
of  The  Code,  if  the  ajs 
congregational,  because 
al  iDterest  in  lands  gi 
est  in  the  members  of 
ruslees,  and  when  no  | 
ncy  by  a  higher  govern 
>G5)  also  vests  in  the  ( 
therefore  in  the  judgn 
urrer  to  the  jurisdictio 
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i  at  March  Term,  1801 

in,  J.,  presiding. 

I  forthe  plaintiff  to  prod 

il   proceeding,  and  the 

ited  on  appeal  for  thisC< 
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'  a  sale  of  the  land  in  < 
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debts  of  his  intestate),  to  John  Ireland,  the  last  and  highest 
bidder,  and  a  deed  made  on  the  5th  of  January,  1881,  to  the 
heirs  at  law  of  the  said  John  Ireland,  who  had  theretofore 
died  intestate,  after  having  paid  the  whole  of  the  purchase- 
money  for  said  land  to  the  administrator,  Parker. 

To  establish  such  special  proceeding,  the  plaintiff  putiii 
evidence  two  summons  issued  by  the  Clerk  of  the  Superior 
Court  of  Alamance  County,  bearing  date  of  November  27, 
1875,  entitled  E.  S.  Parker  as  administrator  of  Samud  Adami 
V.  John  Adams,  John  Boon  and  wife  Robena,  Jacob  HicbiJ^ 
vjife  Piety,  both  of  which  had  been  served;  also  the  petition 
of  E.  S.  Parker,  administrator  of  Samuel  Adams,  deceased, 
against  John  Adams,  John  Boon  and  wife  Robena,  Jacob 
Hicks  and  wife  Piety,  filed  in  said  Court,  praying  for  a  license 
to  sell  the  real  estate  described  in  the  petition,  the  samebeing 
the  land  in  controversy  in  this  action,  as  the  property  of 
Samuel  Adams,  deceased,  to  create  assets  for  the  paymeDtof 
the  debts  of  his  intestate,  subject  to  the  right  of  dower 
of  the  widow  of  said  deceased,  which  said  petition  was  ven- 
fied  before  the  Clerk  of  said  Court  on  the  20th  day  of  Jan- 
uary, 1876.  Plaintiff  also  introduced  an  order  directing  pub- 
lication to  be  made  in  the  Alamance  Gleaner,  a  pap^ 
published  in  Alamance  County,  for  six  weeks. 

The  plaintiff  then  introduced  the  Clerk  of  the  Superior 
Court  of  Alamance  County  who  testified  that  the  two  sum- 
mons, together  with  the  petition  of  E.  S.  Parker,  adniinistrt-  ^J 
tor  of  Samuel  Adams,  deceased,  and  the  order  of  publication, 
which  were  introduced  by  the  plaintiff,  were  (records)  found 
by  him  in  the  office  of  the  Superior  Court  of  Alamance 
County.  He  also  proved  that  W.  A.  Albright  was  his  im- 
mediate predecessor  in  the  Clerk's  office,  and  that  he  well 
knew  his  handwriting,  and  that  the  signature  to  the  two 
summons  and,  also,  to  the  verification  to  the  petition  and  the 
s'gnature  to  the  order  for  publication,  were  his  handwriting. 
Witness  also  testified  that  the  case  of  E.  S.  Parker,  adminis- 


aiost  Johu  Adams, 
icks  and  wife  Piety, 
Superior  Court,  and 
rch  in  his  office  for 
«cree  confirming  the 
John  Ireland,  or  any 
d  case  in  said  office, 
he  found  no  other 
other  than  the  state- 
jmmons.  He  stated 
dum,  or  order  upou 

'arker,  the  adminis- 
;]  after  exhibiting  a 
plaintiff  would  offer 
:ords  and  orders  and 
r  the  sale  of  tlie land 
d  the  loss  ordestruc- 
>  purpose  to  show  the 
■ove  by  him  tlie  issu- 
oned  and  the  fact  of 
I^lerk  of  the  Superior 
Joned,  for  the  sale  of 
ublication,  and  that 
is  handwriting  and 
r,  and  were  the  orig- 
tiff  further  proposed 
'an  order  adjudging 
^he  defendant  Jolin 
of  the  said  Court  in 
n,  astheadministra- 
escribed  in  his  peti- 
9  in  Graham,  to  the 
rtising  the  same,  and 
in  his  hands  for  the 
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payment  of  debts,  it  being  adjudged  that  there  was  no  per- 
sonal estate  of  said  intestate  with  which  to  pay  debts;  als), 
that  he  made  said  sale,  after  due  advertisement,  on  tbeSni 
day  of  April,  1876,  at  the  court-house  in  Graham,  whenand 
where  John  Ireland  became  the  purchaser  at  the  price  of 
$50.50,  and  paid  the  purchase-money  down,  and  that  be  made 
no  report  of  said  sale  to  the  Court;  also,  a  decree  of  the  Court 
made  confirming  said  report  and  sale  and  directing  ibe said 
administrator  to  make  title  in  fee  to  the  purchaser;  and 
further,  proposed  to  prove  by  said  witness  that  the  ssaid  John 
Ireland  having  died  soon  thereafter,  after  having  paid  for 
said  land,  he  made  and  executed  a  title  deed  to  the  heirs  at 
law  of  the  said  John  Ireland,  deceased,  being  the  grantors 
named  in  the  said  administrator's  deed,  which  deed  was 
made  on  the  5th  of  January,  1881.  And  plaintiff  further 
proposed  to  prove  by  said  Parker  that  he  afterwards  saw,  on 
several  occasions,  said  special  proceeding,  ])etition  and  other 
ordei*S,  order  of  sale,  report  of  sale  and  decree  confirining 
said  sale,  etc.,  in  the  Clerk's  office  as  records  of  said  Oowt 
and  knew  that  all  of  said  orders  did  exist  and  were  on  file 
in  said  office,  and  that  diligent  search  has  been  made  since 
in  said  office  for  them.  Upon  objection  by  the  defendants 
to  the  proposed  evidence  of  the  witness  E.  S.  Parker,  as  here- 
inbefore set  forth,  the  Court  sustained  the  said  objection  and 
refused  the  proposed  evidence,  to  which  ruling  of  the  Court 
the  plaintiff  excepted. 

The  plaintiflF  then  proposed  to  introduce  in  evidence  the 
deed  executed  by  E.  S.  Parker,  administrator  of  Samuel 
Adams,  to  J.  R.  Ireland,  W.  F.  Ireland,  Samuel  Ireland,  W. 
S.  Caffey  and  wife  Caroline,  C.  Isley  and  wife  Louisa,  for 
the  land  in  controvers)',  bearing  date  5th  day  of  January, 
1881,  which  deed  has  been  duly  proven  and  registered,  ana 
insisted  upon  the  title  derived  from  said  deed,  as  well  iS 
recitals  contained  therein,  as  evidence  of  the  existence  of  the 
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:ite(l  in  said  deed  under  the 
mmvnter  rite  (see  acta." 

the  defendants,  refused  to 
the  plaintiff  excepted. 
:)urt,  the  plaintiff  submitted 


brief),  J.  B.  Balchdor  and 

g  the  case,  proceeded :  The 
)n  the  (rial  must  be  accepted 
because  it  was  material,  and 
he   jury   they   miglit   have 

tl  parts  of  the  record  of  tlie 
ad  been  lost  or  destroyed, 
>er  custodian  of  ihe  record, 
;  for  such  paitsof  it  as  were 
3  was  unable  lo  find  them. 
uch  search  where,  regularly, 
through  his  office,  where  he 
moil  V.  Smart,  108  N.  C,  17. 
ver  existed.  They  were  lost 
}d  that  they  were  not,  nor 
upon  such  supposition. 
;ord  specified  were  lost  or 
jut  to  prove  on  the  trial  by 
destruction,  and  also  what 
t  of  such  lost  parts  were.  It 
In  Mobleyv.  I^aito,  98  N.  C, 
record  is  lost  SlXiA  is  ancieut 
ometimes  be  presumed,  but 
,  after  proof  of  the  loss,  its 
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contents  may  be  proved  like  auy  other  document,  by  second* 
ary  evidence,  where  the  case  does  not  from  its  nature diacloae 
the  existence  of  other  and  better  evidence."  This  case,  it 
seems  to  us,  plainly  comes  within  what  is  said  and  decided 
in  the  case  just  cited.  Indeed,  it  is  well  settled  that  where 
the  record  is  lost,  and  it  appears  that  it  existed  and  its  purpose 
and  contents  appear,  it  may  be  proven  on  the  trial  of  any 
action  where  it  becomes  material  by  secondary  evidence. 
The  loss  or  destruction  of  the  record  should,  however,  be 
made  to  appear  clearly  before  receiving  such  secondary  evi- 
dence. Stanly  v.  Massingill,  63  N.  C,  558 ;  Youni  v.  }f}M, 
91  N.  C,  331 ;  Hare  v.  Holloman,  94  N.  C,  14. 

There  is  error.    The  judgment  of  nonsuit  must  be  set 
aside,  and  the  case  disposed  of  according  to  law. 

Error. 


DECYRUS  AVERITT  v.  JACOB  ELLIOT. 

Deedj  Void  and   Voidable — Mortgagor  and  Mortgagee^Salt— 

Equity  of  Redemption — Pleading. 

1.  A  mortgagee  who  purchases  at  his  own  sale,  directly  or  iodirecUy. 

takes  the  legal  estate  thereby  acquired  subject  to  the  mortgagor's 
equity  of  redemption;  such  sale  is  voidable,  but  not  void. 

2.  Where  a  mortgagee  purchased  at  his  own  sale,  and  then  conveyed  to 

a  third  party  who  brought  an  action  to  recover  possession,  to  which 
the  mortgagor  (defendant)  interposed  a  general  4enial:  Held,  that 
the  legal  estate  having  passed  to  the  plaintiff,  he  was  entitled  to 
recover,  the  defendant  not  having  set  up  in  his  answer  the  facts 
which  he  insisted  made  the  sale  void. 

3.  The  rule  that,  in  an  action  to  recover  land,  any  deed  offered  in  sapport 

of  the  title  set  up  may  be  attacked  on  the  trial  without  pleading 
the  matter  of  attack,  does  not  extend  to  deeds  which  are  effectual 
to  pass  title  until  they  are  avoided  in  some  proper  proceeding. 
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possession  of  land,  tried  at  ttie 
the  Superior  Court  of  Citmbhr- 
le,  J. 

he  usual  form  adopted  in  sucli 
ined  only  a  general  denial  of  the 
it  to  possession  and  damages  for 
the  three  issues  involving  these 
ibmitted  by  the  Court,  numbered 
y  John  Averitt  under  the  mort- 
by  Nimocks,  and  assignment  of 
arrangement  by  which  the  land 
t?" 

ividence — 

iliot  and  wife  to  James  A.  liainey, 
a  note  secured  thereby,  and  an 
John  Averitt,  February  2,  18S4. 
'overed  the  land  in  the  complaint, 
erittand  wife  to  Deceyrus  Averitt, 
February,  188C,  reciting  sale,  etc.. 


;n  evidence  a  deed  for  the  same 
t  to  tieorge  A.  Guy,  29thlSeptem- 

nt  testified  at  great  length,  admit- 
i  land  in  controversy  from  f  lainey, 
J  secure  the  payment  of  the  pur- 
paid  a  krge  part  of  the  same — 
to  John  Averitt  {in  money  and 
tice  of  the  sale  under  the  mort- 
laid  any  of  the  money  or  cotton 
always  to  be  applied  upon  the 

s  offered  by  defendant,  tending  to 
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The  plain*iiff,  in  reply,  offered  a  deed  from  George  A. Guy 
and  wife  to  Dece)'rus  Averitt,  19th  of  December,  1888,  prior 
to  the  beginning  of  this  action,  for  the  same  land. 
.  The  Judge  instructed  the  jury  (among  other  things): 

"This  action  is  brought  bj^  Deceyrus  Averitt  to  recover 
the  possession  of  a  tract  of  land  in  the  county,  which  he 
claims  to  own  bv  virtue  of  a  deed  from  John  Averitt  and 
wife,  dated  1st  of  Februar}',  1886,  which  recites  a  sale  of  the 
land  under  a  power  granted  in  a  mortgage  made  by  the 
defendant  Jacob  Elliot  and  wife  to  James  A.  Gainey,  andan 
assignment  of  the  mortgage  and  debt  secured  thereby  by 
Gainey  to  John  Averitt;  the  purchase  by  Ni  mocks,  a  trans- 
fer of  his  bid  to  the  plaintiff,  and  payment  of  the  purchase- 
money  by  him.  The  defendant,  admitting  that  he  executed 
the  mortgage  to  Gainey,  and  that  the  debt  secured  in  said 
mortgage  has  not  been  paid  in  full,  says  that  the  plaintiff 
has  no  right  to  recover  the  land  from  him,  because  there 
never  has  been  a  fair  sale  of  the  land  under  the  mortgage, 
and  therefore  that  the  deed  from  John  Averitt  and  wife  to 
plaintiff  conveys  no  title  to  the  land." 

The  presiding  Judge  then  went  on  at  length,  and  instructed 
the  jury  upon  the  law  governing  (he  case. 

The  plaintiff  excepted  to  that  portion  of  the  charge  which 
has  been  set  out. 

The  jury  responded  to  the  first  and  second  issues*  >o, 
and  to  the  fourth  issue  "Yes." 

Rule  for  new  trial  for  errors  alleged.     Rule  discharged. 

Judgment  for  defendant.     Plaintiff  appealed. 

Mr.  J.  \V.  Hinsdale^  for  plaintiff. 
Mr.  T.  H.  Suttojiy  for  defendant. 


AvKRY,  J.:  Where  a  mortgagee  of  land  purchases  at  his 
own  sale,  directly  or  by  an  agent,  though  he  may  convey  to 
the  agent  and  have  the  latter  reconvey  to  hira,  the  effect » 
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estate  in  the  mortgagee  in  the  same  pliglit 
be  held  it  under  ihe  mortgagee,  subject  to 
Tiortgagor  lo  redeem.     Joijmr  v.  Farmer,  78 

e  mortgagee  is  not  void,  but  only  voidable. 
,  svpra.  The  mortgagee  baa  the  right  to 
n  at  any  time,  &s  against  the  defaulting 
action  brought  for  that  purpose,  whether  be 
put  forward  an  agent  to  buy  at  his  own  sale 
iki  V.  Walkhis,  84  N.  C,  458. 
t  bought  at  his  own  sale,  and  ihenconveyed 
'ecyrus  Averitt,  the  legal  estate  passed  to  the 
•h  he  was  entitled  to  recover  in  an  action 
id  right  to  possession  only.  Joyner  v.  Far- 
he  mortgagor  wished  to  avoid  the  sale  on 
fiud,  he  ought  to  have  alleged  the  fraud  in 
ras  not  suthcient  simply  to  prove  it.  It  is 
;re  shall  be  allegata  in  the  answer,  as  well  as 
ial,  in  order  to  make  available  an  equitable 
!w  matter  as  a  defence.  WUlix  v.  Bravcli,9i 
Ifce  V.  Brinson,  98  N.  C,  107;  Montague  \. 
.,  165;  EllUon  v.  Rtx,  85  N..  C,  77.  As  the 
tted  to  the  jury,  the  defendant  might  have 
the  progress  of  the  trial,  to  amend  his  answer 
raudiilent  purchase  as  a  defence.  The  Court 
'rmit  him  to  amend  before  another  trial,  so 
lotice,  the  facts  may  be  fully  developed  by 
Villis  V.  Branch,  supra.  But  as  the  plaintiif 
Lhat  portion  of  the  cliarge  in  reference  to  the 
]  as  it  appears  that  the  defendant  has  relied 
inability  of  the  plaintiff  to  show  the  legal 
a  new  trial  must  be  awarded, 
nrdance  with  the  uniform  rule  ailopted  by 
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It  is  true,  as  suggested  by  counsel,  that  a  deed  may  be 
directly  attacked  on  trial  of  an  action  for  possession  for  inca- 
pacity in  the  maker,  fraud  in  the/oc^uTw,  because  void  under 
13th  and  27th  Elizabeth,  or  because  it  was  executed  in  the 
face  of  a  statutory  prohibition.  Mobley  v.  Griffin,  104  N.  C, 
112;  Gilchrist  w  mddldon,  107  N.  0,679;  Hebmw.Gm, 
105  N.  C,  259.  But  the  deed  offered  by  the  plaintiff  was  not 
void,  but  voidable.  It  left  in  the  defendant  an  equitable 
right  which  could  have  been  avoided  only  by  the  mortgagor 
and  his  heirs,  and  which  might  be  confirmed  by  the  mort- 
gagor by  release,  or  conduct  amounting  to  an  abandonment, 
or  working  an  estoppel  vi  pais,     Joyner  v.  FarvieTj  mpra. 

For  want  of  specific  allegations  setting  up  the  defencethai 
the  plaintiff  claimed  under  a  fraudulent  conveyance, anew 
trial  will  be  awarded. 

Error. 


J.  P.  McLEAN,  Guardian,  v.  JAMES  BREESE  et  al. 


Guardian  and    Ward — Lunatics — Accounts   and  SeUlemenl^ 

Vouchers — Disbursements — Evidence. 

1.  When  any  item  in  the  account  of  a  guardian  is  contested,  evidence <rf 

the  regularity  and  necessity  of  the  expenditure  should  be  requirsl. 
and  the  facts  found  in  relation  thereto. 

2.  To  make  a  voucher  presumptive  evidence  of  disbursement  under  the 

statute,  The  Code,  ^  1401,  it  is  necessary  that  it  should  state  the 
time  the  expenditure  was  made,  on  what  account,  and  other  fictB 
from  which  it  can  be  reasonably  inferred  the  payment  was  a 
proper  one. 

3.  The  law  will  not  permit  the  property  of  a  lunatic  to  be  applied  to  d* 

payment  of  his  debts,  unless  a  sufficient  part  thereof  has  befli 
retained  for  the  support  of  his  wife  and  infant  children. 

4.  If  a  guardian,  in  good  faith,  pays  the  just  debts  of  his  wards  withoat 

prejudice  to  his  estate,  he  is  entitled  to  be  credited  with  the 
amount  thereof  in  the  settlement  of  his  account. 
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heard  upon  exceptions  to  the  referee's  report 

m,  189it,  of  Cumberland  Superior  Court> 

cling. 

ts'  exceptions  were  overruled,   and    tliey 

e  judgment  confirming  .the  report. 

i«w,  for  plaintiff. 
idale,  for  defendants. 

J.:  The  late  ward  of  the  plaintiff  was  a 
irs  next  prior  to  his  death  in  1S86,  and  this 
ftgainst  his  administrator  and  others,  the 
of  kin,  to  compel  a  seltlement  of  (he  plain- 
guardian. 

mperfect  and  confused.  It  appears  that  a 
ued  and  served,  but  neither  the  complaint 
irs,  and  the  order  of  reference  is  scircely 
i  report  of  the  referee  is  not  satisfactory. 
Tact  in  respect  to  several  disbursements  of 
■feet,  and  it  is  impossible  to  see  whether  or 
of  the  account  should  or  should  not  have 
"he  grounds  of  exception  are  that  certain  of 
and  disbursements  were  not  for  the  benefit 
e  and  infant  child,  were  not  necessary  for 
d  were  not  autliorized' by  law. 
Id  have  been  required,  and  the  fiicts  f.-und 
f  the  account  questioned,  and  particularly, 
jrpose,  as  to  the  nature,  purpose  and  appli- 
penditures  and  didbursemenls  in  question. 
o  show  that  they  were  or  were  not  proper 
lund,  and  it  should  appear  that  all  expen- 
irsements  were  such  as  the  law  allowed.  It 
;,  for  example,  that  the  plaintiff  produced 
for  expenses  incurred  in  going  to  and  from 
e  the  ward.     It  should  have  appeared  when 
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these  vouchers  were  questioned,  that  such  visits  were  neces- 
sary, and  the  expenses  reasonable.  And  so  of  other itemsof 
the  account. 

It  is  true,  as  insisted  for  the- plaintiff,  that  the  statute  (Di^ 
Codcj  §  1401)  makes  vouchers  presumptive  evidence  of  dis- 
bursements actually  made,  but  not  of  their  nature  and  pur- 
pose and  the  necessity  for  them,  when  the  same  are  not 
expressed  in  them.  To  make  such  vouchers  presumptive 
evidence,  they  should  state  with  reasonable  particularity  the 
purpose  of  them — on  what  particular  account  they  were 
made,  the  time,  etc. — so  as  to  make  it  appear  by  them,  that 
the  expenditure  or  disbursement  was  a  proper  one. 

The  property  of  the  lunatic  in  the  hands  of  the  guardian 
is  in  custodia  legis,  and  all  sales  of  such  property  to  pay  debts 
of  the  ward  due  or  owing  by  him  at  the  time  he  becamea 
lunatic,  should  be  made  by  the  guardian  with  the  sanction 
of  the  Court,  obtained  as  by  the  statute  prescribed.  Ada^ 
V.  Thomas,  81  N.  C,  296;  Adams  v.  TAoma^, 83  N.  C,  521. 

The  law  intends  that  the  debts  of  the  lunatic  shall  be 
paid,  if  he  has  property  sufficient  for  the  purpose,  after 
retaining  a  sufficient  part  thereof  for  the  reasonable  support 
of  his  wife  and  infant  children.  Property  for  the  latter  pur- 
pose ought  not  to  be  sold,  and  will  not  be  with  the  sanction 
of  the  Court.  But  where  the  lunatic  has  a  surplus  beyond 
that  amount,  property  may  be  sold  by  order  of  the  Court, 
and  assets  so  arising  may  be  applied  to  the  payment  of  tof 
lunatic's  debts  by  the  guardian.  And  so  when  thelatterhi* 
money  that  came  into  his  hands  not  so  needed  for  the  sup- 
port of  the  lunatic  and  his  family,  he  may  in  good  faith 
pay  debts  of  the  ward,  but  he  should  be  sure  that  the  debts 
are  justly  due  and  such  as  ought  to  be  paid,  otherwise  he 
will  not  be  allowed  credit  in  his  account  for  disbursemeu's 
on  such  account. 

The  guardian  must  be  held  to  a  strict  and  just  account »s 
to  the  property  of  his  ward,  and  if,  by  his  neglect,  orfai'o^ 
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uireinents  of  the  statute  in  caring  for  and 
esame,  the  estate  of  the  lunatic  shall  sus- 
till  be  required  to  account  therefor  in  all 
conneclion?.  When,  however,  he  in  good 
lat  ought  to  he  paid,  and  by  so  doing  tlie 
i-s  no  prejudice,  he  will  be  allowed  credit 
of  assets  in  his  hands  in  such  respect.  The 
fails  to  observe  statutory  requirements 
lis  peril.  It  is  his  duly  to  observe  statu- 
ind  in  all  thingf,  in  good  faith,  to  liave  in 
i  just  advantage  of  his  ward, 
xceptions  were  properly  abandoned  in  this 
that  those  must  be  sustained  as  to  vouch- 
lectively  in  the  account  stated  by  the  ref- 
10,11,  12,  13,14,  15,16,17,  and  83  to  that 
Iry  trips  to  Raleigh  on  account  of  ward." 
ers  thus  designated,  the  referee  must  be 
re  more  particularly  as  to  the  nature  and 
le  necessily  for,  the  expenditures  and  dis- 
iced  by  them,  to  the  end  the  Court  may 
I  that  they  were  substantially  such  as  the 
«  made.  To  the  end  that  such  further 
nade,  and  the  judgment  modified  there- 
let  tills  opinion  be  certified  to  the  Supprior 

Remanded. 
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M.  FOLB  &  BRO.  v.  THE  PHCENIX  INSURANCE  COMPASY. 

Contract — Insurance — Evidence —  Custom. 

An  insurance  policy  contained  a  stipulation  that  if  the  assured  fibooU 
thereafter  make  any  other  insurance  (whether  void  or  not)oocbe 
property  therein  specified,  without  the  consent  of  the  inrams 
endorsed  on  the  policy,  it  should  be  void.  In  an  action  to  recover 
the  amount  of  the  policy,  the  defendant  relied  upon  a  breach  of 
this  stipulation,  and  offered  testimony  tending  to  prove  that  the 
agent  of  another  company  prepared  a  policy  on  same  property, 
which  he  tendered  to  the  plaintiffs  and  demanded  the  payment  of 
the  premium;  that  the  plaintiffs  promised  to  pay  it,  but  never  did: 
that  the  said  policy  was  duly  entered  in  the  books  of  the  aecood 
company,  and  that  it  was  the  custom  of  insurance  companies  to 
write  policies  and  hold  them  for  convenience  of  assured  until  the 
premiums  were  paid:  Held,  these  facts  did  not  constitute evideoce 
sufficient  to  be  submitted  to  the  jury  upon  the  issue  on  the  breach 
of  the  condition. 

Civil  action,  tried  at  May  Term,  1891,  of  CumberuM' 
Superior  Court,  Armfiddy  J.,  presiding. 

The  plaintiff  brought  this  action  t>  recover  the  sum  of 
$1,500,  which  the  defendant,  by  its  policy  of  insurance,  agreed 
and  promised  to  pay  them  in  case  of  the  loss  of  their  goeos 
therein  specified,  by  fire,  in  the  contingency  and  as  therein 
provided  and  stipulated.  The  policy  contained,  among 
others,  a  clause  in  these  words:  "  Or  if  the  as3ured  shall  have 
or  shall  hereafter  make  any  other  insurance  (whether  void 

• 

or  not)  on  the  property  herein  specified,  or  any  part  thereol, 
without  the  consent  of  the  company  written  hereon,  then 
and  in  every  such  case  this  policy  is  void."  In  the  answer 
the  defendant  alleged  as  a  defence,  among  other  things, 
"that  after  the  issuing  of  the  policy  of  insurance  set  out m 
the  complaint,  the  plaintiffs  made  other  insurance  on  llJ« 

■ 

property  specified  without  the  consentof  the  defendant  writ- 
ten upon  the  said  policy  and  in  violation  cf  its  express  terois. 
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endered  said  policy  void."  On  the  trial  the 
oiiuced  a  witness  who  testified  in  its  behalf  as 
I)  an  insurance  agent,  as  such  I  wrote  a  policy 
ti  the  goods  destroyed,  and  the  subject  of  this 
ontineiital  Fire  Insurance  Company,  dated 
,  1889." 

her  testified  that  lie  tendered  this  policy  to 
loth  before  and  after  the  fire  which  consumed 
demanded  the  payment  of  the  first  premium 
d  policy;  that  the  plaintiff's  promised  to  pay, 
so,  and  witness  never  delivered  thia  policy  to 
that  after  these  tenders  witness  received  a  tele- 
company  instructing  him  not  to  deliver  this 
tiffs.  Defendant  then  offered  to  prove  by  that 
e  books  of  his  company,  which  lie  had  with 
showed  that  this  policy  had  been  regularly 
ecord  made  on  said  book,  I'pon  objection  by 
counsel,  this  evidence  was  excluded  by  the 
defendant  excepted. 

hen  offered  to  prove  that  it  was  the  custom  of 
panies  to  write  policies  and  hold  them  for  the 
'  the  assured  until  the  premiums  were  paid. 
of  plaintiffs'  counsel  this  was  excluded,  and 
!pted. 

hen  offered  to  prove  that  after  the  lire  which 
joods,  the  plaintiff  demanded  of  this  company 
al)  the  amount  of  this  last  policy,  to  cover  the 
ajection  by  plaintiffs'  counsel,  the  testimony 
jy  the  (.'ourt,  and  the  defendant  excepted, 
the  evidence  in  the  case  tending  to  show  that 
aken  out  other  insurance  on  the  properly  in 
le  terms  of  the  policy  sued  on.  His  Honor 
iie  jury  the  first  issue  upon  the  evidence  as  to 
le  goods,  with  instructions  to  which  there  were 
As  to  the  second  issue,  "  Did  the  plaintiffs, 
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after  issuance  of  the  policy  sued  on,  take  out  other  insurance 
on  said  stock  of  goods  without  the  consent  of  the  defendant 
endorsed  on  the  said  policy?  "  his  Honor  instructed  the  jury 
that  there  was  not  sufficient  evidence  to  justify  them  in  find- 
ing this  issue  in  favor  of  the  defendant,  and  directed  them 
to  answer  this  issue  "  No,"  which  they  did.  Defendant 
excepted. 

There  was  a  verdict  for  plaintiffs  on  the  first  issue.   The 
Court  gave  judgment,  and  the  defendant  appealed. 


Mr.  T,  H.  Sutton f  far  plaintiffs. 
Mr.  J.  W.  Hinsdale^  for  defendant. 

Mkrrimon,  C.  J. :  It  seems  to  us  very  clear  that  there  was 
no  sufficient  evidence  produced  on  the  trial  to  go  to  the  jury 
to  prove  that  the  plaintiffs  did  **make  any  other  insurance, 
whether  valid  or  not,  on  the  property  "  specified  in  tbepolic}' 
sued  upon,  subsequent  to  the  date  of  its  execution.  Accept- 
ing the  evidence  produced  as  true,  it  does  not  appear  from 
it,  unless  by  mere  vague  inference,  that  the  plaintiffs, before 
the  loss  by  fire,  requested  the  defendant's  agent  to  supply 
them  with  subsequent  insurance;  nor  does  it  appear  that  it 
was  agreed  between  the  parties  that  the  defendant  should 
do  so.  At  most,  it  appears  only  that  the  plaintiffs  thought 
of  getting  additional  insurance,  and  that  the  defendant's 
agent  sought  to  induce  them  to  do  so.  It  does,  however, 
appear  affirmatively  that  they  did  not  receive  the  policy 
tendered  them,  and  that  they  did  not  pay  the  premium 
demanded;  if  such  arrangement  had  been  feasible,  the 
agent  of  the  defendant  did  not  agree  that  the  policy  ten- 
dered by  him  should  become  the  property  of  the  plaintiffs, 
and  he  would  hold  it  for  them  until  they  should  pay  the 
premium.  It  does  not  appear  that  there  was  any  purposeof 
the  parties  to  observe  a  very  unbusiness  like  and  unreason- 
able **  custom  of  insurance  companies  to  write  p>liciesand 
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hold  them  for  the  convenience  of  the  insured  until  the 
premiums  were  paid."  The  mere  fact  that  defendant's  books 
"showed  that  this  policy  had  been  regularly  issued  and  a 
record  made  in  said  bonk,"  was  not  evidence  to  prove  a  con- 
tract of  insurance;  nor  was  the  mere  fact  that  the  plaintiffs 
demanded  of  the  company  the  payment  of  the  supposed 
additional  insurance,  evidence  of  such  contract.  The  evi- 
dence went  to  prove  that  the  contract  of  insurance  contem- 
plated— talked  about — thought  of — was  to  be  made  in  the 
ordinary  way  by  executing  a  proper  policy.  There  was  not 
the  slightest  evidence  of  a  purpose  to  make  a  merely  verbal 
contract.  The  alleged  contract,  behind  which  the  defendant 
seeks  to  find  shelter,  was  never  consummated  ;  nor  was  what 
was  said  as  to  it  in  any  sense  binding  upon  any  party :  nor 
did  it  come  within  the  meaning  or  purpose  of  the  clause  of 
the  policy  sued  upon,  and  relied  on  as  a  defence  by  the 
defendant. 

■Judgment  affirmed. 


McPHAIL  BROS,  v.  J.  H.  JOHNSON. 

Action,  Splitting — Juriadidion — Conirad. 

Under  a  contract  which  Btipulaltd  that  the  defendant  was  to  receive 
"the  entire  output"  of  a  mill,  and  pay  the  plaintifl  a  certain 
price  per  thousaod  for  all  Ianiher6awed"aait  was  taken  frou  Ihe 
WW,"  the  plaintiff  made  succemive  delireries  of  lumber,  the 
Tal lie  of  each  delirerj  being  less  than  $200,  but  the  aggregate 
value  was  greater  than  that  aaiount:  Held,  that  while  the  plain- 
tiff might  have  maintained  an  action  before  a  Justice  of  the  Peace 
for  the  value  of  each  deliver;  aa  it  was  made,  having  postponed 
bis  euit  unlil  the  whole  sum  became  due.  he  could  not  split  the 
cause  of  action  and  thereby  confer  jurisdiction  on  the  Justice  of 
the  Peace. 
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Civil  action,  tried  at  May  Term,  1891,  of  Cumberland 
Superior  Court,  before  Arm  field  y  J. 

The  facts  necessary  to  an  understanding  of  the  opinion 
are  as  follows: 

This  was  one  of  three  civil  actions  commenced  and  tried 
at  the  same  time  in  the  court  of  a  Justice  of  the  Peace  of 
Cumberland  County,  in  all  of  which  plaintiffs  recovered 
judgment,  and  the  defendant  appealed  to  the  Superior  Court 

The  actions  were  founded  upon  a  written  contract  between 
the  defendant  and  the  firm  of  H.  Wade  &  Co.,  the  latter  firm 
having  assigned  their  interest  to  plaintiffs. 

Plaintiffs  alleged  that  the  whole  of  said  contract  had  been 
performed  before  the  bringing  of  the  said  three  actions,  and 
that  there  was  then  due  to  plaintiffs  on  said  contract,  or  for 
work  done  thereunder,  a  sum  largely  in  excess  of  two  hun- 
dred dollars,  but  as  the  contract  had  been  performed  by 
several  deliveries  of  lumber  at  different  times,  which  several 
deliveries  were  respectively  under  $200,  that  they  had  a 
right  to  split  up  their  account  and  bring  their  several 
actions  for  sums  respectively  less  than  $200,  though  aggre- 
gating more  than  $200,  in  the  court  of  a  Justice  of  the 
Peace. 

The  following  is  a  copy  of  the  part  of  the  contract  mate- 
rial here: 

"  4.  The  said  James  H.  Johnson  is  to  receive  the  entire 
output  of  said  mill,  and  pay  the  said  H.  Wade  A  Co.  the 
sum  of  two  dollars  and  fifty  cents  per  thousand  feet  for  any 
and  all  lumber  so  sawed,  as  it  is  taken  from  the  saw,  and 
sawed  according  to  bills  furnished,  in  a  workmanlike  man- 
ner." 

His  Honor  intimated  that,  as  the  whole  amount  claimed 
by  plaintiflTs  was  due  when  these  three  actions  were  com- 
menced, that  the  plaintiffs  could  not  split  up  their  cause  of 
action  as  they  had  attempted  to  do,  so  as  to  give  jurisdiction 
to  the  Justice. 
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;e  to  this  opiDion  of  bis  Honor,  plaintiffs  took  a 
appealed  lo  tlie  Supreme  Court. 

JtUtan,  for  plaintiffs. 
Rose,  for  defendant. 

,  C.  J. :  The  alleged  indebtedness  of  llie  defend- 
lintiffs  accrued  from  time  to  time,  and  at  divers 

and  by  virtue  of  a  single  contract,  whereby 
Jo.  agree  to  supply  the  defendant  with  "  the 
"  of  a  lumber  mill,  and  they  completely  per- 

part  of  such  contract.  The  sum  of  money 
■  the  plaintifls  was  much  more  than  two  hun- 

and  to  facilitate  the  collection  of  their  debt 
ied  their  claim,  so  as  to  bring  each  part  of  it 
jrisdiction  of  a  Justice  of  the  Peace.  They 
they  had  the  right  to  do  so,  because  they  sup- 
niber  from  the  mill  at  divers  times  and  on 
nts.  This  contention  is  not  well  founded.  The 
having  accrued,  was  sin  gle^a  whole — one  debt, 

a  single  contract  that  possessed  a  single  pur- 
pply  of  lumber.  This  case  clearly  comes 
is  said  and  decided  in  Jarrett  v.  Self,  90  N.  C, 
.  Xowell,  04  N.  C,  205  ;  Kearns  v.  Heitman,  104 

■,  the  delivery  under  the  contract  was  made  by 
llments,  an  action  would  lie  for  the  amount  due 
it  once.  But  when  more  than  one  such  inslalU 
n  delivered,  but  one  action  lies  for  the  whole 
in  account  of  the  same. 

Affirmed. 
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JOHN  FISHER  v.  HENRY  BULLARD. 

Burning  Woods — Penally — Jurisdiction—  I'enue. 

Tlie  Code,  g  191,  providing  that  actions  for  the  recovery  of  penalUfg, 
must  be  brought  in  the  county  where  the  cause  of  action  arose, 
applies  to  those  actions  of  which  the  Superior  Court  has  jurisdic- 
tion; it  does  not  embrace  those  within  the  jurisdiction  of  Jastic« 
of  the  Peace. 

Civil  action,  oh  appeal  from  a  Justice  of  the  Peace,  tried 
atj^May  Term,  1891,  of  Cumberland  Superior  Court,  Jm- 
fieldf  /.,  presiding. 

Mr,  F,  R.  Cooper^  for  plaintiff'. 
No  counsel  contra, 

Clark,  J.:  This  was  a  civil  action,  begun  before  a  Justice 
of  the  Peace  in  Cumberland  County  against  a  defendam 
residing  in  said  county,  to  recover  the  penalty  of  $50,  incurred 
under  The  Code,  §§  52,  53,  by  anyone  setting  fire  to  any 
woods  not  his  own  property.  The  woods  burnt  lay  wholly 
in  Sampson.  The  defendant  moved  to  dismiss  for  want  of 
jurisdiction,  which  was  refused,  and  judgment  given  against 
him.  On  appeal  to  the  Superior  Court,  the  motion  was 
renewed  in  that  Court  on  the  same  ground  and  allowed. 

The  Code,  §  871,  forbids  a  Justice  to  issue  process  to  any 
county  other  than  his  own,  unless  there  is  more  than  one 
bona  fide  defendant,  and  one  of  them  shall  reside  in  another 
county.  That  not  being  the  case  here,  a  Justice  of  the  Peace 
in  Sampson  could  not  reach  the  defendant  so  that  the  case 
might  be  tried  there,  unless  he  happened  to  be  caught  in 
Sampson.  The  provision  for  endorsing  warrants  issued  in 
another  counly,  The  Code,^  1136,  is  restricted  to  criminal 
cases. 


SEPTEMBER  TERM,  18!>] 

FiSHBB  V.   BULL4RD. 

J  of  the  Peace  in  Cumberland 
rson  of  the  defendant,  by  servic' 
he  subject-matter — a  penalty  ( 
officer  before  whom  to  bring  tl 
statute  forbidding  it.  It  is  cl 
le  Code,  §  191,  which  provides 
!ry  of  a  penalty  must  be  broug 
ise  of  action  arose.  But  it  mt 
in  the  Code,  chap.  10  (comt 
ivil  Procedure),  which  is  appli 
perior  Courts.  Section  871,  «w 
le,  which  relates  t(i  Justice's  Coi 
the  Code  of  Civil  Procedure, 
rtiea  to  actions,  times  of  com 
f  process  is  made  applicable  to 
19,  8 J3  and  S89,  ihe  provisior 
lire  as  to  arrests  and  bail,  a 
livery,  were  made  applicable 
istice'd  Court,  but  we  do  not 
revisions  of  the  Code  of  Civil 
(in  which  is  the  above  sectior 
e  a  Justice. 

!  of  the  Peace  in  Cumberland  C 
on,  and  in  granting  the  motior 
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Machine  Co.  v.  Lumber  Co. 


FIORSAITH  MACHINE  COMPANY  et  al.  v.  HOPE  MILLS  LUMBER 

COMPANY  et  aL 

Findings  by   Court — Appointment  of  Receiver — Saks—Dittn' 

bution  of  Proceeds — Parties. 

1.  Where  findiogs  upon  which  a  Court  appointed  a  receiver  were  not 
reduced  to  writing  until  three  or  four  days  after  the  order  w« 
made,  the  order  will  not  be  disturbed  where  it  does  not  appw 
that  defendant  sufTered  from  such  delay. 

3.  Where  it  is  clear  from  the  evidence  and  admissions  of  the  parties  that 
it  is  a  case  where  a  receiver  should  be  appointed,  and  that  defeod- 
ant  is  insolvent,  and  all  the  property  must  be  sold  to  pay  thedeb^ 
an  order  appointing  receivers,  and  directing  them  to  sell  all  ihe 
property  of  the  defendant,  is  proper. 

3.  In  disposing  of  the  motion  for  a  receiver,  the  Court  properly  declined 

to  pass  on  questions  of  fraud  raised  by  the  pleadings. 

4.  Where  defendants  did  not  consent  that  the  Court  should  direct  the 

receivers  to  pay  certain  judgments,  admitted  to  be  just  and  valid. 
it  was  error  to  order  their  payment. 

5.  Where  defendant  did  not  demur  on  the  ground  that  a  proper  partr 

defendant  was  not  joined,  an  objection  by  defendant  oo  that 
ground  will  not  be  sustained. 

6.  Where  the  affidavits  and  exhibits  offered  by  plaintiffs  raised  ques- 

tions which  should  be  submitted  to  a  jury,  the  Court  properly 
refused  to  pass  on  such  questions. 

Appeal  from  Superior  Court,  Cumberland  County,  £ojf- 
kin,  J.,  presiding. 

The  plaintiffs  are  creditors  of  the  defendant  corporation, 
having  debts  for  very  considerable  sums  of  money.  Id  the 
complaint  they  allege  their  debts ;  that  they  have  a  mort- 
gage of  the  defendant's  property,  both  real  and  personal,  of 
large  value,  to  secure  the  same;  that  the  defendant  compauj 
and  its  officers  fraudulently  prevented  the  registration  of 
their  mortgage  until  after  it  had  confessed  fraudulent  jadg- 
ments  for  divers  large  sums  of  money  in  favor  of  certain  of 
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payment  of  judgments  in  favor  of  Wallace  McPhersonwc 
the  Enterprise  Lumber  Company,  which  are  prior  toil 
judgments  in  favor  of  the  Hope  Mills  Manufacturing  Com^ 
pany,  R.  M.  Nimocks,  S.  H.  Cotton,  and  H.  C.  Gadsbv  m 
R.  M.  Ni  mocks. 

*'4.  That  there  is  a  defect  of  parlies  defendant,  in  tha 
J.  T.  Gardner,  trustee  in  deed  of  May  0, 1891,  has  not  bee« 
made  party  to  the  action. 

"5.  That  the  plaintiffs'  affidavits  and  exhibits  offew 
raised  issues  of  fact  which  should  have  been  submitted  to 


jury. 


>> 


Mr.  T.  H.  Sutton,  for  plaintiffs.  ^ 
Mr,  J.  W.  Hinsdale,  for  defendants. 


Merrimox,  C.  J. — after  stating  the  case:  The  first  excef 
tion   is  groundless.     It  appears  from  the  record  that  il 
Court  did  find  the  facts  very  fully  from  the  evidence  in favc 
of  and  against  the  motion  for  a  receiver,  and  upon  sae| 
findings  based  the  order  appealed  from.     It  seems  that  tbi 
appellants  objected   that  such  findings  were  not  reduced 
writing  at  once  before  or  after  the  entry  of  the  order  app^O' 
ing  the  receivers.     It  was  not  essential   that  this  sboul 
have  been  done.     It  was  sufficient  that  it  was  done  withinl 
reasonable  time,  though  it  would  be  better  that  it  should 
done  as  promptly  as  practicable.     The  case  settled  on  apf 
states  that  the  facts  were  stated  by  the  Court  **  within  thi 
or  four  days  after  the  entry  of  the  order,  and  sent  to  cooi 
sel."     It  does  not  appear  that  the  appellants  suffered  anj 
prejudice  by  such  brief  delay.     Moreover,  this  is  a  case i< 
equity,  and  it  becomes  the  duty  of  this  Court  to  review  tl 
evidence  and  findings  of  fact  of  the  Court  below  with  a Tiet 
to  see  and  determine  that  the  order  complained  of  was 
was  not  a  proper  one.    So  that  here  the  appellants  ha^ 
ample  opportunity  to  make  their  objections  to  the  ord( 
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lourt  has  complete  authority,  in  cases 
lire,  like  this,  to  examine  the  whole 
I  question,  and  to  direct  a  reversal  or 
Tof  the  Court  below,  if  there  be  error. 
le  findingsof  fact  by  the  Court  below. 
oissions  of  the  parties  fully  warrant 
.  the  facts  present  a  case  in  which  a 
linteii  to  take  charge  of  the  property 
ration,  and  collect  the  debts  due  it. 
The  order  appointing  the  receivers 
mediate  "possession  of  the  property, 
aid  Hope  Mills  Lumber  Company, 
blie  or  private  sale  to  the  bestadvan- 
t  all  the  debts  due  it,  and  out  of  the 
)r  Collections  to  pay  certain  specified 
be  just  and  valid,  and  hold  the  sut- 
ler order  of  the  Cjurt, 
roper  to  hnally  settle  questions  raised 
!  rights  of  the  parlies,  in  cases  like 
notion  for  an  injunction  or  a  receiver 
his  should  be  done  when  the  case  is 
whole  merits  of  the  matter  in  litiga- 
every  material  aspect  of  it,  is  thor- 
1  the  rights  of  the  parties  settled  and 
in  the  course  of  the  action  for  an  , 
and  the  like,  are  intended  lo  serve 
ital  purpose  pending  the  action,  and 
he  case  lo  see  if  there  is  reasonable 
em.  It  generally  and  properly  leaves 
iportant  questions  as  to  the  rights  of 
lal  hearing.  Hence,  it  wasnotneces- 
resent  stage  of  the  action  to  decide ' 
to  the  validity  of  the  judgments  con- 
l  corporation,  and  the  mortgage  and 
by  it  in  favor  of  certain  of  its  officers 
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and   stockholders,  and  other  important  questions.  Thtse 
must  be  left  to  be  determined  at  the  final  hearing. 

Ordinarily,  the  receiver  appointed  pending  the  actioD, 
particularly  as  to  real  estate,  should  simply  be  directed  bj 
the  Court  to  take  care  of  and  let  the  property  in  proper  cases, 
collect  the  rents,  etc.,  and  to  collect  debts,  atid  hold  funds 
coming  into  his  hands,  subject  to  the  order  of  theCoort, 
from  time  to  time,  and  when  the  action  is  determined.  Bnt 
there  are  cases  in  which  it  is  expedieat  and  very  proper  to 
direct  a  sale  of  the  property,  both  real  and  personal/  Ibe 
Court  should  always  be  careful  to  see,  however,  that  a  proper 
case  is  presented  for  the  exercise  of  such  power,  and  to  see 
particularly  that  the  owner  of  the  property  cannot  beundoW 
prejudiced  by  a  sale  thereof.  It  should  have  in  view  the 
rights  and  advantage  of  all  the  parties,  as  nearly  as  may  be 
In  this  case  it  is  very  certain  that  the  defendant  corporation 
is  insolvent,  and  all  its  property  must  be  sold  to  satisfy  lie 
numerous  debts  of  creditors,  parties  to  the  action.  There 
appears  no  reason,  therefore,  why  the  property — all  of  it- 
shall  not  be  sold  at  once,  the  fund  arising  from  such  sale  to 
be  held  under  the  order  of  the  Court,  to  be  distributed  to 
the  parties  entitled  to  have  it  upon  the  final  hearing  and 
disposition  of  the  case.  No  party  on  this  account  can  suffer 
prejudice,  and  it  is  important  that  the  property  should  be  •] 
owned  and  used  by  some  person  for  the  practical  purposes 
to  wl^ich  it  is  devoted.  The  Court  therefore  properly 
directed  a  sale  of  the  propert}^  both  real  and  personal;  but 
the  sale  of  the  real  property  should  be  made  with  due  care, 
and  with  the  express  sanction  of  theCourt.  Sales  of  itshould 
be  reported  to  the  Court,  and  confirmed,  and  title  made  m 
pursuance  of  its  order.  This  is  important  to  the  creditors, 
and  as  well  to  purchasers,  for  obvious  reasons 

The  defendants  did  not  consent  that  the  Court  should 
direct  the  receivers  to  pay  the  judgments  specified  in  the 
order.     Indeed,  it  seems  that  they  objected  upon  the  ground 
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tbem  have  judgments  that  should  be  6rst 
lay  possibly  so  turn  out — it  may  not  We  are 
inion  that  the  Court  should  uot  have  directed 
}  pay  the  judgments  referred  to.  It  might  do 
but  consent  is  not  given.  The  property  should, 
jmstauces,  be  sold  as  above  iudicated.and  the 
om  all  sources  held  under  the  direction  of  the 
}  Court  shall  upon  the  final  hearing  direct  ils 
be  made. 

nits  did  not  demur  upon  the  ground  that  a 
efendant  was  not  before  the  Court.  If  need 
may  yet  be  brought  into  the  action  for  any 

ception  ia  unfounded.  The  Court  expressly 
is  upon  the  questions  of  fraud  raised.  These, 
tiotis  affecliug  the  whole  merits,  will  be  dis- 
the  final  hearing. 

^pealed  from  must  be  modified  as  indicated  in 
nd,  thus  modiHed,  afHrmed.  To  that  end,  let 
be  certified  to  the  Superior  Courl.     It  is  so 

Affirmed. 


LOWE  V.  J.  A.  ELLIOTT  e 

Eoidenre — Negligen  cc. 


a  employee  to  recover  for  injuriea  alleged  to  have  been 
consequence  of  defective  machinery ,  used  by  hia  em- 
fact  that,  after  the  injury,  the  defendant  Hubstituted 
of  different  material  and  adopted  additional  precau- 
UBe.  is  no  evidence  of  negligence. 

CIVIL  ACTION,  tried  before  Philips,  J.,  at  the 
1890,  of  Catawha  Superior  Court. 
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It  was  in  evidence  that  the  defendants  were  manufacturers 
of  furniture,  operating  a  large  factory  and  much  machinery, 
in  the  city  of  Cliarlotte,  North  Carolina,  on  the  13th  day  of 
September,  1888,  and  that  on  that  day  the  plaintiff,  who  is 
a  painter,  was  at  work  on  the  second  floor  of  defendants' 
building  above  the  machinery,  in  what  is  known  as  ibe 
finishing  department,  under  one  Britt,  who  had  contracted 
to  finisli  defendants'  furniture.  Directly  under  the  floor 
upon  which  plaintiff  was  at  work  was  run  and  operated  vari- 
ous machinery,  among  which  was  what  is  known  asacutler- 
head,  which  consisted  of  a  cast-iron  wheel  about  ten  inches 
in  diameter,  and  two  or  three  inches  in  thickness,  with  knives 
inserted  for  doing  certain  work  in  preparing  lumber  for  bed- 
steads. It  weighed  between  twenty  and  thirty  pound?. 
While  the  plaintiff  was  at  work  on  this  second  floor,thecat- 
ter-head,  which  was  being  revolved  by  machinery,  broke, 
and  a  piece  of  it  was  thrown  upward  through  the  floor  upon 
which  plaintiff  was  at  work,  and  cut  off  the  plaintifiPslegas 
to  make  amputation  above  the  knee  necessary.  The  plain- 
tiff alleged  that  defendants  negligently  had  and  used  defec- 
tive machinery,  and  that  the  cutter-head  was  uegligentlv 
made  of  defective  material,  and  was  defectively  and  negli- 
gently constructed  and  placed,  and  that  the  defendants  knew, 
or  could,  by  due  diligence,  have  known  of  such  defects, and 
that  they  employed  incompetent  servants  and  negligently 
run  their  machinery.  The  defendants  contend  that  if  the 
machinery  was  defective  or  made  of  defective  material,  they 
did  not  know  it,  nor  could  they,  by  due  diligence,  have 
known  it,  and  that  they  did  not  employ  incompetent  servants 

or  negligently  run  their  machinery. 

The  following  were  issues  submitted,  with  the  response 
thereto : 

1.  Did  defendants  have  and  use  defective  machinery, as 
alleged  in  the  complaint?     Yes. 
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2.  Did  the  defendants  know,  or  could  they,  by  due  dili- 
gence, have  known  of  such  defects?    Xo. 

3.  Was  the  plaintiff  injured  by  the  defective  macliiiiery  of 
the  defendants?    Yes. 

4.  Did  the  defendants  iicgligenlly  run  Iheir  machinery? 
Yes. 

0.  Was  tiie  plaintitf  injured  by  such  negligent  running? 
Yes. 

G.  Did  the  defendants  employ  incompetent  servants?    No. 

7.  What  damage  is  plaintiff  entitled?  Two  thousand 
dollars. 

The  plaintitf  introduced  a  witness  who  stated  that  theeut- 
ter-head  that  broke  and  caused  the  injury  was  made  of  cast- 
iron,  and  that  it  had  been  replaced  by  another.  The  plain- 
tiff's counsel  then  asked  this  question  :  "Of  what  material 
was  the  other  made  V"  Defendants  objected  to  this  question. 
Plaintiff's  counsel  slated  that  it  was  asked  to  show  that  the 
cast-iron  cutter  was  defeclivc,  and  that  the  defendants  could 
have  discovered  that  a  cast-iron  wheel  was  insufficient  to 
run  4,480  revolutions  a  minute.  Question  admitted,  and 
defendants  excepted. 

The  witness  answered :  "  The  other  cutter-head  was  made 
of  iisass.  I  don't  know  that  a  brass  wheel  is  stronger  than 
an  iron  one." 

No  (.-ounsel  for  plaintiff. 

Mtms.  L.  L.  WHheT»poon  (by  brief)  and  P.  D.  Walker,  for 
defendant. 

SiiEi'HERD,  J.:  Under  the  view  which  we  have  taken  of 
this  case  it  is  unnecessary  to  pass  upon  the  alleged  inconsis- 
tencies in  the  findings  of  the  jury,  and  all  of  the  objections 
urged  against  the  rulings  of  his  Honor. 

In  view  of  the  findings  upon  the  second  and  sixth  issues, 
ry  for  the  plaintiff  to   have  the  fourth  issue 
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found  in  his  favor,  and  to  this  end  he  was  permitted,  against 
the  objection  of  the  defendants  (for  the  purpose  of  showing 
negligence  by  running  the  '"cutter-head"  at  an  eicessire 
speed),  to  prove  that,  after  the  accident,  the  defendants  sob- 
stituted  another  "cutter-head''  made  of  brass,  and  that  they 
ran  this  at  a  much  slower  rate  of  speed. 

In  Morse  v.  Minneapolis  &  Si.  R.  R.  Ck)  ,11  Am.  AEog., 
R.  R.  cases,  168,  the  Court,  after  remarking  that  such  evidence 
had  been  admitted  by  them  in  some  previous  cases,  deliber- 
ately overruled  such  former  decisions.  The  Court  say  that 
*'  it  forms  no  basis  for  construing  such  act  as  an  admission  of 
previous  neglect  of  duty.  A  person  may  have  exercised  all 
the  care  which  law  required,  and  yet,  in  the  light  of  hisnew 
experience,  after  an  unexpected  accident  has  occurred,  and 
as  a  measure  of  extreme  caution,  he  may  adopt  additional 
safeguards.  The  more  careful  a  person  is,  the  more  regard 
he  has  for  the  lives  of  others,  the  more  likely  he  would  beto 
do  so,  and  it  would  seem  unjust  that  he  could  not  do » 
without  being  liable  to  have  such  acts  construed  as  an  admis- 
sion of  prior  negligence.  We  think  such  a  rule  puts  an 
unfair  interpretation  upon  human  conduct,  and  virtaally 
holds  out  an  inducement  for  continued  negligence."  Dw^a^ 
v.  Champlain  Transportation  Co.,  56  N.  Y.,  1;  Sewells.C^^^ 
Cohoes,  11  Hun.,  626 ;  Baird  v.  Daily,  68  N.  Y.,  547. 

While  we  do  not  say  that  there  may  not  be  peculiar  cases 
in  which  such  testimony  may  be  relevant,  we  are  entirely 
satisfied  with  the  above  reasoning  as  applicable  to  the  facts 
of  the  present  case.  The  testimony  was  improper,  and  prob- 
ably had  a  very  important  influence  with  the  jury  in  mak- 
ing up  their  verdict. 

En-or. 
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Negligmce—  Evidence — Indructions. 

1[  the  eridence  upon  an  issue  of  negligence  ie  direct,  leaving  notlung 
to  inference,  and  it  believed,  eatablished  the  Tact  aought  to  be 
proved,  the  Judge  may  instruct  the  jury  that  if  they  believe  the 
witness  they  should  find  for  the  plaintiff,  or  defendant,  as  the 
case  may  be;  but  where  the  testimony  is  in  conflict  and  capable  of 
different  interpretations,  it  should  he  submitted  to  the  jury  with 
appropriate  in  struct  ions  to  consider  all  the  circumstances  in  arriv- 
ing at  a  verdict. 

Civil  action,  to  recover  daioHges  alleged  to  have  been 
received  by  reason  of  the  negligence  of  defendant's  agents 
and  serv-ants,  tried  at  Spring  Term,  1891,  of  Mecklenbhrii 
Superior  Court,  Merrimou,  J.,  presiding. 

The  plaintiff  testified  :  "On  the  18th  of  November,  1889, 
1  was  ID  Charlotte;  camo  in  a  buggy;  I  had  business  beyond 
defendant's  crossing  of  East  Second  street.  This  street  is 
about  sizly  feet  wide,  and  defendant  has  some  ten  or  twelve 
railroad  tracks  across  it  at  this  point.  As  I  approached  the 
first  track  there  was  a  train  loaded  with  lumber  across  it ;  I 
waited  a  few  minutes  till  it  moved  off  slowly.  When  this 
train  was  ont  of  the  way,  I  startefl  across;  there  was  one 
box-car,  by  itself,  about  two-lhird^  of  the  way  across  the 
street  on  the  north  side  going  east ;  after  I  had  gone  around 
that  car,  there  were  four  or  five  tracks  across  the  street  and 
then  there  was  a  space.  On  nextlineoftrackstliere  were  three 
or  four  box  cars  standing  on  the  south  side  of  the  street. 
These  box  cars  were  standing  far  enough  across  the  street  to 
cut  off  the  view  of  any  danger  beyond,  I  had  lo  go  around 
these  cars.  They  were  at  least  half-way  across  I  went 
around  south  end  of  first  car  and  north  end  of  the  second. 
After  I  got  around  the  second  car,  I  was  right  on  defendant's 
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engine.  It  was  on  the  cast  side  of  the  tracks  and  furthet 
away  from  where  I  entered  upon  the  tracks.  I  stopped  a 
few  moments ;  do  not  know  how  long,  not  more  than  a 
minute  or  two.  The  engine  backed  off  north.  It  was 
standing  square  across  the  track  and  there  was  no  chance  of 
going  around  it.  When  they  had  cleared  the  street  and  I 
starte(5,  the  steam  commenced  exhausting  from  the  engine. 
The  mare  I  was  driving  did  not  seem  to  mind  the  engine 
much  until  the  steam  began  to  exhaust,  and  then  she  became 
unruly  and  unmanagcble.  Sheranfrom  the  track  and  ran  into 
a  mule.  The  mule  was  a  little  piece  from  the  track,  twenty- 
five  or  forty  steps,  and  was  going  the  same  way  I  was.  The 
buggy  wheel  struck  the  mule ;  the  mare  tore  loose  and  tore 
the  buggy  to  pieces  until  it  was  worth  nothing,  and  threw 
me  out  on  my  face;  the  mare  ran  on  sixty  or  sevenlv-five 
yards  and  stopped  on  a  rock-crossing  and  broke  oneof  ber 
fore-legs;  she  was  worth  one  hundred  and  twenty-five dol* 
lars;  after  her  injury,  she  was  not  worth  more  than  ten  or 
fifteen  dollars.  The  buggy  was  worth  forty  dollars.  After 
I  passed  the  second  car,  I  was  in  twenty  or  thirty  feet  of  the 
engine.  The  box  cars  obstructed  my  view.  The  engine  was 
standing  still  when  I  first  saw  it;  it  moved  very  soon  after 
I  stopped.  The  engineer  was  sitting  in  the  window  looking 
towards  me.  This  was  right  at  the  depot.  There  is  no  other 
crossing  near  that  place.  There  is  one  at  Trade  street  and 
at  the  Institute.  I  had  crossed  there  before.  The  mare  was 
never  scared  at  the  train,  but  when  steam  began  to  exhaust 
she  took  fright." 

Henry  Holt,  for  defendant,  testified:  **I  am  flagman  at 
East  Second  street ;  was  there  when  plaintiff  crossed.  Just *i? 
soon  as  the  engine  pulled  over,  the  plaintiff  passed  right  on 
across.  There  was  nothing  to  prevent  plaintiff  from  seeing 
the  engine  cross  the  street.  Mr.  Mebane,  one  of  the  shifting 
engineers,  was  running  the  engine  and  was  about  one  hun- 
dred yards  down  the  track,  above  the  crossing,  wh  en  plaintiff 
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crossed.  The  engine  was  making  a  noise  just  lite  it  usually 
did.  There  was  but  one  car  on  the  street.  It  was  on  the 
C,  C.  &  A.  track.  After  the  plaintiff  crossed  the  C,  C.  &■  A. 
there  was  nothing  to  prevent  his  seeing.  There  were  a  few 
cars  on  the  Augusta  track,  but  none  between  him  and  the 
engine.  Plaintiff  was  clear  across  all  the  tracks  before  his 
horse  began  to  run.  He  ran  down  against  a  mule  and  broke 
the  buggy.  The  engine  was  shoving  cars  back  up  towards 
Trade  street.  The  cars  crossed  the  street  first  and  then  the 
engine.  I  did  not  tell  plaintiff  to  stop,  did  not  Hag  him, 
because  he  was  crossing  over  and  there  was  nothing  in  the 
way.  I  had  the  flag  in  my  hand  ;  the  track  was  clear;  there 
was  nothing  to  hinder  a  man  from  going  acros?.  The  engine 
was  one  hundred  yards  above,  going  back — it  was  just 
exhausting,  not  more  than  common,  not  more  than  enough 
for  tiie  engine  to  do  her  work.  I  did  not  hear  the  engine 
making  noise  more  than  common," 

There  was  further  evidence  offered  by  each  party  in  sup- 
port of  these  witnesses. 

Among  other  instructions  asked  by  defendant  was  the  fol- 
lowing : 

8.  "If  the  jury  believethe  evidence,  the  plaintiff  could  have 
extricated  himself  from  any  danger  after  he  saw  the  engine, 
and  if  he  could  have  done  so  and  failed  to  do  it,  and  took 
the  risk  of  the  engine's  frightening  his  horse,  be  cannot  recover 
unless  the  engine  made  unusual  and  unnecessary  noises,  and 
if  they  believe  no  such  unusual  and  unnecessary  noise  was 
made,  the  answer  to  the  second  issue  should  he,  Yes." 

The  Court  declined  to  instruct  the  jury,  that  "if  they 
believed  the  evidence,  the- plaintiff  could  have  extricated 
himself  from  any  danger  after  he  saw  the  engine,"  but  told 
them,  that  it  was  for  them  to  say,  after  the  evidence,  whether 
"the  plaintiff  could  have  extricated  himself  from  any  danger 
after  he  saw  the  engine."     The  other  part  of  defendant's 
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eighth  special  instruction  was  given,  and  defendant  excepted 
to  the  modification  made  by  the  Court. 

Another  special  instruction  prayed  for  by  defendant  was- 

9.  "If  the  jury  believe  the  evidence  of  plaintiff's  witness 
Levi  Presson,  the  plaintiff  cannot  recover." 

This  instruction  was  also  refused,  and  defendant  excepted. 

The  jury  answered  the  first  issue,  "  Yes."  The  second  iasne, 
"No,"  and  the  third  issue,  "$400."  There  was  judgment 
accordingly,  and  defendant  appealed. 

Mr.  P.  D.  Walker,  for  plaintiff. 
Mr,  G.  F.  Bason,  for  defendant. 


Shepherd,  J.:  The  defendant  conceded  that  it  was  guilty 
of  negligence,  but  alleged  that  the  plaintiff,  by  his  own  neg- 
ligent conduct,  had  contributed  to  the  injury  of  which  he 
complained.  The  only  exception  insisted  upon  is  the  refu- 
sal of  the  Court  to  charge  the  jury  that  "if  they  believed  the 
evidence,  the  plaintiff  could  have  extricated  himself  from 
any  danger  after  he  saw  the  engine." 

"When  the  evidence  is  direct,  so  as  to  leave  nothingto 
inference,  and  the  evidence,  if  believed,  is  the  same  thing  as 
the  fact  sought  to  be  proved,  the  Judge  is  at  liberty  toinslroct 
the  jury,  that  if  they  believe  the  witness,  they  should  Bnd 
for  the  plaintiff  or  for  the  defendant?"  Oaither  x,  FtfM 
1  Wirtst.,  310. 

Applying  this  principle  to  the  te.stimony  before  us,  weare 
of  the  opinion  that  the  ruling  of  his  Honor  was  correct,  and 
that  the  proposition  embodied  in  the  instruction  prayed  for 
was  an  inference  to  be  made  by  the  jury  from  all  thecircam- 
stances  in  evidence.  We  think  that  "two  reasonable  and 
fair-minded  men"  (Deans  v.  Railroad,  107  N.  C,  6S6) might 
have  reached  different  conclusions,  or  at  least  have  been  left 

• 

in  serious  doubt  as  to  whether  the  plaintiff  could  haveextn- 
cated  himself,  as  alleged.  AflSrmed. 
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THOMAS  L.  EMRY  AND  WIFE  v.  THE  RALEIGH  AND  GASTON 
RAILROAD  COMPANY. 

Ncgligaice — Diligence — Jnstrucliona  to  Jury. 

1.  What  U  Degligeoce  and  vhat  i«  reasonable  diligeoM.  are,  when  the 

facts  are  ascertained,  questions  of  law  to  be  declared  by  the  Court. 
When  the  facts  are  involved  in  conflicting  evidence,  the  Court 
should  submit  the  teetimoo;  to  the  jury,  with  instructions  that  if 
tbej  found  a  state  of  facts  to  he  true,  it  was,  in  law,  negligence 
or  want  of  reasonable  diligence,  or  vice  t>er«a. 

2.  In  an  action  against  a  railroad  company  for  damages  from  overflow 

of  land  on  which  ptaintifF  had  a  brick-yard,  the  overflow  being 
alleged  to  result  from  the  inability  o(  the  water-way  under  a 
bridge  built  by  defendant  to  carry  off  the  water  at  times  of  heavy 
ralna.  the  plaintiR  teeliHed  that  previous  to  the  time  he  placed  his 
brich-yard  at  [lie  place,  the  overflows  did  not  occur  everj  year, 
but  did  occur  at  an  average  of  four  years  in  Ave:  the  defendant 
asked  the  Court  to  instruct  the  jury  that  upon  plaintitfe  evidence 
he  was  guilty  of  contributory  negligence,  which  was  refused,  and 
the  Court  charged  the  jury  that  if  the  circumitancea  were  such 
that  a  man  of  ordinary  prudence  would  have  placed  Ihe  brick- 
yard at  that  place,  it  would  not  be  contributory  negligence:  Held. 
to  be  erroneous. 
Avery,  J.,  disaeniing. 

Civil  ACTiON.tried  at  Fall  Term,  1890, of  Hai.iiax  Supe- 
rior Court,  Wkitaker,  J.,  presiding. 

The  plainliffs  brought  this  acliori  to  recover  damages  for 
alleged  injuries  to  the  feme  plaiatitl's  land,  brick-yard  and 
brick,  situate  on  the  same,  ii  short  distance  above  the  place 
where  the  defendmit's  railroad  crosses  Chockeyotte  Creek  on 
an  arched  culvert.  It  is  alleged  that  this  culvert  was  too 
Bmall  to  allow  the  water  of  the  creek  to  pass  freely  through 
it  in  limes  of  freshet,  and  that  the  free  How  of  the  water  was 
obstructed  by  it,  and  the  water  became  ponded  and  made  to 
Sow  back  upon  plaintiffs  land,  whereby  the  injuries  com- 
plained of  were  occasioned,  etc.    The  answer  denied  most  of 
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the  material  allegations  of  the  complaint,  and  alleged  coo- 
tributory  negligence  on  the  part  of  the  plaintiffs,  in  thatthev 
negligently  placed  their  brick-yard  and  brick  at  a  place 
where  they  knew,  or  had  good  reason  to  believe,  the  same 
would  sustain  injury  from  overflow  of  the  stream,  etc' 

The  pleadings  raised  issues  of  fact,  and  many  were  sub- 
mitted to  the  jury,  and  among  them,  this  one :  "9.  Wasthe 
plaintiff  guilty  of  contributory  negligence  in  putting  her 
bricks  on  said  land  ?" 

On  the  trial,  "the  Court  asked  the  witness  (the  husband 
plaintiff)  to  state  whether  or  not  water  was  backed  by  the 
culvert  upon  his  land  every  year  since  he  owned  it,  soaslo 
damage  his  crops  and  brick -yard,  or  whether  this  ponding 
back  of  water  was  done  at  intervals,  some  years  there  being 
no  ponding  back  of  water." 

"The  defendant  objected  to  this  question  as  irrelevant 
The  objection  was  overruled,  and  the  defendant  excepted, 
and  the  witness  answered,  this  did  not  occur  every  year, 
but  did  occur  about  on  an  average  of  four  out  of  five  years. 

The  defendant,  among  other  special  instructions,  asked  the 
Court  to  tell  the  jury,  *'that  upon  plaintiff's  own  evidence, 
they  were  guilty  of  contributory  negligence." 

"As  to  the  ninth  issue:  '  Was  the  plaintiff  guilty  of  con- 
tributory negligence  in  putting  her  bricks  on  said  land,' the 
Court  charged  the  jury,  that  if  they  should  find  thatcircura- 
stances  were  such  that  a  man  of  ordinary  prudence  would 
have  put  his  bricks  on  the  land,  then  the  plaintiff  would  not 
be  guilty  of  contributory  negligence,  but  if  they  should  find 
that  the  circumstances  were  such  that  a  man  of  ordinary 
prudence?  would  not  have  put  his  bricks  on  the  land,  then 
the  plaintiff  would  be  guilty  of  contributory  negligence.  To 
this  the  defendant  excepted." 

"As  to  the  fourth  issue.  The  Court  charged  the  jury  that 
if  they  should  find  that  the  water  was  ponded  upon  the 
brick -yard  by  the  culvert,  they  would  answer  this  issue,  Yes, 
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unless  tbey  should  also  find  thnt  the  rain-fall  on  this  occa- 
sion was  so  extraordinary  and  excessive  that  it  could  not 
have  been  reasonably  expected  to  fall,  considering  all  the 
circnrastanco?,  and  esfiecially  tlie  history  of  the  stream,  would 
a  prudent  innii  have  anltcipnted  such  a  flood  as  caused  the 
damage.     To  this  the  defendant  excepted." 

There  was  a  verdict  for  the  plaintiff,  and  judgment  there- 
upon, from  which  the  defendant  appealed. 

Mr.  It.  0  Burton,  Jr.,  for  plaintiffs 

Messrs.  J.  W.  Hinsdale  and   IF.  H.  Day,  for  defendant. 

Mekrimon,  C.  J. — after  stating  the  case:  It  is  not  t!ie 
province  of  the  jury  to  ascertain  and  determine  what  is 
negligence,  or  what  is  reasonable  diligence.  It  is  too  well 
settled  in  this  Stale  to  admit  of  serious  question,  that  such 
questions  are  questions  of  law  to  be  decided  by  the  Court 
when  the  pertinent  facts  are  ascertained,  or  are  admitted,  or 
the  evidence  is  to  be  accepted  as  true.  When,  however,  the 
facts  are  to  be  found  by  the  jury  from  conflicting  evidence 
upon  issues  of  fact  submitted  to  them,  as  must  happen  per- 
haps in  most  cases,  the  Court  should  submit  the  evidence  to 
them  with  appropriate  instructions  as  to  the  varying  aspects 
of  the  evidence.  It  should  carefully  instruct  ihein  that  if 
they  found  one  slate  of  facts,  then  there  is  negligence;  if  a 
secoad,  then  there  is  no  negligence ;  if  a  third,  then  there  is 
or  is  not;  if  a  fourtli,  there  is  or  is  not  as  the  case  may  be, 
and  80  on,  meeting  every  reasonable  material  aspect  of  the 
evidence  and  the  facts  accordingly  as  they  may  be  found 
one  way  or  another.  Tliis  must  be  so,  else  the  jury  must 
frequently  be  left  to  decide  legal  questions  oftentimes  of 
great  moment,  and  of  diSicult  solution.  It  is  not  the  prov- 
ince of  the  jury,  but  that  of  the  Court,  to  decide  all  legal 
questions  arising  in  the  course  of  an  action,  whether  in  the 
trial  of  the  issues  of  fact  or  otherwise,  and  it  is  the  duty  of 
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the  Court,  as  far  as  practicable,  never  to  leave  the  jury  to 
guess  at  random  as  to  what  the  law  is,  and  as  to  its  applica- 
tion. It  is  no  doubt  sometimes  difficult  where  the  evidence 
is  voluminous  and  conflicting,  presenting  varying  aspects  of 
it,  to  apply  the  law  satisfactorily.  Nevertheless, it  is  theduty 
of  the  Court  to  do  so  as  thoroughly  as  practicable.  Insoch 
cases,  he  brings  into  use  his  talents,  tact  and  great  leamiDg 
as  a  Judge. 

It  is  not  sufficient  or  proper  to  instruct  the  jury  to  con- 
sider and  determine  whether  *'a  prudent  man"  would  or 
would  not  do  the  matters  and  things  in  question,  and  to  be 
governed  by  their  best  judgment  in  that  respect  This 
would  practically  leave  it  to  them  to  decide  what  did  or  did 
not  constitute  negligence  or  reasonable  diligence  in  the  case 
before  them,  whereas  they  should  receive  the  law  from  the 
Court,  and  finding  the  facts,  apply  them  to  the  inslructiom 
they  so  received,  and  not  otherwise.  The  jury  may  not 
decide  whether  there  is  or  is  not  negligence  in  view  of  the 
evidence  and  facts  before  them,  by  deciding  what,  in  their 
judgment,  **a  prudent  man  "  would  think  of  the  facts,  and 
how  he  would  probably  act  upon  them. 

The  authorities  which  fully  support  what  we  have  just 
said  are  numerous,  and  we  cite  several  of  them  to  which 
reaxly  reference  may  be  made.  Whatever  may  be  said  in 
possible  cases  obiter,  we  think  that  not  a  single  case  decided 
by  this  Court  can  be  found  to  the  contrary.  Herring  w  Rail- 
road, 10  Ired.,  402;  Biles  v.  Holmes,  11  Ired  ,  16;  Heathcack^. 
Pennington,  Ibid.,  640;  Avera  v.  Sexton,  13  Ired.,  247;  Smith 
V.  Railroad,  64  N.  C,  235 ;  Anderson  v.  Steamboat  Co.,  Ibid-^ 
399 ;  Pleasants  v.  Railroad,  95  N.  C,  202 ;  SeUars  v.  Piailmd, 
94  N.  C,  654 ;  Aycock  v.  Railroad,  89  N.  C,  321 ;  Wallace  v. 
RaUroad,  98  N.  C  ,  494 ;  Smith  v.  Railroad,  99  N.  C,  241 ;  and 
there  are  numerous  cases  to  the  like  effect. 

In  this  case,  the  defendant  expressly  alleged  contributory 
negligence  of  the  plaintiff,  and  an  appropriate  issue  in  this 
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respect  was  submitted  to  the  jury.  The  defendant  requested 
the  Court  to  instruct  them,  "  that,  upon  the  plaintiff's  own 
evidence,  they  are  guilty  of  contributory  negligence."  The 
Court  declined  to  give  such  instruction,  but  told  the  jury, 
referring  to  the  ninth  issue,  that  "  if  they  should  find  that 
circumstances  were  such  that  a  man  of  ordinary  prudence 
would  have  put  his  bricks  on  the  land,  then  the  ptaintilT 
would  not  be  guilty  of  contributory  negligence;  but  if  they 
altould  find  that  the  circumstances  were  such  that  a  man  of 
ordinary  prudence  would  not  have  put  his  bricks  on  the 
land,  then  the  plaintiff  wtiuld  be  guilty  of  contributory  neg- 
ligence." In  this  there  is  error.  The  jury  were  left  to 
decide  that  there  was  or  was  not  negligence,  accordingly  as 
they  might  think  "a  man  of  ordinary  prudence"  might  do 
one  way  or  the  opposite  thereof  in  view  of  the  faclp.  The 
evidence  of  the  husband  plaintiff  was  direct  to  the  point, 
and  the  Court  should  have  told  the  jury  that  if  they  believed 
this  evidence,  there  was  or  was  not  contributory  negligence. 
It  is  insisted,  however,  that  the  error  is  harmless,  because 
the  jury  found,  in  effect,  that  there  was  no  contributory  neg- 
ligence, and  that,  in  legal  contemplation,  there  was  none. 
We  cannot  concur  in  this  view  of  the  matter.  The  Court 
asked  the  plaintiff  husband  on  the  trial  "whether  or  not 
the  water  was  backed  by  the  culvert  upon  his  laud  every 
year  since  lie  owned  it,  so  as  to  damage  his  crops  and  brick- 
yard, or  whether  the  ponding  back  of  water  was  done  at 
intervals,  some  years  there  being  no  ponding  back  of  water." 
The  witness  said  in  reply,  "This  did  not  occur  every  year, 
but  did  occur  about  an  average  of  four  years  out  of  five 
years."  It  seems  to  us  clear,  and  we  cannot  hesitate  to 
decide,  that  no  prudent  business  man  would  place  and  keep 
hia  brick-yard  and  brick-kilns  at  a  place  like  that  in  ques- 
tion, where  he  would  hazard  the  loss  or  serious  injury 
described  by  the  plaintiff  four  years  out  of  five.  No  such 
enterprise  could  succeed,  much  less  afford  its  owner  profit, 
109—38 
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when  it  so  frequently  and  so  certainly  encountered  such 
losses.     A  prudent  business  man  would   establish  hh  busi- 
ness elsewhere,  and  seek  his  remedj'  for  injury  to  his  land. 
The  evidence  tended  to  show  that  the  plaintiffs  had  knoini 
for  many  years  of  the  overflow  and  back-water  of  which  they 
complain,  but,  nevertheless,  they  persisted  in  their  hnzardous 
enterprise.     They,   in   a   proper   case,   have   their  remedy 
against  the  defendant  for  injur}'  to  their  land  occasioned  by 
its  default  and  negligence,  but  the}'  cannot  be  excused  from 
contributory  negligence,  where  they  for  years  continued  to 
prosecute  a  business — that  of  manufacturing  brick— which 
they  knew,  or  had  strong  reason  to  believe,  would  encounter 
injury  occasioned  by  the  negligence  of  the  defendant,  of 
which   they  complain.     They  contributed  directly  to  their 
own  injury  when  they  kept  their  brick-yard  and  kilns  at  a 
place  where  they  knew  that  the  business  of  the  defendant 
would  give  rise  ta  injury  to  them.     The  plaintiffs  are  enti- 
tled to  their  remedy  for  injury  to  their  land.    They  may 
establish  such  lawful  enterprise  on  their  own  land  a^  they 
see  fit,  but  when  the  defendant  negligently  interferes  with 
their  enterprise  to  their  injury,  they  must  be  careful  not  to 
contribute  to  their  own  injury,  else  they  must  take  the  con- 
sequences  of    their   imprudence.     The   negligence  of  the 
defendant  cannot  warrant  contributory  negligence  of  the 
plaintiffs.     The  defendant's  insufficient  culvert  caused  the 
flooding  of  the  plaintiff's'  land.     The  latter  well  knew  of 
this  for  year.-;  still,  they  put  their  brick-kilns  where  they 
had  strong  reason  to  believe  they  too  would  be  flooded,  and 
injured  or  destroyed.     Tliey  thus  contributed  to  their  own 
injury.     The  injury  was  occasioned  directly  by  the  conjoint 
BcU  of  both  parties. 


Shepherd,  J.  (concurring):  Th^  defendant  jirayed  the 
Court  to  instruct  the  jury  that  upon  the  plaintiff**s  own  evi- 
dence there  was  contributory  negligence,  and  we  hnveheW 
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that  the  inslruclion  should  have  been  given.  Tliis  is  sufK- 
cient  to  dispose  of  t!ie  appeal,  but  as  the  case  goes  back  foia 
new  Irial,  and  the  other  question  which  has  been  presented 
and  so  e-i-tensively  discussed  will  very  likely  arise,  it  is 
proper  that  it  should  now  be  passed  upon. 

No  principle  is  more  firmly  established  by  this  Court  than 
that  negligence  and  ordinary  care  are  mixed  questions  of 
law  and  fact.  If  the  fads  are  undisputed,  it  is  for  the  Court 
to  decide;  if  they  are  controverted,  or  if  the  inferences  to  be 
drawn  from  them  are  doubtful,  the  jury  must  find  such  facts 
or  inferences  and  the  Court  must  instruct  them  as  to  the  law 
applicable  to  the  same.  In  many  of  the  States  a  contrary 
view  prevails,  and  it  is  held  that  such  a  '■  broadcast"  charge 
(as  Pearson,  J.,  charnclerizes  it  in  Avera  v.  Sej-lon,  13  Ired., 
247)  as  the  general  principle  of  "  the  |irudent  man  "  must  be 
given  to  the  jury.  This  rule  is  not  applied  alone  to  those 
cases  in  which  no  special  instrui^tions  are  asked,  but  prevails 
generally,  because,  with  some  excej)tions,  the  standard  of 
duty,  as  embodied  in  such  a  general  propo'ition,  is  to  be 
applied  to  the  various  phases  of  the  evidence  by  the  jury, 
and  ihey  are  thus  practically,  in  many  instances,  constituted 
the  side  judges  of  what  is  or  is  not  negligence  and  ordinary 
care.  That  such  is  not  the  law  in  North  Carolina,  is  so  mani- 
fest that  it  is  hardly  necessarj*  to  cite  the  numerous  decis- 
ions of  this  Court  in  which  the  principle  stated  has  been, 
moit  empliatically  and  unqualifiedly  repudiated. 

Judge  Battle,  delivering  the  opinion  in  Brocl-  v.  lung, 
3  Jones,  45  (afrer  citing  many  decisions  in  which  the  prin- 
ciple is  explicitly  denied),  said :  "  After  these  repented  decis- 
ions, so  recently  made,  we  may  well  adopt  the  language  of 
the  Court  (RuFFiN,  C.  J.)  in  Beale  v.  Robeimn,  7  Ired.,  280, 
upon  an  analagous  subject:  '  It  would  seem  then,  that  mak- 
ing a  queslinn  on  this  subject,  must  he  regarded  as  an 
attempt  to  move  fixed  things,  and  cannot  be  successful.'"  In 
support  of  a  contrary   view,   we  are  referred  by  counsel  lo 
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Farmer  v.  Railroad,  88  N.  C,  5G4.  A  perusal  of  that  case 
will  show  that  the  point  under  consideration  was  not  pre- 
sented to  the  Court,  but  that  the  decision  turned  not  upon 
the  form  of  the  charge,  but  simply  upon  the  question  whether 
the  defendant  would  be  liable  for  negligence  where  the  plain- 
tiff's negligence  contributed  to  the  injury,  the  Court  holding 
that  the  defendant  would  be  liable,  notwithstanding  the 
plaintiff's  preceding  negligence,  if  th'j  defendant,  by  theexer- 
cise  of  proper  care,  could  have  avoided  the  injury.  Thiswas 
also  held  in  Gnider  v.  Wkker,  85  N.  C,  310,  and  it  will  be 
noted  that  the  prayer  for  instructions  in  that  case, and  those 
given  by  the  Court,  contained  no  such  general  proposition 
as  contended  for^  but  were  based  entirely  upon  certain  i)ar- 
jicular  phases  of  fact  which  arose  upon  the  testimony. 
Neither  was  the  point  decided  in  Turreniine  \\  Railrond.^i 
N  C.,  638.  In  that  case  the  Court,  in  speaking  of  such  care 
as  a  prudent  man  would  and  ought  to  take  for  his  safely, 
was  not  discussing  the  form  of  the  charge  (for  thechargeand 
instructions  do  not  appear  in  the  case),  but  only  ''thecoun- 
terpait  of  the  rule,  as  declared  in  Gunter  v.  Raihoad,  svpra- 
Owens  V.  Railroad,  88  N.  C,  502;  Farmer  v.  Railroad,  svpra; 
Aycock  V.  Railroad,  89  N.  C,  321." 

In  Troi/  V.  Railroad,  09  N.  C,  298,  the  exceptions  involving 
the  question  we  are  considering  were  not  pressed,  and  were, 
therefore,  not  discussed  by  the  Court.  Neither  is  the  ques- 
tion raised  in  AIcAdoo  v.  Railroad,  105  N.  C,  140,  and  IMin< 
V.  Railroad,  107  N.  C,  089. 

There  are  many  cases  like  the  foregoing  in  which  the 
Court,  in  passing  upon  instructions  to  juries,  speaks  of  the 
rule  of  the  prudent  man  as  a  standard  of  duty  whereby  neg- 
ligence and  ordinary  care  are  to  be  measured  and  dete^ 
mined.  It  is  necessary  in  ex[)ressing  its  opinion  in  such, 
and  indeed  in  nearly  all  cases  that  it  should  revert  to  gen- 
eral principles  of  law%  but  it  is  difficult  to  understand  how, 
in  doing  this,  they  are  to  be  considered  as  authorizing  such 
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general  principles  to  be  cliarged  to  the  jury.  An  example 
may  be  found  in  Avera  v.  Sexhn,  supra,  where  Ruffin,  C  J., 
states  the  general  rule  of  the  prudent  man,  and  applies  it  for 
the  guidance  of  the  Court  to  the  facts,  but  expressly  declares 
that  such  a  rule  should  not  be  submitted  lo  the  jury. 

It  will  be  seen,  therefore,  that  no  decision  of  this  Court  has 
been  produced  in  which  the  point  has  been  expressly  decided 
in  support  of  the  position  contended  for.  On  the  other  hand 
we  have  a  long  and  unbroken  line  of  decisions  in  which  the 
very  question  was  presented  and  decided  to  the  contrary. 

In  Biles  v.  Holmes,  11  Ired,,  16,  the  plaintiff  sued  for  dam- 
ages by  reason  of  injuries  to  a  slave,  resulting  from  negli- 
gence or  a  want  of  ordinary  care  by  the  defendant.  There 
was  no  prayer  for  Rpecial  instructions,  and  the  Courtcharged 
the  rule  of  the  prudent  man.  Feahson,  J.,  delivering  the 
opinion,  said:  "What  amounts  to  ordinary  care  is  a  ques- 
tion for  the  Court.  The  Judge  below  erred  in  leaving  it  to 
the  jury.  Whether  the  proof  establishes  particular  facts  is 
for  the  jury,  but  what  is  the  legal  effect  of  these  facts,  sup- 
posing them  to  exist,  is  for  the  Court.  Accordingly,  it  is  set- 
tled that  ordinary  care,  reasonable  time  and  probable  cause, 
the  facts  being  admitted  or  proved,  are  questions  of  law. 
Herring  v.  Railroad,  10  Ireil.,  402;  Swaim  V.  Stafford,  3  Ired  , 
28t).  If  these  were  not  questions  of  law,  no  rule  would  ever 
be  established,  and  the  legal  effect  of  certain  facts,  like  their 
existence,  would  in  all  cases  depend  upon  the  finding  of  a 
jury,  with  no  mode  of  having  its  correctness  judged  by  a 
higher  tribunal."  Here  we  have  a  case  in  which  the  ques- 
tion was  directly  presented,  and  the  principle  of  the  decision 
has  been  repeatedly  rccogoixed  in  a  number  of  cases.  In 
Htalhcocl:  v.  Penni-nyton,  11  Ired.,  G40,  the  action  was  also  for 
injuries  to  a  slave  by  reason  of  the  negligence  of  the  defend- 
ant. Xo  special  instructions  were  asked,  and  the  Court  left 
the  question  of  ordinary  care  to  the  jury.  The  Court  said 
(RuFFi.v,  C.  J.)  that  it  is  "  erroneous  to  leave  (he  question  of 
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due  care  to  the  jury,  since  it  is  the  province  and  dtdyolxh 
Court  to  advise  them  on  that  point,  supposing  than  tob^id- 
isfied  of  certain  fads^     For  this  position  Biles  v.  /Wwf^is 
cited,  and  the  Court  said  that  "the  judgment  would  be 
reversed  if  the  verdict  did  not  appear  to  be  what  it  ought  to 
have  been  if  the  Court  had  given  the  proper  direction."  h 
Hathaway  v.  Hinton,  1  Jones,  243,  the  plaintiff  sued  an  over- 
seer of  the  public  road  for  special  damages  for  injuries  aris- 
ing by  reason  of  the  defendant's  failure  to  keep  the  road  in 
proper  repair.     No  special  instructions  seem  to  have  been 
asked,  and  the  Court  charged  the  rule  of  the  prudent  man. 
The  Court  (Battle,  J.)  said  "there  can  be  no  doubt  the 
Judge  ought  to  have  decided  the  question  himself,  as  has 
often  been  ruled  by  this  Court,"  and  anew  trial  wasgranted. 
To  the  same  effect  is  Glenn  v.  Railroad,  63  N.  C,  510.   These 
cases  are  clearly  in  point,  and  are  cited  with  approval  in 
Brock  V.  King,  supra;  Pleasants  v.  Railroad,  and  many  other 
decisions.     Indeed,  this  Court  has  gone  so  far  as  to  hold  that 
even  in  the  absence  of  a  prayer  for  special  instructions,  the 
Court  cannot  leave  the  question  of  reasonable  skill  and  due 
care  in  a  physician  to  the  jury.    Woodard  v.  Hancock,  7  Jones. 
384.     The  Court  said  "a  division  of  the  question  in  such 
cases,  between  the  Court  and  jury,  is  now  considered  settled, 
and,  therefore,  where  there  is  a  state  of  fact5  conceded  or 
I)roved,  it  becomes  the  duty  of  the  Court  to  draw  the  conclu- 
sion as  matter  of  law.     If  there  be  a  covflici  of  teslimont/  prf- 
scaling  different  views  of  the  case,  it  is  in  like  vianner  the  CoifsH 
duty,  upon  these  vieivs,  to  draw  the  j^roper  conclusions"  InSmiA 
V.  Railroad,  G4  N.  C,  235,  the  Court  said  (Reade,  J.) that 
*' where  the  facts  are  agreed  upon,  or  otherwise  appear,  what 
is  ordinary  care  is  a  question  for  the  Court;  where  the  facts 
are  in  dispute,  the  proper  course  for  the  Judge  is  to  explaii^ 
what  would  be  ordinary  care  under  certain  hypotheses  as  to 
facts,  and  leave  the  jury  to  apply  the  law  to  the  facts  as  they 
find  them."     In  a  case  between  these  very  parties 
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N.  C,  48,  this  Court  took  occasion  to  decli 
rule  of  the  prudent  man  "  is  not  conslste 
of  the  Court  on  that  subject " 

From  these  and  other  cases  ttiat  migl 
regarded  as  absolutely  settled  by  a  long  1 
ions,  that  such  a  general  charge  is  not  [ 
Carolina.  Whatever  may  be  ihe  decis 
and  whatever  the  text-books  may  say  u 
some  of  these  amount  to  but  little  mon 
such  decisions),  we  cannot  see  how  {evt 
our  rule  should  be  relaxed  in  some  insti 
what  has  long  been  regarded  as  settled 
would,  indeed,  seem  like  "an  attempt  to 
and  we  think  that  if  any  change  is  de 
made  by  the  Legislature, ''  for  it  is  an  e 
Blackstone  (1  vol., 70),  "to  abide  by  forr 
the  same  points  come  again  in  litigatior 
scales  of  justice  even  and  steady  and  not 
every  new  Judge's  opinion."  Stare  decig< 
It  is  true  that  precedents  may  not  be  fo 
unreasonable  or  unj  ust,"  but  we  can  see  n 
the  uniform  decisions  of  this  Court,  e 
period  when  it  was  adorned  by  some  o 
in  this  country,  simply  because  these  vi( 
with  a  number  of  decisions  from  other 
tons,  in  many  instances,  are  not  even  ( 
other. 

We  do  not  feel  that  we  are  imposing 
dens  upon  the  Judges  by  adhering  to  tl 
hshed  in  this  State,  and  when  it  is  said 
charge  the  jury  as  to  the  various  phas 
lesliaiony,  I  do  not  understand  that  the 
any  rule  which  at  all  differs  from  that  1 
«on  V.  Morrisov,  104  N,  C,  3'ii ;  Boon  v 
1S7,  and  other  cases. 
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A  mere  omission  to  charge  as  to  a  particular  aspect  of 
the  testimony  when  not  speciall}'  requested  so  to  do,  is  no 
more  ground  for  a  new  tiial  in  cases  of  this  character thsn 
in  others.  Where,  however,  there  is  a  total  failure  to  charge 
the  law,  or  where  a  proposition  of  law  is  submitted  to  the 
jury,  and  is  not  corrected  by  the  verdict,  it  is  ground  for  a 
new  trial. 

Believing  that  the  entire  current  of  judicial  decision  in 
this  State  is  in  favor  of  the  principle  as  declared  in  Mi  v. 
Holmes,  svpra,  I  cannot  concur  in  any  view,  however  plausi- 
ble or  ingenious  it  may  be,  which  looks  to  such  a  radicil 
change  in  our  law. 

As  I  have  remarked,  if  the  law,  as  established,  is  to  be 
abrogated  or  modified,  the  Legislature,  and  not  the  Court, 
should  take  the  responsibility;  and  certainly  should  this  be 
so  when  we  are  asked  by  counsel  to  reverse  our  own  decis- 
ions upon  the  authorities  from  other  States.  If  such  force 
is  to  be  given  to  the  decisions  of  foreign  Courts,  we  may  at 
once  abandon  all  hope  of  having  anything  settled  askwin 
North  Carolina. 

I  am  authorized  to  sav  that  the  Chief  Justice  concurs  m 
this  opinion. 

Davis  and  Clark,  JJ.,  concur  in  the  above  opinion. 

AvEKY,  J.  (dissenting):  I  do  not  concur  with  ray  breihim 
especially  in  the  sweeping  and  unqualified  rule  laid  down  in 
the  opinion,  that  it  is  error  in  any  and  every  conceivable ca$e. 
on  the  part  of  a  nisi  prius  Judge  to  define  ordinary  care «? 
that  which  would  have  been  exercised  by  an  ideal  prudent 
man,aclingin  theconductof  hisown  affairs,  in  the  placeofih« 
person  or  corporation  charged  with  negligence,  and  to  leave 
the  jury  to  determine  whether,  under  all  the  surrounding 
circumstances  disclosed  by  the  evidence,  such  person  attained 
to  the  standard  of  due  care  furnished  by  the  definition.  I^ 
is  universally  conceded  that  where  the  facts  are  undisputed. 
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and  bulasJDgle  inference  can  be  drawn  from  them,  tlie 
rjiieslion  of  culpable  negligence  is  one  addressed  exclusively 
lo  the  Ck)urt.  On  the  other  hand,  it  is  equally  well  estab- 
lished that  where  the  teEtimiiny  is  conflicting  in  material 
aspects,  or  where  fair  minds  may  deduce  more  than  one 
conclusion  from  an  admitted  state  of  facts,  it  is  the  province 
of  the  jury  to  pass  upon  an  issue  or  issues  involving  the 
alleged  negligence,  and  the  duty  of  the  Court  upon  rttjuest 
of  counsel,  preferred  in  apt  lime,  lo  instruct  the  jury, 
whether,  upon  any  given  hypothesis  arising  out  of  any  phase 
of  the  evidence,  the  alleged  negligence  would  be  shown  to 
be  the  proximate  cause  of  the  injury. 

But  1  do  not  concur  wilh  Ihe  Court  in  the  opinion  ihat 
where  counsel  ask  for  no  instruction,  even  though  "  the  evi- 
dence is  voluminoua  and  conflicting,"  and  presents  mauy 
varying  aspects,  it  is  the  duty  of  the  trial  Judge  to  apply  the 
law  to  every  phase  of  the  testimony  "as  ihoroughlyas  prac- 
ticable" (or  HS  it  can  he  done). 

If  the  action  had  been  brought  to  enforce  a  contract  set 
out  in  a  complaint,  and  various  witnesses  had  contradicted 
each  other  as  to  many  facts  and  circumstances  tending  lo 
show  on  the  one  hand  that  the  defendant  did,  and  on  the 
other  that  he  did  not,  assent  to  such  agreement,  in  the  absence 
of  any  special  requests  from  counsel  it  would  not  have  been 
error  to  tell  the  jury  that  a  contract  was  an  agreement  upon 
a  sufficient  consideration  to  do  or  not  to  do  a  particular 
thing  ;■  that  an  agreement  involved  the  consent  uf  two  minds, 
and  it  was  the  province  of  the  jury,  looking  at  all  of  the 
lestimony  lo  determine  whether  the  defendant  assented  to 
the  agreement  declared  upon  Jis  the  b.isi^  of  the  action.  If 
such  charge  had  been  excepted  to  upon  the  ground  thai,  in 
some  particular  aspect  of  (he  evidence  not  mentioned  by  the 
Court,  there  was  in  law  no  assent  on  the  part  of  the  defend- 
ant to  the  agreement,  a  fatal  objection  to  the  sufficiency  of 
his  exception  would  have  been  found  in  Ihe  jirinciple  slated 
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for  the  Court  by  the  present  Chief  Justice  iu  Morganw 
LcLviSy  95  N.  C,  296,  that  **  the  Court  is  not  required  to  pre- 
sent possible  aspects  of  the  facts  in  their  bearing  on  an  issue, 
certainly  not  when  they  are  not  requested  to  do  so;"  or  the 
still  more  explicit  statement  of  the  rule  by  the  same  learnel 
Justice  in  Brown  v.  Calloway,  90  N.  C  ,  119,  that  "if  theCourt 
fails  to  charge  the  jury  specially  upon  a  pointy  when  there  art 
more  than  one  presented  by  the  evidence,  this  is  not  erm, 
unless  it  was  requested  to  give  the  cliargeJ' 

In  the  leading  case  of  McKinnon  v.  Morrison,  104  N. C, 
363,  Justice  Clark,  for  the  Court,  said :  "  When  the  error  is 
an  omission  to  charge  as  to  some  particular  aspect  of  the  case, 
it  cannot  be  assigned  as  error  and  become  the  subject  of 
review,  unless  an  instruction  was  asked  for  and  called totbe 
attention  of  the  Court."  Cited  in  laylor  v.  Plummer^M 
N.  C,  58 ;  Helms  v.  Greeti,  Ibid,  265 ;  McFarland  v.  Imprm- 
ment  Co.,  107  N.  C,  369;  State  v.  Flemirig,  Ibid,  909.  The 
language  of  Chief  Justice  Smith,  delivering  the  opiaionof 
the  Court  in  State  v.  Bailey,  100  N.  C,  334,  is,  that  error 
could  not  be  assigned  and  become  the  subject  of  review  in 
an  omission  or  neglect  to  give  a  specific  instruction,  even 
when  proper  in  itself,  unless  asked  and  thus  called  to  the 
attention  of  the  Judge  in  order  that  he  may  rule  thereon. 
Judge  Gaston,  in  Brown  v.  Morris,  4  Dev.  ct  Bat.,  430,  cited 
in  all  of  the  later  cases,  stated  the  same  principle  still  more 
tersely  when  he  said  "  a  refusal  (to  charge  upon  a  particular 
aspect)  may  constitute  error,  but  mere  omission  does  not. 
In  Tenij  v.  Railroad,  91  N.  C,  243,  Justice  Ashk,  in  constru- 
ing §  412  (3)  of  The  Code,  said  :  "  But  it  by  no  means  dis- 
penses with  the  rule  that  instructions  must  be  asked  upon 
points  omitted  by  the  Court  in  the  charge,  and  it  is  no  error 
to  omit  these  unless  asked  to  charge  upon  them."  Justice 
Clark,  in  Boon  v.  Murphy,  108  N.  C,  187,  said:  "To  permit 
a  party  to  ask  for  a  new  trial  *  *  *  for  an  omission  to  charge 
in  every  possible  aspect  of  the  case,  would  tend  not  so  much 
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to  make  n  trial  a  full  and  fair  determination  of  the  conti 
versy,  as  a  coatest  of  ingenuity  between  counsel."  T 
effect  of  making  actions  involving  a  question  of  negligen 
exceptions  to  the  rule  applicable  in  all  other  cases,  would 
to  subject  the  fact  and  learning  of  the  Judge  to  llie  mc 
trying  tension  in  this  particular  class  of  trials,  leaving cou 
sel  lo  rest  upon  their  oars  till  after  verdict,  and  then  ti 
(heir  ingenuity  to  point  out  as  error  any  conceivable  nspe 
of  the  evidence  in  which  it  would  have  been  practicable 
present  another  principle  of  law  applicable  to  a  particul 
phase  of  the  testimony  which  the  Court  omitted  to  mentic 
To  require  our  Judges  to  give  in  every  ease,  where  the  e\ 
dence  is  voluminous  and  conflicting,  as  thorougli  ai 
eJthausliveastatementof  every  combination  of  circumstanc 
growing  out  of  it,  together  with  explicit  instructions 
to  the  law  of  negligence  applicable  to  every  such  phai 
would  be  to  subject  them  to  a  burden  never  before,  in  n 
judgment,  imposed  upon  a  niai  prius  -Judge  by  any  statu 
or  rule  of  practice. 

It  will  be  conceded  that  the  question,  whether  an  undi 
puted  state  of  facta,  from  which  only  a  single  inference  ct 
be  drawn,  is  sufficient  in  law  to  show  that  a  homicide  w 
excusable  on  the  ground  that  it  was  committed  in  self-defen 
is  one  for  the  Court  exclusively  ;  yet  it  does  not  follow  th 
it  is  error  where  the  testimony  is  conflicting,  or  the  possib 
inferences  deducible  from  it  are  numerous,  to  leave  the  ju 
to  determine  whether  a  man  of  ordinary  courage,  standir 
in  tbe  position  of  the  prisoner,  had  reiisonable  ground 
apprehend  great  bodily  harm  at  the  hands  of  the  decease 
*nd  whether  he  inflicted  the  injury  in  order  to  protect  liir 
self  from  such  bodily  harm,  without  giving  in  detail  eve: 
conceivable  combination  of  circumstances  growing  out 
the  testimony,  even  where  counsel  fail  to  request  niorespecil 
instructions. 
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If  the  criterion  of  the  prudent  man  is  as  well  established 
as  a  test  of  negligence  as  that  of  the  man  of  ordinary  cour- 
age is  of  self-defence  in  homicide,  as  I  propose  presently  to 
show,  it  will  be  impossible,  it  seems  to  me,  to  offer  any  satis- 
factory reason  why  this  Caurt  should  depart  from  principle 
in  holding  that  a  jury  are  never  deemed  in  law  capable  of 
determining  what  is  an  exercise  of  ordinary  care,  where  only 
a  question  of  liability  f^r  damages  is  involved,  while  it  is 
their  province,  where  the  facts  are  in  doubt,  in  all  ceases  to 
decide  what  would  be  the  conduct  of  a  man  of  ordiuanr 
courage,  though  a  death  of  infamy  upon  the  gallow?  may 
follow  from  their  finding.  I  think,  therefore,  that  the  sweep- 
ing ru)e  laid  down  by  the  Court  not  only  leads  to  a  radical 
change  in  the  rules  of  practice,  but  to  a  departure  from  a 
principle  established  by  the  current  of  authority  in  ourown 
as  well  as  other  Courts,  and  clearly  founded  upon  reason. 

Ordinary  care  is  defined  to  be  such  care  as  men  of  ordi- 
nary prudence,  sense  and  discretion  usually  exercise  under 
the  same  circumstances  in  the  conduct  of  their  own  business 
or  affairs.  Shaw  v.  Railroad,  8  Gray,  45;  2  Woods  on  Rail- 
roads, §  301.  The  degree  of  care  depends  upon  the  hazards 
and  dangers  incident  to  the  business  in  w^hich  it  is  to  be 
exercised, and  consequentlj''  greater  care  and  skill  are  required 
of  railroad  companies  than  of  carriers  transporting  goods  by 
coaches,  wagons  or  street-cars  drawn  by  horses.  Wafjner\\ 
Railroad,  51  N.  Y.,  497.  "  The  degree  of  care  required  in  any 
case  must  have  reference  to  the  subject-matter,  and  must  be 
such  only  as  a  man  of  ordinary  prudence  and  capacity  may 
be  expected  to  exercise  under  the  same  circumstances.*'  Ibii 
Mr.  Wood,  section  302,  says:  "It  mav  be  well  to  sav  here 
that  the  various  expressions  found  in  cases  as  to  the  degree 
of  care  to  be  observed  by  a  railway  company,  in  reference  to 
the  condition  of  its  road-way,  bridges,  carriages,  engines,  etc., 
after  all  resolve  themselves  into  the  simple  rule  that  it  must 
use  reasonable  care,  and  that  the  degree  of  care  to  be  exer* 
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cised  must  be  com  men  su  rate  with  the  nature  of  the  business 
aud  the  possible  dangerous  consequences  to  the  lives  and 
limbs  of  passengers  if  it  is  remiss  in  the  performance  of  this 
duty,  and  the  (lueslion  wliether  it  has  exercised  such  c«re  or 
not  is  for  the  jury."  McInlyrev.R  R.,4'i  Barb.,  523  .Judge 
Camphell,  in  Railroad  v.  Huntley,  38  Mich.,  537,  staled  ibe 
rule  to  be,  that  "if  they  {railroad  companies)  exercise  their 
functions  in  tbe  same  way  with  prudent  railway  companies 
generally,  and  furnish  their  road  and  run  it  in  the  custom- 
ary manner  which  is  generally  found  and  believed  to  be 
safe  and  prudent,  they  do  all  that  is  incumbent  upon  them." 
"This  practically  means  (says  Mr.  Wood,  1089)  that  if  the 
company  exercise  such  care  and  vigilance  as  a  prudent  man 
under  like  circumstances  would  exercise,  it  has  discharged 
its  duty,  otherwise  it  would  be  meaningless  and  would  call 
upon  the  jury  to  say  what  railroad  companies  wtre  prudently 
maiiflged  and  what  were  not." 

Id  the  last  edition  I'f  Sackett's  Instruction  to  Juries,  347, 
the  following  formula  in  reference  to  an  issue  of  negligence 
is  approved  :  "  You  are  instructed  lliat  in  determining  the 
question  of  negligence  in  this  case,  you  should  take  into 
consideration  the  situation  and  conduct  of  both  parties  at 
the  time  of  the  alleged  injury  as  disclosed  by  the  evidence, 
and  if  you  believe  from  the  evidence  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of  the  defendant's 
servants,  as  charged  in  the  declaration,  nnd  without  any 
greater  want  of  care  and  skill  on  the  part  of  the  plaintiff 
than  uas  reasmiahly  to  be  cxjiected  from  a  permn  of  ordinary  care, 
pntdence  and  ikiV ,  in  the  situation  in  xvliich  he  found  Uimsclf 
placed,  then  the  plaintiff  is  entitled  to  recover," 

To  sustain  this  rule  the  author  cites  (.'onley  on  Torts,  §  (J74 ; 
Wharton  on  Negligence,  §  304;  Keokid'  Railroad  v.  True,  88 
III.,  608 ;  Brmvn  v.  Railroad,  60  Mo ,  461 ;  Cooper  v.  Railroad, 
44  Iowa,  134.  A  comparison  of  the  language  cited,  with  the 
instruction  given  in  the  Court  helow  and  excepted  to  by 
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defendant,  will  show  that  it  was  substantially  the  same  as 
that  set  forth  by  Sackett  as  a  formula. 

The  principle,  as  stated  by  Judge  Cooley  in  his  work  on 

Torts,  630,  sustains  the  same  view.     He  savs:  "  All  thesecir- 

euinstances  are  to  be  taken  into  account  when  the  question 

involved  is  one  of  negligence,  for  negligence  in  a  legal  sense 

is  no  more  nor  less  than  this:  the  failure  to  observe,  for  the 

protection  of  the  interest  of  another  person,  that  degree  of 

care,   jirecaution   and    vigilance   which   the  circurastances 

justly  demand,  whereby  such  other  person  suffers  injury.' 

The  same  author  says,  at  page  668:   "  The  question  (for  the 

jury)  will  often  be,  does  the  defendant  appear  to  have  eimud 

the  degree  of  care  which  a  reasonable  man  would  beexpecUdto 

exercise  under  like  circum stances  f"  and  at  page  675  cites  Tvi 

V.  Warrnon^  5  G.  B.  (N.  S.),  585,  in  which  a  similar  nile  is 

laid  down.     The  rule,  as  stated  in  1  Shearman  &  RedfieldJ 

53,  is  still  more  explicit:  "In  very  many  cases  the  law  gives 

no  better  definition  of  negligence  than  the  want  of  such  cm 

as  max  of  ordinary  prudence  or  good  men  of  business  xoouldvff 

under  similar  circumstances.     Of  course  this  raises  a  queglion 

of  fact  as  to  what  men  of  this  character  usually  do  under  thifcm 

circumstances      This  is  a  point  upon  which  a  jury  have  a  right  iQ 

paPs,  even  though  no  evidence  of  usage  were  given,  for  they 

may  properly  determine  tlie  question  by  referring  to  their  (m 

experience  and  information     Indeed  they   must  do  so,  since 

express  evidence  on  such   points  is  usually  not  admissible. 

Consequently  a  case  of  this  kind  must  be  Ifft  to  the  jury,  even 

if  there  is  no  conflict  of  evidence,  unless  indeed  there  iseridrna 

enough  to  decide  this  point,  as  well  as  all  othei'  questions  in  At 


cause. 


)f 


Beach,  in  his  work  on  Conlribulory  Negligence,  page  23, 
says :  "  Ordinary  care  is  generally,  therefore,  a  question  of  fact. 
*  *  *  The  law  prescribes  as  a  standard  of  conduct,  to  which 
all  men  must  conform  at  their  peril,  the  conduct  of  an  idfcl 
average  prudent  man,  whose  equivalent  f*jr  pradicaipurpo^f 
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the  jury  is  gcniraHij  taien  to  be,  and  u-hose  culpalnlily  or  ii.tio- 
cence  is  the  supposed  test.  *  *  *  Specific  rules  for  specific  cases 
are  taking  the  pluce  of  tlie  geucral  rule  that  one  must  use 
ordinary  care  and  prudence;  but  whenever  no  such  rules  hate 
been  laid  down  we  revert  to  the  original  theory,  and  decide 
the  C8S3  upon  the  only  remaining  rational  principle,  that 
ordinary  care  is  lobe  held  to  mean  that  measure  of  prude)iceand 
carefulness  that  the  average  prudent  man  might  be  expected  under 
the  circumstances  to  exercise." 

"The  law  considers,"  says  Jusiice  OuvKit  Wkndkll 
Holmes,  Jr.,  'what  would  be  blameworthy  in  llie  average 
man,  tlie  nuni  of  ordinary  intelligence  and  prudence,  and 
'leli-rmives  liabiUly  by  that."     The  Coin.  Law,  page  lOS. 

I  may  add  to  these  citations  from  well  known  text-writers, 
many  leading  cases  decided  by  the  Courts  of  England,  and 
raost  of  the  Courts  of  our  Slates,  that  are  referred  to  bv  the 
authors  to  sustain  their  views;  but  will  wdd  only  n  few  refer- 
ences. Railroad  v.  Reafly,  73  Texas,  502 ;  Hoffman  v.  Ilfl(fr 
O).,  lUGal.,413;  Wo'J  v.  Water  Co,  Id.,  541;  16  Am.  & 
Eng.  Ency.,  p.  402;  Reynold  v.  Burlinyton,  52  Vt.,  300 ;  Rail- 
road V.  Gotiier,  85  Tenn.,  4C-5  ;  4  Am.  &  Eng.  Ency.,  p.  22, 

I  do  not  admit  that  this  consensus  of  authority  can  be 
successfully  met  and  overcome  by  the  assumption  that  this 
Court  has  fallen  into  a  particular  groove  from  which  it  can- 
not be  extricated  except  by  such  legislative  action  as  will 
place  us  in  line  with  most  of  the  Courts  of  the  .States,  as 
well  as  the  Courts  of  England.  On  the  contrary,  I  maintain 
that,  though  there  is  some  conflict  among  the  older  decisions 
as  to  tiie  rule  governing  actions  brought  to  recover  for  neg- 
ligence, all  of  the  loading  cases,  decided  for  twenty  years, 
where  the  question  was  even  indirectly  raised,  have  been  in 
accord  with  the  principle  that  where  lheevidei;ce  isconflict- 
iiigand  voluminous,  and  no  instructions  are  asked,  the  Court 
niayfall  back  upon  the  original  rule,  as  stated  by  Beach, and 
let  the  jury  put  themselves  in  the  place  of  the  average  pru- 
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dent  man,  as  they  would  on  a  trial  for  murder  be  instructed  to 
look  at  the  testimony  from  the  standpoint  of  an  ideal  man  of 
ordinary  courage  situated  as  the  prisoner  was  when  the 
killing  was  done. 

It  is  trne  that  there  are  dicta  in  three  or  four  eases  in  which 
the  abstract  proposition  is  stated  that  the  rule  of  the  pru- 
dent man  is  not  to  be  submitted  as  a  guide  to  the  jury,  but 
these  obiter  statements  are  in  conflict  with  principles  which 
underlie  numberless  decisions  of  this  Court,  unle^  explained 
by  the  fact  that,  in  those  particular  cases,  instructions  were 
asked  or  the  facts  were  undisputed.     In  Farmer  v.  Railmi 
88  N.  C,  at  page  567,  it  appears  that  the  plaintiff  requested 
the  following  instructions:   "If  the  plaintiff  was  guilty  of 
negligence  in  turning  his  mule  out,  yet  if  the  defendant  by 
the  exercise  of  proper  care  could  have  avoided  the  injury, 
the  plaintiff  is  entitled  to  recover."     The  appeal  was  in  part 
from  the  refusal  to  give  this  instruction,  which  was  held  to 
be  error.     Justice  Ashe,  delivering  the  opinion  of  the  Court.  ^ 
said  :     "  But  conceding  that  negligence  was  imputable  to  the 
plaintiff  in  turning  his  mule  out  of  his  lot,  as  described  by 
the  witnesses,  still  it  was  the  duty  of  defendant  to  exercise 
proper  care  to  avoid  the  injury,  for  it  has  been  held  by  this 
Court  that,  "notwithstanding  the  previous  negligence  of  the 
plaintiff,  if,  at  the  time  when  the  injury  w\as  committed, it 
might  have  been  avoided  by  the  exercise  of  reasonable  care 
and  prudence  on   the  part  of  defendant,  an  action  will  li^ 
for  damages.     Gunter  v.  Wicker,  85  N.  C,  310.    *  *  *  »  The 
instruction  asked  by  the  jdainiiff  and  refused  by  the  Court  <ra« 
almost  in  the  identical  language  of  this  decision,  and  when  the 
Court  declined  to  give  it,  the  jury  may  possibly  have  beenmM 
by  the  inference  reasonably  to  be  drawn  from  the  refusal,*'   In  that 
case  it  was  declared  to  be  error  to  refuse  to  allow  the  joij 
to  pa=s  upon  the  question  whether,  by  the  exercise  of  ordi- 
nary care  (or  that  which  a  prudent  man  would   have  exer- 
cised   under  similar  circumstances),  the   defendant  couU 
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have  avoided  the  injury.  This  was  not  said  obUer,  but  bore 
directly  oil  the  point  raised.  In  our  case  it  is  held  to  have 
been  error  to  allow  the  jury  to  pass  upon  the  question  whether 
a  man  of  ordinary  prudence  would,  under  the  circumstances; 
have  put  his  brick  upon  the  land  wliere  the  feme  plaintiff's 
brick  were  destroyed,  because  "the  jury  were  left  to  decide 
that  there  was  or  not  negligence,  according  as  they  might 
think  11  man  of  ordinary  prudence  might  do,  one  way  or  the 
opposile  (hereof.  In  view  of  the  facts."  If  the  question 
whether  the  <tefendanl,  in  the  one  ca=e,  could,  by  exercising 
the  care  which  a  jirudent  man  occupying  its  place  would 
have  exhibited,  might  have  avoided  an  injury,  was  one  of 
fact  f.'r  the  jury,  it  is  difficult  to  distinguish  the  question  of 
plaii  tiff's  negligence  from  that  of  a  defendant,  and  deter- 
mine upon  what  principle  it  falls  peculiarly  within  the 
province  of  the  Court  to  refuse  any  such  test  as  applicable 
to  contributory  negligence  only.  If  such  is  the  standard  or 
criterion  by  which  a  jury  may  determine  whether  a  defend- 
ant railway  company  has  exercised  ordinary  care,  why  may 
not  ihe  same  test  be  applied  by  the  jury  to  the  question 
whether  an  injury  is  due  to  the  concurrent  negligence  of  a 
plaintiff?  Yet,  as  we  wilt  see,  the  case  of  Farmer  v.  Railroad, 
mpra,  does  not  stand  alone  in  support  of  the  right  of  the  jury 
upon  the  point  mentioned  by  Justice  Ashe,  if  the  negligence 
of  both  parties  must  be  passed  upon  under  the  same  general 
rule. 

In  Owenn  v.  Railroad,  88  N.  C,  507,  Chief  Justice  Smith, 
delivering  the  opinion  of  the  Court,  said  :  "  The  rule  of  lia- 
bility has  its  modifications,  even  where  there  is  mutual  neg- 
ligence, for  if  the  plaintiff  was  negligent,  and  the  defendant 
by  the  use  of  ordinary  care  could  have  avoided  doing  the 
injury,  he  will  nevertheless  be  subject  to  the  action ;  and  so, 
if  the  defendant  was  negligent,  and  the  plaintiff  by  the  use 
of  ordinary  care  could  have  escaped  the  injury,  the  latter  is 
not  entitled  to  recover.     *     *     •     'fhe  question  was  simply 
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as  to  the  character  or  quality  of  the  intestate's  own  act,  as 
determined  by  the  attending  circumstances,  and,  as  there  is 
no  presumption  when  all  the  facts  are  disclosed  that  proper 
care  was  used,  so  there  is  none  that  it  was  wanting,  and  the 
transaction  should  have  been  committed  to  the  jury  to  find 
how  the  fact  was.  *  *  *  The  jury  should  be  left  free  to 
determine  the  essential  fact  on  which  the  defendant's  liability 
depends."  The  essential  question  was  previausly  declared  io  be, 
whether  the  iniedaU  "  was  ivaichful  and  vsed  due  care  "  (such  as 
a  prudent  man  would  have  exercised),  "  and  the  coUisioa 
could  not  have  been  prevented  by  the  use  of  such  appliances 
as  were  at  command." 

Where  the  question  of  liability  on  the  part  of  a  railway 
company  for  negligently  killing  cattle  has  arisen,  thisCoait| 
has  uniformly  held  that  it  was  the  province  of  the  jury,  in 
cases  where  the  evidence  was  conflicting,  or  fair  minds  mijfhti 
deduce  more  than  one  inference  from  it,  to  detevmiue  whdhir . 
the  locomotive  engineer  could,  by  keeping  a  proper  ouHoot,  or  Jji 
proper  watchfulness,  or  by  the  exercise  of  ordinary  care,  bavej 
discovered  that  the  cattle  were  on  the  track  in  time  to  avert 
the  danger  by  using  the  appliances  at  his  command— ordi- 
nary care  being,  according  to  all  the  authorities,  synonymonsj 
with  that  which  an  ideal  prudent  man  would  have  exhibited 
under  similar  circumstances. 

In  Turrentiney.  Railroad  92  N.C.,  641,  Chief  Justice  Smith.  | 
for  the  Court,  said:     "  The  question  for  theju^y,  in  the  words 
of  an  eminent  English  Judge,  is  'whether  the  damage  wasi 
occasioned  entirely  by  the  negligence  or  improper  conductj 
of  the  defendant,  or  whether  the  plaintiff  himself  so  far  con- 
tributed to  the  misfortune  by  his  own  negligence  or  want  qf  j 
ordinary  and  common  care  and  caution,  that  but  for  sucb  ncfj 
ligence  and  want  of  ordinar}'  care  and  caution  on  his  pari, 
the  misfortune  would  not  have  happened.     In  the  first  caMJ 
the  plaintiff  would  be  entitled  to  recover,  in  the  latter  not,| 
as  but  for  his  own  fault,  the  misfortune  would  not  havehap-j 
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pened,' "  etc.  A  new.  trial  was  awarded  in  that  case,  because 
the  jury  had  not  found  whether  the  plaintiff  had  exercised 
ordinary  care,  as  it  was  their  province  to  do,  yet  if  ordinary 
care  is  that  usually  exercised  by  the  prudent  man  similarly 
situated,  how  can  a  Court  possibly  avoid  leaving  a  juxy  to 
test  the  question  of  care  by  the  standard  laid  down  by  every 
text-writer? 

Suppose  that  a  trial  Judge  tells  a  jury,  as  he  unques- 
tionably must  often  instruct  them,  that  the  liability  of  a 
railway  company  depends  upon  the  question  to  be  decided 
by  them  on  the  evidence,  whether  the  engineer  could,  by  the 
exercise  of  ordinary  care,  notwithstanding  any  negligence 
on  the  part  of  the  plaintiff,  have  avoided  killing  cattle  or 
inflicting  an  injury  on  a  person,  and  the  jury  should  return 
for  special  instruction  as  to  what  is  meant  by  ordinary  care. 
The  Judge  must  respond  that  it  is  such  care  as  the  average 
prudent  man  would  exhibit  under  like  circumstances,  because 
the  law  furnishes  no  other  reply  for  him.  Thus  it  is  that 
practically  the  rule  of  the  prudent  man  is  always  passed  upon 
in  both  classes  of  cases  mentioned.  The  jury  are  left  to  deter- 
mine, in  actions  for  waste  and  against  bailors,  whether  a 
prudent  owner  in  fee  would  have  cleared  land  under  similar 
circumstances.  Shine  v.  Wilcox^  1  Dev.  &  Bat.  Eq.,  631 ; 
Sherrill  v.  Connor,  107  N.  C,  630;  Morris  v.  CasSf  10  Kansas, 
288.  Does  reason  or  public  policy  forbid  the  adoption  of  a 
similar  rule  in  trying  issues  of  negligence? 

The  principle  established  in  Gunter  v.  Wicker,  supra,  that  the 
liability  of  a  party  often  depends  upon  the  question  to  be 
decided  by  the  jury,  whether  a  defendant,  by  the  exercise  of 
ordinary  care  (or  that  which  characterizes  the  ideal  prudent 
man),  is  also  approved  in  Deans  v.  Railroad,  107  N.  C,  686 ; 
MeAdoo  V.  Railroad,  105  N.  C,  140;  Lay  \,  Railroad,  106 
N.  C,  410,  and  numerous  other  cases.  I  do  not  concur  with 
the  Court  in  the  view  that  in  all  the  cases  where  this  ques- 
tion has  been  decided  by  the  jury,  they  have  usurped  the 
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functions  of  the  Court  and  passed  upon  an  issue  of  law  by 
determining  what  eonstitued  negligence.    When  the  facts 
are  undisputed,  and  but  a  single  inference  can  be  draffd 
from  them,  it  is  the  duty  of  the  Court  to  instruct  the  jury 
whether,  if  the  evidence  is  believed,  the  defendant  was  justi- 
fiable or  excusable  in  beating  or  killing  his  adversan*;  bat 
it  has  never  been  insisted  on  that  account  that  where  the 
testimony  was  conflicting,  the  application  by  the  jury  of  lh« 
test  question,  whether  a  man  of  ordinary  firmness  or  courage 
would  have  deemed  it  necessary  to  strike  the  blow  if  simi- 
larly situated,  necessarily  involved  the  assumption  by  the 
jury  of  the  right  to  say  what  did  or  did  not  constiiute self- 
defence  as  a  question  of  law.     It  seems  to  me  that  reason, 
authority  and  public  policy  combine  to  deter  us  from  adopt- 
ing a  peculiar  principle,  and  an  anomalous  rule  of  practice 
in  actions  involving  the  law  of  negligence,  when  there  is  no 
sufficient  reason  for  distinguishing  such  cases,  and  wben, 
with  the  increasing  number  and  growing  business  of  railway 
companies,  these  peculiar  and  complex  rules  must  be  so  often 
applied.     I  assume  that  the  Court  does  not  intend  to  over- 
rule the  whole  line  of  cases  in  which  it  is  held  nottobeerp* 
to  omit  to  give  instructions  not  asked,  and  that,  therefore, 
the  rule  laid  down  in  this  case,  that  it  is  the  duty  of  the  Court 
to  apply  the  law  as  far  as  practicable  to  every  aspect  of  tbe 
evidence,  whether  in  response  to  or  in  the  absence  of  requests, 
and  that  it  is  error  to  omit  to  state  any  practicable  view  d 
the  law  applicable  to  the  testimony,  is  not  a  general  one, but 
applies  only  where  an  issue  of  negligence  is  involved. 

Of  the  cases  cited  from  our  own  reports,  and  relied  upon 
to  sustain  the  doctrine  laid  down  by  the  Court,  it  appean 
upon  examination  of  them,  that  either  upon  an  undisputed 
state  of  facts  or  upon  the  most  favorable  view  of  the  evi- 
dence, or  "  supposing  all  the  evidence  to  be  true,  the  Court 
held  that  there  was  or  was  not  negligence  in  the  following, 
to-wit,  Herring  v.  RaUroad,  10  Ired.,  402;  Avera  v.  Sexton^^i 
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lT6d.,2i7;  Heathcock  V.  Pennington,.  1 1  Ired.,  642;  5mi(A  v. 
RaUroid,  99  N.  C,  211;  Smith  v.  Railroad,  64N.  C,  236; 
Anderson  \.  Steamboat  Co.,  Ibid,  399;  Sellars  v.  Railroad,  94 
N.  C,  654.  Tlie  material  facts  seem  to  have  beeu  admitted 
in  Biles  v.  Holmes,  11  Ired.,  16.  On  the  oLher  hand,  the 
exceiition  passed  upon  was  to  the  refusal  to  give  either 
instruction  on  a  particular  phase  of  the  evidence,  or  the 
general  instruction  that  negligence  either  was  or  was  not 
proved  in  any  view  of  the  leslimony  in  Aycock  v.  Railroad, 
89  N,  C,  324 ;  Wallace  v.  Railroad,  98  N.  C,  494,  as  well  as  in 
Avera  v.  Sexton,  and  others  of  the  cases  already  distinguished. 
In  PUasarUg  v.  Railroad,  95  N.  C.  195,  this  Court  expressly 
declared  that  no  exception  had  been  taken  helow  that  could 
be  entertained  on  appeal,  and  of  course  all  that  was  said 
in  the  unnecessary  discussion  of  points  raised  for  the  first 
time  in  the  appellate  Court  was  obiter,  and  is  not  binding 
as  authority.  P<!Try  v.  Scott  (decided  at  this  term).  The 
abstract  sLatemenls  in  Heathrock  v.  Pennington  and  in  BiUa 
¥.  Holmes,  supra,  are  not  to  be  treated  as  authoritative, 
because  both  cases  were  decided  upon  the  undisputed  testi- 
mony, but  are  to  be  considered  as  qualified  by  the  peculiar 
character  of  the  evidence.  It  will  not  be  contended  that 
in  a  rase  where  prayers  for  iustructiou  were  preferred,  or 
where  the  facts  were  undisputed,  or  the  material  facts  were 
nut  contriiverled,  the  question  was  fairly  raised  whether,  in 
the  absence  of  any  specific  requests  for  instruction  and  upon 
voluminous  and  complicated  evidence,  giving  rise  in  its 
varying  aspects  to  different  legal  conclusions,  the  trial  Judge 
»as  bound  to  work  out  every  reasonable  hypothesis  arising 
out  of  perhaps  almost  endless  combinations  of  parts  of  the 
testimony,  and  present  the  law  applicable  to  every  such 
pliaw.  If  it  is  not  practicable  to  pass  upon  every  possible 
combination  of  conflicting  testimony,  by  what  rule  are  we 
to  define  the  limit  to  which  it  is  practicable  to  work  out 
these  intricate  problems?     What  rule  shall  we  offer  to  the 
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diligent  nisi  prim  Judges  as  an  infallible  guide  in  oondtict^ 
ing  such  trials?  They  know  that  omissions  to  giv^  cbaiges 
upon  ihe  trial  of  all  actions  not  involving  a  question  of 
negligence  are  not  subject  to  exception,  but  the  boandait 
line  of  error  must  necessarily  cover  every  conceivable  omis- 
sion where  such  a  question  is  raised,  under  the  law,  as  estab- 
lished in  the  case  at  bar,  and  the  rule  will  therefore  impoee 
upon  them  unusual  and,  I  think,  unnecessary  burdens. 

I  regret  all  the  more  that  the  necessity  arose  for  differing 
with  the  Court,  because  the  case  might  have  been  disposed 
of  upon  the  other  ground,  in  which  a  majority  have  con- 
curred, that,  in  the  most  favorable  view  of  the  evidence  the 
loss  was  directly  due  to  the  plaintiff's  negligence  in  placing 
his  brick  in  an  exposed  place.  While,  however,  it  was  not 
essential,  it  was  the  right  of  the  Court  to  pass  upon  eveiy 
point  fairly  raised,  and  I  do  not  question  its  exercise.  It  is 
true,  that  had  the  decision  rested  upon  that  ground  alone, 
I  would  not  have^concurred  with  my  brethren,  for  two  rea- 
sons: First,  it  was  my  understanding  that  the  brick-yard 
had  been  removed  fiom  its  former  location,  and  that  the  fact 
was  conceded.  I  prefer,  however,  not  to  extend  this  fruitless 
discussion  by  stating  my  second  ground  of  objection  to  the 
position  referred  to. 

I  must  not,  and  I  think  will  not,  be  understood  as  main- 
taining that  the  doctrine  established  in  England,  and  in 
many  of  the  most  respectable  Courts  of  America,  that  the 
jury  can  determine  as  a  rule  whether  there  was  n^ligence^ 
prevails  here,  in  view  of  our  own  adjudications;  but  I  do 
contend  that  where  the  facts  are  voluminous  and  the  testi- 
mony conflicting,  or  the  inferences  numerous,  tbetrialJudge 

• 

should  not  be  held  to  haveerred-for  failing  to  give  supposi- 
tious instructions  ad  infinitum^  though  correct  as  legal  prop- 
ositions, any  more  where  a  railroad  company  has  killed  a 
man  than  where  one  citizen  has  slain  another.  I  insistthat 
the  opinion  of  the  Court  establishes  not  only  a  peculiar  bo* 
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aD  indefinite  rule  in  a  particular  class  of  cases,  and  makes 
it  almost  impossible  to  avoid  error  in  a  long  complicated 
case  involving  many  conflicts  in  the  evidence  upon  various 
points,  and  tends  therefore  to  delay  and  defeat  the  ends  of 
justice. 

In  a  somewhat  extended  investigation,  I  have  failed  to 
find  that  such  a  burden  has  been  imposed  upon  nisi  priu8 
Judges  under  the  rules  of  practice  prescribed  in  any  other 
State. 

Per  curiam.  New  trial. 


GRAY  J.  TOOLE  v.  LAURA  TOOLE. 

Divorce — Evidence — Dedarationa  of  Husband — Contradidion. 

In  an  action  for  divorce  for  adultery,  by  husband  against  wife,  it  was 
competent  for  the  plaintiff  to  ask  a  witness,  on  cross-examination, 
if  "she  did  not  hear  the  plaintiff,  before  that  day,  forbid  the 
defendant  to  go  with  P.  (with  whom  the  alleged  adultery  was  com- 
ooiitted),  or  to  go  where  he  was,"  as  tending  to  show  the  adulter- 
ous intercourse,  to  contradict  a  former  witness  who  testified  that 
plaintiff  had  invited  P.  to  his  house,  and  as  sustaining  plaintifiTs 
allegation  that  the  adulterous  intercourse  was  without  the  consent 
or  connivance  of  plaintiff,  and  it  was  not  incompetent  as  being  the 
di-clarations  and  ad  missions  of  husband  and  wife  under  The  Code, 
588,  1S51. 


This  was  a  civil  action,  tried  before  Merrimon,  J.,  at  Feb- 
ruary Term,  1891,  of  Mecklenburg  Superior  Court. 

The  plaintiff  was  the  husband  of  the  defendant,  and  he 
brought  this  action  against  her  to  obtain  a  divorce  from  the 
bonds  of  matrimony,  because  of  her  alleged  adulterous  inter- 
course from  time  to  time  with  Henry  Palmer.  The  defend- 
ant broadly  denied  the  ftiaterial  allegations  of  the  complaint. 

On  the  trial  there  was  evidence  tending  to  prove  the  adul- 
terous intercourse  as  alleged.  A  witness  for  the  defendant, 
Lizzie  Toole,  testified : 
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"  I  am  a  daughter  of  Laura  Toole.  I  remember  Fridaj, 
the  day  of  the  fuss,  and  I  was  at  home  ou  that  Hay— all  day. 
I  remember  seeing  Doll  Abernathy  pass.  The  plaiDtiffhad 
Henry  Palmer  hired  to  work  for  him,  and  had  invited  him 
to  his  house.  He  asked  him  to  stay  there  with  thechildrai 
when  my  mother  was  at  Chapel  Hill  on  a  visit.  I  was  there, 
at  home,  on  Friday,  in  August,  when  Ed.  Webb  came  for thi 
dinner." 

Lizzie  Pemberton  was  examined  bv  the  defendant,  and  on 
her  cross-examination,  **this  witness  was  asked  by  the  plain- 
tiffs counsel,  if  she  did  not  hear  the  plaintifiF,  before  that  day, 
forbid  the  defendant  to  go  with  Palmer  or  to  go  where  ha 
was."  This  evidence  was  offered  to  show  that  defendant'i 
association  with  Henry  Palmer  was  not  by  consent  of  plain- 
tiff, and  to  contradict  the  witness  Lizzie  Toole. 

This  question  was  objected  to  by  the  defendant  Th« 
objection  was  sustained,  and  the  plaintiff  excepted. 

The  jury  returned  a  verdict  as  set  forth  in  the  record.  Tbi 
plaintiff  moved  for  a  new  trial,  upon  the  ground  that  hii 
Honor  erroneously  excluded  the  question  propounded  to  tba 
defendant's  witness,  Lizzie  Pemberton,  on  cross-examination, 
and  which  is  stated  above.  The  motion  was  overruled,  and 
the  plaintiff  excepted. 

There  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Mr.  P.  D.  Walker,  for  plaintiff. 
Mr,  a  W.  nileti,  for  defendant. 

Mekiu.mon,  C.  J.:  The  question  which  the  Court  declined 
to  allow  the  witness  Pemberton  to  answer  on  the  cross-exam'' 
nation,  by  implication  sufficiently  sugg^^sted  the  nature  and 
purpose  of  the  evidence  it  was  intended  to  elicit.  It  ^^ 
expected  that  this  witness  would  state,  in  substance,  that  the 
plaintiff  had  forbidden  his  wife,  before  a  time  specified,  to  go 
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or  associate  with  the  person  named,  or  to  go  where  he  was. 
The  evidence  of  other  witnesses  went  to  show  that  the  plain- 
tiff had  reason  to  suspect  that  his  wife  and  the  person  named 
were  unduly  intimate.  We  think  that  such  evidence  was 
relevant  and  competent.  It  tended,  in  some  measure,  to  con- 
tradict the  witness  Toole.  It  was  not  probable  that  the 
plaintiff  would  have  the  man,  whom  he  had  reason  to  sus- 
pect was  too  intimate  with  his  wife,  to  work  for  him,  and 
that  he  invited  that  man  to  his  house  and  to  stay  there  with 
his  children.  It  would  have  tended  also  to  prove  the  alleged 
adulterous  intercourse.  There  was  evidence  tending  to  prove 
that  after  the  plaintiff  had  forbidden  his  wife  to  go  with 
Palmer,  she  did  so.  A  good,  innocent  wife  would  not  have 
gone  or  associated  with  him  after  such  forbiddance,  she  would 
more  probably,  thereafter,  have  avoided  him.  That  she  so 
associated  with  him  afterwards,  tended  to  strengthen  the 
other  evidence  of  the  alleged  adulterous  intercourse. 

The  proposed  evidence  was  competent  in  ianpther  point  of 
view.  The  plaintiff  alltges  that  the  adulterous  intercourse 
alleged  was  "without  the  consent,  connivance  or  procure- 
ment of  the  plaintiff."  This  the  answer  denies.  The  issue 
thus  raised  was  material,  and  though  it  was  not  submitted, 
the  Court  might  or  ought  to  have  submitted  it  as  the  evi- 
dence bore  upon  it.  The  evidence  proposed  and  rejected 
tended  to  show  that  the  plaintiff  did  not  connive  at  the 
defendant's  lascivious  intercourse  with  Palmer.  The  evi- 
dence was  not  hearsay,  it  related  to  what  the  plaintiff  said 
directly  to  the  defendant  at  a  time  designated  upon  a  subject 
germane  to  the  matter  in  question. 

The  evidence  was,  in  no  proper  sense,  that  of  the  plaintiff 
or  the  defendant,  and,  therefore,  incompetent  under  the  stat- 
ute (The  Code,  §§  588,  1351).  It  was  evidence  of  a  tliird  per- 
son, and  competent  in  the  aspects  of  the  case  above  pointed 
out. 

Error. 
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F.  C.  YOUNG  V.  THE  VIRGINIA  AND  NORTH  CAROLINA  CON- 
STRUCTION COMPANY. 

Negligence —  Trial — Expression  of  Opinion. 

1.  It  was  not  negligence  to  U8e  a  green  round  pole  as  a  lever  for  niiDf 

and  leveling  the  road-bed  of  a  railroad,  although  *' jacks*' tod 
other  instrumentalities  might  have  been  effectively  emplojed; 
and  therefore  the  defendant  was  entitled  to  the  instruciioD,  '*  that 
if  the  jury  find  that  the  defendant  company  was  ustng  the  ordi- 
nary lever  used  in  such  cases,  and  that  the  same  if  used  carefoQy 
by  the  laborers  was  safe,  and  not  dangerous,  and  the  plaintiff  wm 
injured  by  the  careless  use  by  his  fellow-servants,  it  is  not  dc^ 
gence  of , the  company,  and  tJ»e  plaintiff  cannot  recover.** 

2.  It  was  prejudicial  to  defendant  for  the  Court  to  tell  the  jury  that  be 

knew  of  no  direct  testimony  tending  to  show  plaintiff's  knowled^ 
of  the  character  of  machinery  used  by  which  he  was  iojored, 
and  of  his  consent  to  its  use,  when  plaintiff  was  present  and  saw 
the  pole  used,  and  the  manner  of  its  use;  and  the  error  was  oot 
cured  by  leaving  it  to  the  jury  to  say  what  were  the  facts,  after 
having  called  their  attention  to  the  contention  of  defendant^ 
counsel  in  regard  to  these  facts. 


This  was  a  civil  action  tried  before  Menimon^  /.,at  Spring 
Term,  1891,  of  Mecklenburg  Superior  Court,  brought  to 
recover  damages  for  injury  to  the  plaintiff  occasioned  by  the 
alleged  negligence  of  the  defendant. 

In  the  complaint  it  is  alleged  — 

Third.  That  the  "  boss "  or  "  superintendent,"  who  had 
entire  control  and  charge  of  the  hands  at  work,  one  Captain 
Catlett,  was,  the  day  the  injury  was  complained  of,  raising 
cross-ties,  etc.,  and  leveling  the  road-bed,  etc.  That  in  rais- 
ing the  cross-ties  certain  machines  or  tools,  known  as  "jacks,'' 
were  used,  but  they  were  abandoned  on  account  of  their 
being  unsafe  and  defective  on  account  of  their  long  use  and 
on  account  of  the  defective  material  of  which  ihey  were 
made;  that  the  screws  to  said  "jacks"  were  worn  out;  that 
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Capt.  Catlett,  who  had  the  entire  control  of  the  work  and 
hands,  abandoned  the  use  of  the  ^'jacks''  and,  instead  of  get* 
ting  new  and  safe  "jacks"  to  do  the  work,  as  he  had  done 
before,  procured  a  green  round  pole  to  be  cut  of  some  kind  of 
wood  believed  to  be  oak-wood,  and,  with  cross-ties  underneath, 
used  the  round  oak  pole  as  a  lever  to  lift  a  cross-tie  upon 
which  the  iron  rail  was  nailed.  That  the  said  ''  boss  "  afore- 
said ordered  and  commanded  the  plaintiff  to  assist  and  aid 
in  raising  the  cross  tie  before  mentioned  by  means  of  said 
lever  before  mentioned ;  that  the  plaintiff  did  not  know  of 
the  unsafe,  defective  and  inadequate  implement  used,  nor 
did  he  know  of  the  unsafe,  defective  and  inadequate  manner 
used  in  doing  the  work.  That  he  was  ordered  and  com^ 
manded  to  come  from  the  gravel  train  where  he  had  been 
working  with  other  hands,  and  before  he  had  time  to  dis- 
cover the  unsafe,  defective  and  inadequate  implement  used 
to  do  the  proposed  work,  and  the  unsafe,  defective  and 
inadequate  manner  in  which  it  was  to  be  done,  the  said 
'^boss"  before  mentioned  commanded  and  ordered  himself 
and  some  of  the  other  hands  to  take  hold  and  to  pry  the 
cross-tie,  etc. ;  that  he  took  hold  of  the  pole,  with  the  other 
hands,  and  did  as  ordered  and  commanded  to  do,  and  the 
pole,  which  was  round  and  unsafe,  defective  and  inadequate 
to  do  the  work,  slipped  and  fell  with  the  men  on  the  leg  and 
thigh  of  the  plaintiff,  injuring  him  severely,  crushing  and 
mangling  him  to  his  great  damage.  That  the  defendant 
knew  that  the  implement  used  for  said  work  wus  unsafe, 
defective  and  inadequate,  and  the  manner  in  which  it  was 
used  was  unsafe  and  dangerous  and  not  suitable  for  the 
purpose. 

Fourth.  That  at  the  time  aforesaid,  and  while  the  plaintiff 
was  employed  and  engaged  in  his  duties  and  occupations  as 
a  workman  on  the  gravel  train,  the  said  pole  which  was 
used  in  prying  as  before  mentioned,  and  the  manner  in 
which  it  was  used,  was  unsafe,  defective,  dangerous  and  not 
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suitable  for  the  purpose,  and  that  the  injury  complained  of 
was  not  by  any  fault  or  negligence  of  the  plaintiff. 

The  answer  denied  the  material  allegations  of  the  com- 
plaint, and  alleged  contributory  negligence. 

The  Court  submitted  to  the  jury  the  following  issues, to 
which  it  responded  as  indicated  at  the  end  of  each: 

1.  Was  the  plaintiff's  injury  caused  by  the  negligence  of 
the  defendant?     Ans.  *'  Yes." 

2.  Was  the  plaintiff  guilty  of  contributory  negligence? 
Ans.  'No." 

3.  Did  the  plaintiff  know,  or  have  good  reason  to  know, 
the  nature  and  character  of  the  implement  used  by  him^aDd 
consent  to  use  the  same?     Ans.  "  No." 

4.  What  damage  has  he  sustained  by  reason  of  such 
injury.     Ans.  "$2,000/ 

On  the  trial,  the  defendant  requested  the  Court  to  give  the 
jury  the  following  special  instruction:  "1.  That  if  the  jury 
find  that  the  defendant  company  was  using  the  ordinaiy 
lever  used  in  such  cases,  and  that  the  same,  if  usedcarefuUj 
by  the  laborers,  was  safe,  and  not  dangerous,  and  the  plain- 
tiff was  injured  by  the  careless  use  by  his  fellow-laborers, it 
is  not  the  negligence  of  the  company,  and  the  plaintiff  can- 
not recover." 

The  Court  modified  thi-^  instruction,  *Meaving  it  to  the 
jury  to  say  whether  the  lever,  under  the  circumstances,  wa« 
a  propvr  implement  to  use,"  and  as  thus  modified,  gave  it 

"  On  the  third  issue,  his  Honor  told  the  jury  that  he  knew 
of  no  witness  wlio  gave  direct  testimony  tending  to  show 
that  the  plaintiff  knew,  or  had  good  reason  to  know,  of  the 
nature  and  charncter  of  the  implement  used  by  him,  and 
consent  to  use  the  same,  and  called  upon  defendant's  Cv^un- 
sel  to  point  out  such  evidence,  and  thereupon  the  defend- 
ant's counsel  argued  that  from  the  nature  of  the  injury,  and 
the  manner  in  which  it  was  inflicted,  and  from  the  fact  that 
the  plaintiff  could  see  the  lever  and  the  way  it  was  being 
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used,  was  evidence  from  which  the  jury  should  infer  that  he 
had  such  knowledge,  and  the  Court  called  the  attention  of 
the  jury  to  this  contention  of  defendant's  counsel,  and  left 
it  to  them  to  say  whether,  in  this  view  of  the  evidence,  the 
plaintiff  had  such  knowledge.     Defendant  excepted." 

The  Court  entered  judgment  for  the  plaintiff,  and   the 
defendant  appealed. 

Mr,  H.  Clarksorij  for  plaintiff. 

Messrs.  C.  B.  Watson  and  P.  D.  Walker,  for  defendant. 

Merrimon,  C  J.:  The  complaint  alleges  that  at  the  time 
the  plaintiff  sustained  the  injuries  complained  of,  the  defend- 
ant's laborers  (he  being  one  of  them)  were  engaged  in  "  rais- 
ing cr»»ss-ties,  etc.,  and  leveling  the  road-bed,"  etc.  Now,  in 
view  of  the  nature  of  such  employment,  and  the  pole  used 
as  a  lever  in  the  connection  as  described  in  the  complaint, 
.  and  accepting  all  the  evidence  in  respect  to  its  use  as  true, 
we  think  the  Court  ought  to  have  told  the  jury  that  the  pole 
was  an  appropriate  implement,  and  not  dangerous  for  the 
purposes  lo  which  it  was  applied.  All  the  evidence  perti- 
nent went  to  show  that  the  laborers  were  engaged  in  raising 
the  track  of  the  road,  and  that  they  used  the  pole  to  prize  it 
up,  placing  the  end  of  it  under  a  cross-tie.  In  its  nature  the 
application  and  use  of  the  pole  was  simple  and  appropriate, 
and  the  evidence  went  to  prove  the  same  fact.  That  ''jacks" 
or  other  instrumentalities  might  have  been  employed  effect- 
ively to  raise  the  track,  did  not  make  it  negligent  to  employ 
the  lever — another  appropriate  means.  The  Court  ought  not, 
therefore,  to  have  modified  as  it  did,  the  instruction  the 
defendant  requested  it  to  give  the  jury. 

The  third  issue  submitted  to  the  jury  had  reference  to 
whether  or  not  the  plaintiff  had  knowledge  of  the  nature  and 
use  of  the  pole  as  a  lever.  As  to  this,  the  Court  ''told  the 
jury  that  he  knew  of  no  witness  who  gave  direct  testimony 
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tending  to  show  that  the  plaintiff  knew  or  had  good  leason 
to  know  of  the  nature  and  character  of  the  implement  usri 
by  him  and  consent  to  use  the  same,  and  called  upon  defend- 
ant's counsel  to  point  out  such  evidence."  We  think  there 
was  such.,  evidence,  and  that  what  the  Court  said  in  that 
respect  may  have  misled  the  jury  to  the  prejudice  of'tBe 
defendant.  They  saw  that  the  Court  was  of  opinion  that 
there  was  not  such  evidence,  and  after  the  colloquy  with 
counsel,  they  saw  that  the  Court  was  still  not  well  satisfied 
as  to  its  character.  This,  no  doubt,  impressed  the  jury. 
There  was  certainly  evidence  that  the  plaintiff  was  present, 
the  pole  was  there  plainly  to  be  seen,  as  was  also  its  purpose 
and  application;  he  was  directed  to  join  in  its  use  and  he  did 
so.  Surely  these  facts  constituted  some  evidence  tending  to 
prove  that  he  knew  of  the  character  of  the  pole  he  aided  in 
using,  and  that  he  consented  to  help  in  the  use  of  the  same. 
The  pole  and  its  use  were  simple,  easy  to  be  seen  andunde^ 
stood  at  a  glance.  It  may  be,  however,  that  the  plaintiff  did 
not  observe  them  with  scrutiny,  though  there  was  evidence 
that  he  and  the  other  laborers  were  cautioned  to  be  carefaL 
But  be  this  as  it  may,  there  was  evidence  appropriate  and 
pertinent  to  go  to  the  jury  without  such  possible  prejudiceas 
to  its  character  and  sufficiency. 

There  is  error,  and  without  adverting  to  other  exceptions, 
we  are  of  opinion  that  the  defendant  is  entitled  to  a  new  trial, 
and  so  adjudge. 

Error. 
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&  J.  HOOKS  AND  J.  E.  BLACK  v.  JAMES  A.  HOUSTON  AND 

W.  H.  A.  KLUTTZ. 

Payment — Jurisdiction  of  Justices —  Witnesses — Corroboration — 
Trial — Instructum^  not  Asked — Etceptions  to  Chwtge, 

1.  II  was  not  error  to  ref aee  to  strike  out  the  defendant's  answer  and  to 

gi^e  judgment  for  the  plainti£Ps,  in  an  action  on  a  bond  beg^n 
before  a  Justice,  where  the  defence  was  payment,  upon  the  ground 
that  the  settlement  of  a  partnership  account  was  required,  of 
which  the  Justice  did  not  have  jurisdiction,  when  the  defendant 
testified  that  upon  selling  a  half  interest  in  a  partnership  between 
himself  and  the  assignor  of  the  plaintiffs,  it  was  agreed  that  his 
half  interest  in  two  bags  of  cotton,  belonging  to  the  partnership, 
should  be  applied  to  the  payment  of  the  bond,  as  the  defence  was 
not  predicated  upon  such  settlement,  but  upon  the  agreement  that 
the  cotton  should  be  specifically  applied  to  the  payment  of  the 
bond  sued  on. 

2.  For  the  same  reason  it  was  not  error  to  refuse  to  permit  the  plaintiffs 

to  show  that,  upon  an  accounting  before  the  Justice,  the  defend- 
ant was  indebted  to  the  plaintiffs  outside  of  the  bond  sued  on. 

3.  Where  defendant's  testimony  was  contradicted  by  that  of  the  plain- 

tiff, it  was  proper  to  permit  him  to  be  corroborated  by  showing  by 
his  wife  that  he  made  statements  to  her  similar  to  those  testified 
to  on  the  trial. 

4.  The  failure  to  give  instructions  not  asked  is  not  error. 

5.  A  general  exception  to  the  charge  cannot  be  considered. 

Civil  action,  commenced  before  a  Justice  of  tlie  Peace, 
and  tried  ou  appeal  at  Spring  Term,  1891,  of  Mecklenburg 
Superior  Court,  before  Merrimon,  J. 

The  plaintiffs  seek  to  recover  the  sum  of  $42.50,  with 
interest  at  eight  per  cent,  from  March  30th,  1880,  alleged  to 
be  due  by  note  of  defendant  made  payable  on  that  day  to 
H.  A.  Kluttz,  and  endorsed  to  plaintifis  for  value  after  matu- 
rity. The  execution  of  the  note  was  not  denied,  but  the 
defendant  relied  upon  the  plea  of  payment  and,  as  a  witness 
in  his  own  behalf,  testified  in  substance  that  he  paid  the  note 
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in  cotton  at  Kluttz's  gin,  which  was  sold  by  Klattz  aod 
applied  to  the  payment  of  the  note.  Upon  cross-examina- 
tion, he  testified  in  substance  that  he  and  Kluttz  entered  into 
partnership  to  gin  cotton,  in  which  he  was  to  have  half; 
that  by  agreement  one  Tharrell  was  to  take  his  place  in  the 
partnership,  and  he  was  to  **  come  out;"  that  up  to  this  time 
they  had  sold  three  bales  of  cotton,  and  two  remained,  one- 
half  the  proceeds  of  which  was  his.  He  had  testified  that 
the  cotton  weighed  about  900  pounds,  and  brought  about 
ten  and  a  half  cents  per  pound.  Counsel  for  plaintiS 
moved  the  Court  to  strike  out  the  defendant's  plea  of  pay- 
ment, and  render  judgment  for  the  plain'ilfs,  "upon  the 
ground  that  the  Justice's  Court  had  no  jurisdiction  to  settle 
partnership  matters."  Motion  refused, and  plaintiffs  excepted. 

There  was  further  testimony  by  defendant  on  cross-exam- 
ination in  regard  to  the  sale  of  cotton,  and  money  collected 
for  bagging  and  ties  to  the  amount  of  $t)0  to  $75,  of  whidi 
the  defendant  used  only  one  d<'llar;  and  tlie  defendant  tes- 
tified that  Kluttz  never  asked  him  to  pay  the  note;  that  he 
was  notified  by  the  plaintiffs  in  1887  that  they  had  the  note, 
and  that  he  was  solvent  at  all  times. 

The  plaintiffs  renewed  their  motion,  which  was  again 
refused,  and  they  excepted. 

Plaintiffs  then  introduced  Kluttz  as  a  witness,  who  testi- 
fied, in  substance,  that  he  and  defendant  were  partners  to  gin 
cotton;  that  he  saw  Tharrell  and  proposed  *' to  sell  out  to 
him,"  when  Tharrell  told  him  he  had  "  bought  out  Hous- 
ton;"  that  Houston  sold  out  without  his  knowledge;  thathe 
went  to  Houston  for  a  settlement  but  could  not  get  it;  that 
there  were  two  bales  of  cotton  left  at  the  gin,  and  Houston 
told  him  to  sell  it  and  pay  the  creditors,  which  he  did:  that 
nothing  was  said  about  applying  Houston's  interest  in  the 
cotton  to  the  payment  of  the  note — "all  went  to  the  use  of 
the  firm;  total  amount  of  the  note  is  now  due  and  nothing 
has  been  paid."    There  was  further  testimony  by  this  witnesB 
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tending  to  show  that  the  partnership  had  not  been  settled, 
and  that  the  defendant  sold  out  his  interest  to  Tharrel  for 
ten  dollars,  without  the  knowledge  of  Kluttz,  and  that  noth- 
ing was  said  about  applying  the  cotton  to  the  payment  of 
the  debt  sued  on. 

Plaintiffs'  counsel  then  offered  to  prove  by  T.  J.  Renfrow, 
the  Justice  who  tried  the  case,  that  on  the  trial  before  him 
Kluttz  and  Houston  both  produced  itemized  statements  of 
their  respective  claims  in  regard  to  the  partnership  business, 
and  that  witness  made  a  calculation  and  found  twelve  cents 
in  favor  (.f  plaintiffs  outside  of  note  sued  on.  Witness  nor 
parties  cannot  produce  their  statement,  and  witness  cannot 
recollect  what  the  items  were,  and  has  destroyed  the  statements 
and  calculation,  and  can  only  state  the  balance  he  found 
due  defendant. 

Objected  to;  objection  sustained, and  plaintiffs  excepted. 

Defendant  then  introduced  Mrs.  Houston,  who  testified  as 
follows:  "  When  my  husband  sold  out  he  told  me  the  two 
bales  of  cotton  were  left  there  to  pay  the  note.  Mr.  Klutlz 
was  not  present  at  the  time."  Plaintiffs  objected;  objection 
overruled,  and  plaintiffs  excepted. 

"  I  asked  Mr.  Kluttz  what  was  the  difference  between  Mr. 
Houston  and  himself?"     He  said  "  Nothing,  or  very  little.'' 

In  addition  to  the  exceptions  which  appear  in  the  record, 
"plaintiffs  except  to  the  charge,  and  allege  as  error  his  Hon- 
or's leaving  the  question  of  payment  to  the  jury  instead  of 
instructing  them  that  there  was  no  evidence,  or  not  sufficient 
evidence,  to  go  to  the  jury  that  Kluttz  agreed  to  take  the  cot- 
ton in  payment  of  the  note."  To  the  issue,  "Did  defendant 
pay  the  note  or  bond  sued  on  by  the  plaintiffs?"  the  jury 
responded  "Yes."  There  was  judgment  for  defendant,  and 
plaintiffs  appealed. 

Mr,  H.  CUvrksony  for  plaintiffs. 
Mr,  a  W.  Tillett,  for  defendant. 
109  —  40     * 
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Davis,  J. :  The  first  exception  is  to  the  refusal  of  bis  Honor 
to  strike  out  the  defendant's  answer  and  give  judgment  for 
the  plaintiffs,  upon  the  ground  that  the  Justice  of  tbe  Peace 
had  no  jurisdiction  to  settle  partnership  matters.  Tbisisnot 
an  action  to  settle  a  partnership.  It  is  to  recover  money 
alleged  to  be  due  by  note,  which  had  no  connection  whatever 
with  the  partnership  between  Kluttz  and  the  defendant,  for 
it  appears  from  the  statement  of  the  case  on  appeal  that  the 
note  was  given  on  March  30th,  1880,  and  the  partnership 
was  entered  into  in  September,  1881,  more  than  ayea^tbe^^ 
after.  The  question  whether  the  note  had  been  paid  or  nol, 
in  no  way  depends  upon  the  fact  whether  the  partnership 
dealings  had  been  settled  or  not.  If  it  was  agreed  that  Thar- 
rell  should  take  the  place  of  the  defendant  as  partner,  and 
the  cotton  should  be  taken  by  Kluttz  in  payment  of  .the  note, 
as  testified  to  by  Houston,  it  makes  no  difference,  so  far  as 
the  note  is  concerned,  whether  the  partnership  was  settled  or 
not  The  testimony  of  the  defendant  tended  to  show,  not 
that  the  note  was  to  be  paid  upon  the  settlement  of  the  part- 
nership, but  by  cotton  belonging  to  the  defendant  then  in 
the  possession  of  the  assignor  of  the  plaintiffs,  who  took  the 
note  after  its  maturity.  The  defendant  relied  upon  the  plea 
of  payment,  and  he  is  not  seeking  to  establish  a  counter- 
claim growing  out  of  unadjusted  partnership  dealings  of 
which  a  court  of  a  Justice  of  the  Peace  would  have  no  juris- 
diction, and  the  case  of  Love  v.  Rhyne,  86  N.  C,  576,  and  cases 
cited  by  counsel  for  plaintiffs,  have  no  application,  and  the 
first  exception  cannot  be  maintained. 

The  second  exception  is  to  the  exclusion  of  the  testimony 
of  the  witness  Renfrow,  that  upon  thesettlement  of  the  part- 
nership dealings  the  defendant  owed  Kluttz  twelve  cents. 
That  could  have  no  bearing  upon  the  question  whether  tlje 
note  had  been  discharged  by  the  proceeds  of  the  cotton,  a$ 
testified  lo  by  the  defendant,  and  was  properl}'  excluded. 
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The  third  exception  is  to  the  testimony  of  Mrs.  Houston, 
as  te  the  statement  the  defendant  Houston  made  to  her, 
when  he  sold  out  as  partner,  in  the  absence  of  Kluttz.  The 
authorities  cited  by  counsel  for  plaintiffs  abundanlly  estab- 
lish the  rule  of  evidence,  that  the  declarations  of  one  party 
made  in  the  absence  of  the  other  are  incompetent  as  original 
substantive  evidence,  but  counsel  agree  that  it  was  offered 
and  admitted,  not  as  substantive  evidence,  but  only  as  cor- 
roborative of  the  witness  Houston,  and  that  it  was  competent 
for  this  purpose  hardly  needs  citation  of  authority.  State  v. 
Whitfield,  92  N.  C,  831,  and  authorities  there  cited. 

The  last  exception  was  to  the  charge  of  his  Honor  in  fail- 
ing to  instruct  the  jury  that  there  was  no  evidence  that 
Kluttz  agreed  to  take  the  cotton  in  payment  of  the  note. 
There  was  a  conflict  in  the  evidence,  and  that  of  the  defend- 
ant tended  to  show  that  the  note  was  paid  in  the  manner 
stated,  and  we  think  his  Honor  submitted  the  question  fairly 
and  properly  to  the  jury.  Besides,  the  well  settled  rule  that 
failure  to  give  instructions  not  asked  is  no  ground  for  error, 
the  exception  is  a  general  one  to  the  whole  charge,  and  can- 
not be  considered.  McKinnon  v.  Morrison,  104  N.  C,  362, 
and  the  numerous  cases  there  cited. 

Affirmed. 
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D.  H.  PEELER  v.  A.  A.  PEELER  et  al. 

Frauds^  Staiuie  of — Husband  and   Wife — Evidence— Burdoi  of 

Proof —  Consideraiion, 

1.  Where  a  con vojance  from  an  insolvent  husband  to  his  wife  is  atticked 

for  fraud,  the  onus  is  upon  the  wife  to  show  that  a  coDsideTadoB. 
in  the  shape  of  money  paid,  the  discharge  of  a  debt  due  fromhiia 
to  her,  or  something  of  value,  actually  passed. 

2.  When  the  wife  has  offered  testimony  sufficient  to  satisfy  the  juiTOf 

the  existence  and  validity  of  the  consideration,  the  burdeo  of 
showing  fraud  in  the  transaction  is  shifted  to  the  attacking  paitr: 
and  if  the  jury  shall  then  be  satisfied  that  the  conveyance  vas 
made  by  the  husband  to  the  wife  to  hinder,  delay  or  defeat  te 
creditors,  and  this  purpose  was  known  to  and  participated  in  br 
the  wife,  it  is  their  duty  to  find  that  it  was  fraudulent,  althoagh 
a  valuable  consi  leration  passed. 

3.  A  conveyance  made  with  the  intent  to  hinder,  delay  or  defeat  a  cn^^ 

tor  in  the  recovery  of  any  part  of  his  debt  is  an  intent  to  dffnnd 
within  the  meaning  of  the  statute  of  frauds. 

4.  It  was  in  proof  that  the  husband,  when  he  made  the  alleged  fraudih 

lent  conveyance  to  his  wife,  was  not  worth  more  than  five  hundred 
dollars  apart  from  the  property  in  controversy;  that  his crediwr 
having  indulged  him  for  a  long  time,  gave  him  notice  that  be 
must  settle  by  a  day  named;  that  there  was  an  agreement  to arM- 
trate,  pending  which  the  conveyance  was  made,  the  debtor  not 
reserving  property  sufficient  to  discharge  the  debt:  freW,evidfK« 
proper  to  be  submitted  to  the  jury  upon  the  bona  fides  of  the  deed. 

5.  Evidence  that  after  the  execution  of  the  deed  the  husband  and  *if« 

proposed  to  reconvey  a  portion  of  the  land  and  another  tract  ia 
satisfaction  of  the  creditor's  demand  was  incompetent. 

This  was  a  civil  action,  brought  to  set  aside  a  deed  maJe 
by  the  male  defendant  to  his  wife,  for  fraud,  and  for  posses- 
sion of  the  land  conveyed  by  said  deed,  tried  at  the  Aagnsl 
Term,  1891,  of  the  Superior  Court  of  Cleveland  County, 
before  Hoke,  J, 

The  plaintiflP  sold  and  conveyed  the  land  in  dispute  to 
his  son  A.  A.  Peeler,  and  took  the  note  of  the  latter  for  the 
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purchase-money.  He  ultimately  sued  for  a  balance  due  in 
April,  1889,  obtained  judgment  and  soon  after  caused  exe- 
cution to  be  issued  thereon.  At  the  sale  under  the  execution 
the  plaintiff  bought,  taking  the  Sheriff's  deed,  bearing  date 
July,  1889.  Meantime  the  defendant  A.  A.  Peeler,  in  Feb- 
ruary, 1889,  executed  a  deed  for  the  land  to  his  wife  and 
co-defendant  A.  C.  Peeler,  the  consideration  being  a  debt 
which  he  alleged  he  owed  her. 

The  material  portions  of  the  charge  to  which  defendants 
excepted  were  as  follows : 

Was  the  deed  of  February,  1889,  from  A.  A.  Peeler  to  his 
wife  a  fraudulent  deed  ? 

The  burden  of  the  issue  is  on  the  plaintiff.  The  presump- 
tion is  that  a  transaction  is  honest,  and  when  a  party 
alleges  fraud,  the  law  puts  upon  him  the  burden  of  proving 
bis  allegation. 

When,  however,  a  grantor  is  proved  to  be  insolvent,  and 
has  made  a  deed  for  a  large  part  of  his  property  to  his  wife, 
leaving  himself  not  sufficient  to  pay  his  debts,  and  such 
wife  conies  in  Court  claiming  to  be  a  ftona^de  purchaser,  the 
law  requires  the  jury  to  look  upon  the  transaction  with  sus- 
picion, and  to  give  the  matter  close  scrutiny,  and  requires 
her  under  such  circumstances  to  make  her  claims  good,  and 
to  satisfy  the  jury,  by  a  preponderance  of  the  evidence,  that 
she  has  paid  a  fair  price  for  the  land ;  that  the  consideration 
is  not  pretended  but  real,  and  if  it  is  claimed  to  have  been 
made  in  the  payment  of  an  honest  debt,  the  wife  must  satisfy 
the  jury  that  the  debt  was  a  real  debt,  as  claimed,  for  the 
purchase-price  of  the  land. 

Now  if  you  aresatisfied,  by  a  preponderance  of  the  evidence, 
that  the  husband  was  indebted  to  plaintiff  in  a  large  amount — 
two  thousand  dollars  and  more — and  that  he  was  insol- 
vent, and  under  such  circumstances  conveyed  the  property 
to  his  wife  in  payment  of  his  debt  to  her,  but  with  intent  to 
hinder  and  delay,  or  defeat  plaintiff  in  the  recovery  of  his 
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debt,  and  the  wife  participated  in  this  purpose  of  his,  or  if 
she  knew  it  was  being  done  by  him  to  hinder  or  delay  the 
plaintiff  in  collecting  his  debt,  then  the  deed  woald  be 
fraudulent,  even  though  there  was  a  valid  consideration. 

If,  however,  the  fraudulent  purpose  existed  on  his  ptrt, 
and  such  purpose  was  not  participated  in  by  the  wife,  and 
not  known  to  her,  then  the  deed  would  be  good.  To  vitiate 
the  deed  the  fraudulent  purpose  must  have  existed  with  both 
the  grantor  and  grantee — the  husband  and  the  wife— or  it 
must  have  existed  with  the  husband  and  been  known  totbe 
wife.  The  notice  to  the  wife  does  not  mean  she  must  knov, 
as  a  matter  of  law,  the  deed  was  fraudulent,  but  did  she 
know  of  the  circumstances  which  the  law  savs  makes  ibe 
deed  fraudulent,  if  it  was  so,  on  part  of  the  husband. 

The  defendant  excepted  to  his  Honor's  charge  in  the  fol- 
lowing particulars: 

1.  In  that  his  Honor  charged  the  jury  as  follows:  "In  the 
case  at  bar  you  are  instructed  to  regard  this  alleged  pur- 
chase by  his  wife  with  suspicion,  and  give  the  matter  a  ca^^ 
ful  scrutiny ;"  and  afterwards  charged  the  jury,  if  they 
believed  the  evidence  that  "  there  was  a  bona  fide  debt  of  the 
husband  to  the  wife,  and  if  such  debt  was  given  for  the  land, 
then  suspicion  arising  from  the  relationship  would  be 
removed,  and  the  question  would  be  decided  upon  the  fir^ 
principle  that  he  who  alleges  fraud  should  prove  it." 

2.  That  his  Honor  did  not  charge,  as  requested  by  defend- 
ant, that  if  the  jury  believed  the  evidence  the  deed  alleged 
to  be  fraudulent  was  made  in  payment  of  such  bona  /* 
debt. 

3.  That  his  Honor  did  not  charge  that  if  the  jury  believed 
that  there  was  a  previous  verbal  agreement  between  the  hus- 
band and  wife,  that  the  husband  should  convey  to  the  wife 
so  much  of  the  land  in  controversy  as  would  pay  her  debt 
at  the  price  of  ten  dollars  per  acre ;  that  his  Honor  charged 
the  jury  that  if  the  husband  conveyed   the  property  to  his 
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wife  in  payment  of  his  debt  to  her,  but  with  intent  to  hinder 
or  delay  or  defeat  plaintiff  in  the  recovery  of  his  debt,  and 
the  wife  participated  in  this  purpose  of  his,  or  if  she  knew 
it  was  being  done  by  him  to  hinder  or  delay  the  plaintiff  in 
collection  of  his  debt,  then  the  deed  would  be  fraudulent, 
and  your  answer  to  the  first  issue  should  be  "Yes." 

There  was  a  verdict  for  plaintiff,  and  from  the  judgment 
thereon  the  defendant  appealed. 

Messrs.  C.  W,  TUlett  and  W.  J.  Montgomery^  for  plaintiff. 
Mr.  P.  D.  Walker,  for  defendants. 

Avery,  J. — after  stating  the  case,  proceeded:  Where  an 
insolvent  husband  has  conveyed  land  to  his  wife,  and  a  pre- 
existing creditor  brings  an  action  to  impeach  the  deed  for 
fraud,  the  owixa  is  upon  her  to  show  that  a  consideration  act- 
ually passed  in  the  shape  of  money  paid,  something  of  value 
delivered,  or  the  discharge  of  a  debt  due  from  the  husband 
to  her.  Brown  v.  MiicheV,  102  N.  C,  373;  Bump,  on  F.  C, 
pp.  6,  318;  Stephenson  v.  Felton,  106  N.  C,  120;  Osborne  y. 
Wilkes,  108  N.  C,  669;  Woodruff  v.  Bowles,  104  N.  C,  213; 
Bigelow  on  Fraud,  136.  To  this  extent  she  is  required  to 
assume  a  burden  not  placed  upon  other  grantees.  Helms  v. 
Green,  105  N.  C,  257. 

When  she  offers  testimony  sufficient  to  satisfy  the  jury  of 
the  existence,  validity  and  discharge  of  such  previous  debt 
by  the  conveyance,  or  shows  in  some  other  way  that  the  deed 
was  founded  upon  a  valuable  consideration,  the  burden  shifts 
again  and  rests  upon  the  plaintiff  to  show  to  the  satisfaction 
of  the  jury  the  fraud  which  he  has  alleged  as  the  ground  of 
the  relief  demanded.  Brown  v.  Mitchell,  supra;  McLeod  w 
Bullard,  84  N.  C,  515. 

But  if,  after  turning  the  laboring  oar  over  to  the  creditor, 
the  jury  are  satisfied,  upon  a  review  of  the  testimony,  that  the 
husband  executed  the  deed  to  her  to  hinder,  delay  or  defeat 
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a  creditor  in  the  collection  of  his  debt,  and  that  she  partici- 
pated in  his  purpose,  or  knew  of  his  intent  at  the  lime, 
though  the  consideration  may  have  been  a  valid  pre-eiist- 
ing  debt  due  to  her,  it  is  their  duty  1o  find  that  the  convey- 
ance was  made  to  defraud  creditors. 

In  the  last  clause  of  the  statute  (The  Code,  §  1545, ISEliz, 
ch.  5,  §  2)  it  is  provided  that  as  against  a  person  whose  debt, 
etc.,  "shall  or  might  be  in  anywise  disturbed,  hindered, 
delayed  or  defrauded"  by  the  covinous  and  fraudulent  prac- 
tices previously  mentioned  in  the  same  section,  viz.,  by  con- 
veyances executed  "to  the  purpose  and  intent  to  delay,  hin- 
der and  defraud  creditors,"  such  conveyance  shall  be  void. 

Counsel  contended  that  the  charge  of  the  Court  was  erro- 
neous, in  that  the  jury  were  told  that  if  the  husband  con- 
veyed the  property  in  payment*  of  her  debt,  but  with  intent 
"to  hinder,  delay  or  defeat  plaintiff  in  the  recovery  of  his 
debt,  and  the  wife  participated  in  the  purpose  or  knew  it  was 
being  done  by  him  to  hinder  or  delay  the  plaintifiFia  the  col- 
lection of  his  debt,"  they  would  answer  the  first  issue  "Yes, 
and  that  they  were  not  instructed  in  lieu  of  the  charge  given 
that  the  burden  was  upon  the  plaintiff  to  show  to  their  satis- 
faction that  the  husband  executed  the  deed  for  the  purpose 
of  defrauding  the  creditor  as  well  as  hindering,  delaying  or 
defeating  the  collection  of  his  claim,  and  that  the  wife  par- 
ticipated in  the  purpose  on  his  part  to  defraud.  We  do  not 
think  that  it  was  essential  to  follow  the  statute  in  the  use  of 
the  word  "defraud"  and  to  couple  it  by  the  conjunctive  with 
''  hinder  and  delay,"  if  the  language  used  was  not  such  as  to 
lead  to  misinterpretation  of  the  statute  by  the  jury.  In 
Hdms  V.  Green,  105  N.  C,  262,  it  was  held  that  where  one 
conveyed  his  land  in  order  to  evade  the  payment  of  any 
judgment  that  might  be  recovered  .in  an  action  for  slander, 
then  pending  against  him,  the  deed  was  fraudulent  as  to 
existing  creditors  of  the  bargainor  in  the  deed.  Whether  the 
intent  in  the  mind  of  the  grantor  be  to  hinder,  delayer 
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defeat,  it  is  a  fraudulent  purpose,  and  coraes  within  the  mean- 
ing of  the  statute,  which  was  evidently  intended  to  make  any 
covinous  alienation  of  one's  property  of  any  kind,  either  to 
defeat  the  recovery  entirely  and  thereby  defraud  the  creditor 
of  his  whole  debt,  or  to  embarrass  him  bv  hindrances  and 
delays,  such  as  would  drive  him  to  litigation  or  give  him 
other  serious  trouble  in  the  recovery  of  what  is  due  him. 
Indeed,  the  language  of  the  statute  is  fairly  susceptible  of  the 
construction  that  the  conveyances,  etc.,  described  are  to  be 
deemed  void  as  against  creditors,  not  only  when  they  are 
executed  with  intent  to  hinder  or  delay,  but  also  when  exe- 
cnted  to  defraud  them  by  preventing  the  recovery  of  any  part 
of  the  debt.  If  thiB  husband  had  declared  his  purpose  to  be 
to  embarrass  and  hinder  the  plaintiff  in  realizing  his  debt  in 
order  to  induce  him  reluctantly  to  accept  by  way  of  compro- 
mise one-half  of  the  debt  in  lieu  of  the  whole,  his  purpose 
would  have  been  manifestly  fraudulent.  If  he  could  have 
accomplished  this  end,  he  would  unquestionably  have  suc- 
ceeded in  perpetrating  a  fraud,  but  the  fraud  would  have 
consisted  in  the  intentional  delay  and  hindrance,  by  which 
the  creditor  was  induced  to  enter  into  an  agreement  favora- 
ble to  the  debtor's  interests.  A  deed  executed  for  the  purpose 
of  defeating  the  recovery  of  a  just  debt,  due  from  the  gran- 
tor, is  a  species  of  fraudulent  conveyance.  It  is  defined  with 
suificient  accuracy  by  this  description  without  expressing 
more  specifically  the  idea  that  there  must  exist  in  the  mind 
of  the  maker  of  the  instrument,  at  the  time  of  its  execution, 
an  intent  to  defraud. 

Where  a  husband's  conveyance  to  his  wife  is  executed 
with  a  fraudulent  intent,  and  the  wife,  with  a  knowledge  of 
his  purpose,  accepts  the  benefit  of  the  act  and  claims  under 
it,  she  puts  herself  beyond  the  pale  of  the  protection  offered 
to  innocent  purchasers  by  the  statute  {The  Code,  §  1548 ;  §  G, 
ch.  5, 13  Eliz.).  The  law  recognizes  no  disability  on  the 
part  of  married   women   which  gives  them   the  fruits  of  a 
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fraud  on  the  ground  they  »re  not,  like  persons  suijmi'm 
all  respects,  affected  by  actual  notice  of  its  perpetration. 
The  instruction  upon  this  point  is  substantially  the  same  as 
that  given  in  Brown  v.  Mitchell,  102  N.  C,  364,  and  in  Wwd- 
rvff  V.  BowleSf  104  N.  C,  210,  that  even  where  the  wife  pays 
a  fair  consideration  for  property  conveyed  to  her  by  her  hus- 
band, the  conveyance  is  fraudulent  in  law,  if  at  thetimeof 
its  execution  the  wife  knew  that  the  husband's  purpose  was 
to  put  the  property  beyond  the  reach  of  a  creditor  and  thereby 
defraud  him. 

The  fact  that  the  wife  appeared  to  be  the  purchaser  from 
the  husband  when  he  owed  another  debt  to  the  plaintiff, 
for  the  payment  of  which  he  had  made  no  provision,  still 
threw  such  suspicion  on  the  transaction  as  to  call  for  close 
scrutin}^  as  would  evidence  of  any  other  badge  of  fraud, 
notwithstanding  the  husband  and  wife  may  have  come  upon 
the  witness  stand,  ofTered  their  explanation  of  it,  and  thereby 
removed  the  presumption  that  would  have  arisen  from  the 
suppression  of  evidence  within  their  peculiar  knowledge. 
Helms  V.  Green,  105  N.  C ,  251. 

The  defendants  did  not  abandon,  though  they  did  not 
argue,  the  point  raised  by  the  second  assignment  of  error. 
That  there  was  testimony  which  threw  suspicion  upon  the 
transaction  and  warranted  the  jury  in  finding  that  it  was 
fraudulent,  is  manifest  from  a  glance  at  the  evidence  sent 
up.  The  male  defendant  was  not  worth  more  than  five 
hundred  dollars  apart  from  his  interest  in  the  laud  in  con- 
troversy. His  father,  after  indulging  him  for  years  as  to 
the  payment  of  the  purchase-money,  and  permitting  him  to 
renew  the  original  by  substituting  a  number  of  notes  Ming 
due  in  successive  years,  notified  the  son  in  Februarj',  1889, 
that  payment  must  be  made  of  the  notes  due,  whereupon 
there  was  an  agreement  to  arbitrate.  But  before  the  day 
appointed  for  a  settlement  in  this  way,  the  male  defendant 
conveyed  to  his  wife,  without  reserving  property  available 
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and  sufficient,  according  to  the  evidence,  to  discharge  the 
debt  to  the  plaintiflF.  This  testimony,  without  going  further, 
was  sufficient  evidence  of  fraud  to  be  submitted  to  the  jury. 
His  Honor  left  the  question  whether  the  transaction  was 
explained  by  the  defendants,  and  shown  to  be  a  sale  by  the 
husband  to  the  wife  for  a  valuable  consideration,  to  the  jury 
with  a  full,  fair,  able  and  explicit  statement  of  the  law  bear- 
ing upon  the  evidence.  It  would  have  been  error  to  charge 
the  jury  that,  upon  the  whole  evidence,  the  issue  should  be 
found  for  the  defendants,  and  they  had  no  right  to  demand 
that  the  Court  should  tell  the  jury,  if  they  believed  the  testi- 
mony of  the  defendants,  or  either  of  them,  the  transaction 
was  not  fraudulent.  The  instruction  was  such  as  to  give 
the  defendants  the  full  benefit  of  any  explanation  they 
had  made,  and  they  had  no  right  to  insist  upon  additional 
instruction,  or  prescribe  the  terms  in  which  it  should  be 
expressed. 

When  the  feme  defendant  was  being  examined  as  a  wit- 
ness in  her  own  behalf,  her  counsel  proposed  to  prove  by  her 
that  after  her  husband  executed  the  deed  to  her  they  proposed 
to  convey  to  the  plaintiff,  by  way  of  compromise,  forty  acres 
of  the  land  in  dispute  and  fifty  acres  owned  by  the  husband 
ia  his  own  right,  in  satisfaction  of  his  debt.  On  objection, 
the  testimony  was  held  to  be  irrelevant  and  inadmissible. 
This  ruling  was  unquestionably  correct.  Sutton  v.  RobesoUj 
9  Ired.,  380;  1  Greenleaf,  §  192. 

After  careful  scrutiny  of  the  evidence  and  a  consideration 
of  all  the  exceptions,  we  think  there  was  no  error  in  the 
rulings  of  the  Court  complained  of. 

Affirmed. 
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J.  C.  COWEN  V.  T.  J.  WITHROW  et  al. 

Deed— Priority  from  Registration  under  Act  of  188-5. 

Under  the  Act  of  1885,  ch.  147,  proTiding  that  no  deed  shall  be  effective 
to  pass  title  as  against  subsequent  purchasers  but  from  theregistn- 
tion  thereof,  the  purchaser  at  execution  sale  who  registers  his  deed 
prior  to  a  deed  from  the  defendant  in  execution  to  his  wife,  whidi 
was  executed  before  the  sale,  acquires  the  title  to  the  laDd:  and 
the  wife  in  possession  of  the  land  conjointly  with  her  faodband  at 
the  time  of  sale  and  of  execution  of  the  SherilTs  deed  to  the 
plaintiff,  is  not  within  the  saving  clause  of  the  act,  as  the  plaiatiff 
does  not  take  as  purchaser  from  the  "donor,  bargainor  or  leesor." 
as  against  a  donee  in  possession  under  an  unregistered  deed,  but 
from  the  Sheriff,  who  is  the  agent  of  the  law. 

Civil  action  for  the  recovery  of  land,  tried  before  M.ml- 
mon,  J.,  at  Fall  Term,  1891,  of  Rutherford  Superior  Court. 

The  pleadings  raised  issues  of  fact  that  put  in  question 
the  sufficiency  of  the  plaintiff's  title.  On  the  trial  he  put 
in  evidence  a  deed  from  the  Sheriff  of  Rutherford  County 
to  him,  purporting  to  convey  the  interest  and  title  of  the 
husband  defendant  in  the  land.  This  deed  was  dated  the 
3d  of  December,  1888,  and  registered  on  the  eleventh  day  of 
the  same  month.  The  plaintiff  further  put  in  evidenceexe- 
cutions  authorizing  a  sale  of  the  land  by  the  Sheriff  founded 
upon  judgments  docketed  in  that  county  before  regislraHon 
of  the  deed  under  which  the  defendant  wife  claims  title. 

The  defendant  wife  put  in  evidence  a  deed  from  heTmii 
husband,  dated  August  5th,  1882,  purporting  to  convey  the 
same  land  to  her,  which  deed  was  registered  on  the  25th  of 
November,  1889.  She  also  produced  evidenc^e  tending  to 
show  that  she  w-as  in  possession  of  the  land,  living  with  her 
husband. 

The  plaintiff's  counsel  asked  the  Court  to  charge  the  jury 
that,  under  the  Act  of  1885,  ch.  147,  p.  233,  providing  that 
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no  conveyance  of  land,  or  contract  to  convej'  or  lease  of  land, 
for  more  than  three  years,  shall  be  valid  to  pass  any  prop- 
erty as  against  creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor,  bargainor  or  lessor;  but  from  the 
registration  thereof  wiihin  the  countv  where  the  land  lieth," 
the  plaintiflF  was  entitled  to  recover  the  land  mentioned  in 
the  pleadings. 

The  Court  refused  to  charge  the  jury  as  prayed,  and  the 
plaintiff  excepted. 

The  plaintiff's  counsel  asked  the  Court  to  charge  the  jury 
that  the  second  saving  clause  of  the  Act  of  1885,  chapter 
147,  providing  "  that  no  purchase  from  any  such  donor, 
bargainor  or  lessor,  shall  avail  to  pass  title  as  against  any 
unregistered  deed  executed  prior  to  the  1st  day  of  Decem- 
ber, 1885,  when  the  person  or  persons  holding  or  claiming 
under  such  unregistered  deed  shall  be  in  Ihe  actual  pos- 
session and  enjoyment  of  such  land,  either  in  p)erson,  or  by 
his,  her  or  their  tenants  at  the  time  of  the  execution  of  such 
second  deed,"  etc.,  did  not  apply  to  judgment  creditors,  and 
those  claiming  under  the  Sheriff's  deed ;  but  only  to  pur- 
chasers from  the  bargainor,  grantor  or  lessor. 

His  Honor  refused  to  give  the  instruction,  and  the  plain- 
tiff excepted. 

The  plaintiff  asked  the  Court  to  charge  the  jury,  that  if 
they  believed  P.  J.  Withrow  was  in  possession  of  the  land 
in  December,  1888,  and  was  living  with  her  husband,  and 
had  been  living  with  him  prior  to  and  at  the  time  of  the 
execution  of  the  deed  in  1882,  that  this  was  not  the  kind  of 
possession  contemplated  in  the  second  saving  clause  of  §  1, 
ch.  147,  Act  1885 ;  and  further,  that  the  possession  of  the 
wife  was  the  possession  of  the  husband,  and  as  the  defend- 
ant P.  J.  Withrow  claims  title  by  deed  from  defendant  T.  J. 
Withrow,  registered  on  November  27th,  1889,  and  the  plain- 
tiff claims  title  by  Sheriff's  deed  for  the  interest  of  T.  J. 
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Withrow  in  said  land,  registered  on  the  11th  day  of  Decem- 
ber, 1888,  the  plaintiff  is  entitled  to  recover. 

The  Cjurt  refused  to  give  this  instruction,  and  the  plain- 
tiff excepted. 

There  was  evidence  tending  to  show  the  actual  possession 
of  the  land  by  the  feme  defendant,  but  there  was  no  excep- 
tion to  the  instructions  of  the  Court  as  to  her  possession. 
After  verdict  and  judgment  for  the  defendant,  the  plaintiff 
appealed  to  this  Court. 


Messrs.  Justice  &  Justice  (by  brief),  for  plaintiff. 
Mr,  J.  A.  Forney,  for  defendants. 

Merrimox,  C.  J. :  We  are  of  opinion  that  the  Court  erred 
in  refusing  to  give  the  jury  the  special  instructions  above 
set  forth,  as  requested  by  the  plaintiff,  or  the  substance  of 
them.  The  purpose  of  the  statute  (Acts  1885,  ch.  147)  is  to 
require  all  conveyances  of  land  to  be  registered  as  therein 
prescribed,  and  to  render  the  same  ineffectual  without  regis- 
tration.* The  first  clause  thereof,  material  here,  provides: 
"No  conveyance  of  land,  or  contract  to  convey  or  lease  of 
land  for  more  than  three  years,  shall  be  valid  to  pass  any 
property  as  against  creditors  or  purchasers  for  a  valuable 
consideration  from  the  donor,  bargainor  or  lessor ;  but  from 
the  registration  thereof  in  the  county  where  the  land  lielh." 
It  seems  to  us*clear  that  this  case  comes  directly  within  the 
letter  and  purpose  of  this  provision,  unless  it  comes  within 
the  meaning  of  the  proviso  presently  to  be  considered.  The 
plaintiff  was  a  purchaser  of  the  land  for  a  valuable  consid- 
eration, and  his  deed  was  registered  long  before  that  under 
which  the  defendant  claims.  The  title  of  the  defendant 
husban«l  had  passed  to  the  plaintiff  before  the  feme  defend- 
ant's deed  became  operative  and  effectual  as  against  credi- 
tors or  purchasers  for  value. 
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The  statute  cited,  however,  contains  a  proviso  as  to  the 
clause  above  recited,  which  provides  as  follows:  ** Provided 
further,  that  no  purchase  from  any  such  donor,  bargainor  or 
lessor  shall  avail  -to  pass  title  as  against  any  unregistered 
deed  executed  prior  to  December  1,  1885,  when  the  person 
or  persons  claiming  or  holding  under  such  unregistered  deed 
shall  be  in  the  actual  possession  and  enjoyment  of  such 
land,"  etc. 

It  is  insisted  that  the  feme  defendant's  deed  comes  within 
the  saving  purpose  of  this  proviso.  We  do  not  think  so. 
The  saving  extends  only  to  cases  where  the  purchase  is  "  from 
any  donor,  bargainor  or  lessor"  The  plaintiff  did  not  purchase 
from  a  donor,  bargainor  or  lessor  in  the  sense  of  this  proviso. 
He  purchased  at  the  Sheriff's  sale  made  under  and  in  pursu- 
ance of  executions  to  enforce  and  satisfy  docketed  judgments 
against  the  husband  defendant,  which  were  liens  upon  the 
land.  The  Sheriff  was  not  a  donor  or  bargainor  or  lessor,  he 
was  the  agent  of  the  law  to  sell  the  property  and  pass  the  title 
of  the  defendant  in  the  executious  to  the  purchaser. 

There  is  a  substantial  reason  why  the  saving  does  not 
extend  to  purchasers  at  Sheriff's  sale.  It  is  founded  upon 
the  "  actual  possession  and  enjoyment  of  such  land  "  by  the 
person  claiming  under  the  unregistered  deed,  '^  either  in  per- 
son or  by  his,  her  or  their  tenants  at  the  time  of  the  execu- 
tion of  such  second  deed,  or  when  the  person  or  persons 
claiming  under  or  taking  such  second  deed,  had  at  the  time 
of  taking  or  purchasing  under  such  deed,  actual  or  construc- 
tive notice  of  such  unregistered  deed,  or  the  claim  of  the  per- 
son or  persons  holding  or  claiming  thereunder."  Such  actual 
possession  and  enjoyment  of  the  land  is  treated  as  notice  to  a 
donee,  bargainee  or  lessee.  It  is  supposed  that  such  persons 
will  take  notice  of  the  land  and  have  opportunity  and  be 
interested  and  disposed  to  see  and  make  inquiries  of  those  in 
possession  as  to  the  nature  of  their  possession,  their  claim  and 
title.    But  at  the  Sheriff's  sale,  made  not  on  the  land  but  at 
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the  court-house,  a  place  perhaps  distant  from  it,  the  purchaser 
has  no  opportunity,  on  the  day  of  sale,  to  see  it  and  learn 
who  is  in  possession  and  the  nature  of  his  claim  and  title. 
Here  the  plaintiff  purchased  the  land  at  the  Sheriffs  sale. 
He  may  have  purchased  without  notice,  he  may  have  par- 
chased  suddenly  and  without  opportunity  to  see  who  was  in 
possession  thereof.  It  would  tend  to  discourage  such  salesif 
purchasers  at  them  were  charged  by  the  statute  with  such 
notice.  Uninformed  persons  would  not  buy,  or  they  would 
bid  only  nominal  prices.  The  purpose  of  the  law  is  not  to 
discourage,  but  to  encourage  bidding  at  such  sales.  The 
saving  clause  in  question  does  not  contain  this  and  likecases 
in  terms,  nor  for  the  reasons  stated  does  it  do  so  by  implica- 
tion. Moreover,  persons  so  claiming  under  an  unregistered 
deed  are  charged  with  notice  of  docketed  judgments  against 
the  donor,  bargainor  or  lessor  under  whom  they  claim  ;thej 
have  constructive  notice  of  the  Sheriff's  sale  of  land,  and  itb 
their  own  laches  if  they  fail  to  give  notice  at  the  sale  of  their 
claim  and  unregistered  deed.  The\'  could  not,  might  not, 
ordinarily  have  such  opportunity  or  information  as  would 
enable  them  to  give  notice  of  their  deed  to  subsequent  donees, 
bargainees  and  lessees  of  the  same  land.  It  is  not  probable 
that  a  bargainor  would  give  notice  to  the  holder  of  the  unreg- 
istered deed  that  he  had  sold  the  land  a  second  time  lo 
another  person. 

The  defendant's  deed  does  not,  therefore,  come  within  the 
saving  provision  of  the  proviso,  but  does  come  within  the 
clause  of  the  statute  first  above  recited. 

Error. 
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J.  A.  McCLURE  V.  OSCAR  TAYLOR  et  al. 

Will — Devisee — Construction  of. 

Lands  ander  a  devise,  **  I  give  and  bequeath  to  my  son  two-thirds  of 
my  land  on  the  lower  part,  including  my  dwelling-bouse  and  out- 
buildings, including  two-thirds  of  the  bottom  and  two-thirds  of 
the  upland:  and  the  other  third  of  my  land  I  give  and  bequeath 
to  the  heirs  of  my  daughter.  I  want  it  divided  to  the  best  advan- 
tage to  both  parties/'  must  be  partitioned  according  to  the  quan- 
tity and  not  the  value  of  the  land. 

This  was  a  special  proceeding  for  partition,  instituted 
before  the  Clerk  of  the  Superior  Court  of  Rutherford 
Count3%  and  heard  before'  Hoke^  J.,  at  Chambers,  July  7th, 
1891. 

It  appears  that  Isaac  D.  McClure  died  leaving  a  last  will 
and  testament,  which  was  duly  proven.  After  therein  dis- 
posing of  his  personal  property- he  devises  as  follows:  "I 
give  and  bequeath  to  my  son  J.  A.  McClure,  two-thirds  of 
my  land  on  the  lower  part,  including  my  dwelling-house 
and  out-buildings,  including  two-thirds  of  the  bottom  and 
two-thirds  of  the  upland;  and  the  other  third  of  my  land  I 
give  and  bequeath  to  the  heirs  of  my  daughter  Mary  Tay- 
lor.    I  want  it  divided  to  the  best  advantage  of  both  parties." 

This  special  proceeding  is  brought  to  have  partition  of  the 
land  specified  in  this  devise  made  between  the  plaintiff  and 
the  defendants,  who  are  the  heirs  of  Mary  Taylor,  mentioned 
in  the  devise.  The  plaintiff  contends  that  the  land  is  to  be 
divided  so  as  to  allot  and  set  apart  two-thirds  in  quantity  of 
the  same  to  him,  and  one-third  to  the  defendants.  The 
defendants  contend  that,  under  a  proper  interpretation  of 
the  devise  above  recited,  the  one-third  in  value  of  land 
should  be  set  apart  and  allotted  to  them,  and  two-thirds  in 
value  to  the  plaintiff. 
109—41 
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The  Cjurt  adjudged  that  partition  be  made  as  directed  in 
the  devise  according  to  quantity,  and  not  according  to  the 
value  of  the  land.     The  defendants  excepted,  and  appealed. 

Messrs.  Justice  <fr  Justice  (by  brief),  for  plaintiiT. 
Mr.  R.  McBrayer^  for  defendante. 

Merrimon,  C.  J.:  We  think  the  Court  below  proptrly 
iiilerpreted  the  devise  in  question.  When  the  testa  tor  simply 
devised  to  his  son  two-thirds  of  his  land,  including  hisdwell- 
ing-house  and  out  buildings,  he  had  reference  to  its  quan- 
tity without  reference  to  its  value.  If  he  harl  intended  to 
dispose  of  it  particularly  with  reference  to  its  value,  be 
would  have  said  so  in  terms  or  by  some  word  or  words  indic- 
ative of  such  purpose.  There  are  no  words  in  the  will 
and  particularly  there  are  none  in  the  devise,  indicating  a 
purpose  to  require  it  to  be  divided  according  to  the  value 
thereof.  The  particular  provision  that  the  laud  should  be 
so  divided  as  to  give  his  son  two-thirds  of  the  "bottom 'or 
lowland,  including  the  dwelling-house  and  out-buildings, 
and  also  two-thirds  of  the  upland,  goes  to  show  the  purpoee 
to  divide  it  according  to  quantity.  The  clear  purpose  is  to 
give  tho  son  (the  plaintiff)  and  the  defendants  parts  of  both 
the  low  and  upland.  This  could  certainly  be  accomplished 
by  dividing  it  according  to  quantity.  If,  however,  the 
intention  was  to  divide  it  according  to  the  value  thereof,  it 
might  be  that  the  son  would  get  none  of  the  lowland,  or  he 
might  get  none  of  the  upland,  or  he  might  get  butparlo( 
the  buildings;  and  so  as  to  the  defendants  as  to  land.  The 
clause,  "  I  want  it  (the  land)  divided  to  the  best  advantage 
of  both  parties,"  implies  simply  that  the  dividing lineshafl 
be  so  located  as  to  promote  the  advantage  and  conveuienee 
of  the  parties  in  the  largest  measure  practicable  Nothing 
appears  to  show  a  purpose  to  make  the  devisees  equal  as  to 
value  in  the  proportions  specified,  or  at  all  in  that  respect 

Affirmed. 
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JAMES  F.  JOHNSTON  v.  JAMES  E.  LEMOND. 

Action  to  Recover  L%nd — Release  of  Mortgage — Judgment  Liens, 

Uoder  an  arrangemeDt  between  mortgagor,  mortgagee  and  a  third  party, 
the  mortgagee  endorsed  upon  the  mortgage  a  release  of  seventy 
acres  of  the  mortgaged  land  sold  to  the  third  party,  and  upon  the 
mortgage  note  a  receipt  of  a  certain  sum,  as  being  the  amount 
received  from  the  sale  of  said  land  to  the  third  party;  thereupon, 
the  mortgagor  conveyed  the  seventy  acres  of  land  to  the  third 
party,  who  executed  his  note,  secured  by  mortgage  thereon,  to  the 
mortgagee  for  the  purchase-price.  Subsequently  the  first  mort- 
gage was  cancelled  of  record:  Held,  that  the  legal  title  did  not, 
by  these  transactions,  revest  for  an  instant  even  in  the  mortgagor, 
and  docketed  judgments  against  the  mortgagor  acquired  no  Hen 
on  the  seventy  acres  of  land. 

Civil"  actiox,  tried  before  Hoke^  J.,  at  Fall  Term,  1891,  of 
Mecklenburg  Superior  Court. 

The  plaintiff  brought  this  action  to  recover  possession  of 
the  land  described  in  the  complaint. 

The  defendant  denies  the  material  allegations  of  the  com- 
plaint. He  alleges  that  the  plaintiff  claims  title  to  this  land 
by  virtue  of  a  Sheriff's  sale  and  deed  made  under  and  in  pur- 
suance of  certain  executions  issued  upon  certain  docketed 
judgments,  which  he  contends  constituted  a  first  lien  upon  it. 
He  further  alleges  that  such  lien  is  unfounded;  that  long 
before  the  said  judgments  were  entered,  to-wit,  on  the  1st  day 
of  January,  1 884,  the  owner  of  the  land,  who  was  the  defendant 
in  the  judgments,  E.  H.  Hinson,  executed  to  J.  C.  Barnhardt 
a  deed  of  mortgage  of  the  same  with  power  of  sale  therein  to 
secure  certain  large  debts  therein  specified,  and  he  claims  to 
derive  title  to  the  land  in  question  from  the  said  mortgagee 
and  mortgagor,  etc. 

On  the  trial  the  plaintiff  put  in  evidence — 
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1.  Several  judgments  against  said  E.  H.  Hinson,  which 
were  duly  docketed  in  the  Superior  Court  of  said  county  in 
January  and  February  of  the  year  1887. 

2.  Executions  which  were  duly  issued  from  said  Court  to 
the  Sheriff  of  said  county  on  the  said  judgments,  together 
with  the  return  of  the  Sheriff  thereon,  showing  a  levy  upon 
the  land  in  dispute,  as  the  property  of  said  E.  H.  Hinson. 

3.  Deed  from  the  said  Sheriff  to  plaintiff,  bearing  date  6th 
of  January,  1890,  conveying  the  said  land  to  plaintiff  in  pur- 
suance of  the  levy  and  sale,  under  the  above-mentioned  exe- 
cutions. 

4.  Deed  from  said  E.  H.  Hinson  to  J.  M.  Hinson,  convey- 
ing the  said  land,  dated  12tK  September,  1887. 

5.  Deed  from  J.  M.  Hinson  to  defendant,  dated  30th  Jan- 
uary, 1888,  conveying  said  land. 

The  defendant  put  in  evidence,  in  support  of  his  title— 

1.  Mortgage  deed  made  by  said  E.  H.  Hin.son  to  one  J.  C 
Earnhardt,  dated  1st  January,  1884,  and  registered  in  said 
county  on  15th  January,  1884,  conveying  the  real  estate 
described  in  the  complaint,  together  with  other  real  estate 
therein  mentioned,  to  secure  the  sum  of  $3,000,  with  poirer 
of  sale  in  case  of  default  on  or  before  the  1st  day  of  January, 
1885. 

2.  Mortgage  from  J.  M.  Hinson  to  J.  C.  Barnhardt,  con- 
veying the  land  in  dispute  to  secure  the  sum  of  SooO.with 
power  of  sale,  dated  12th  September,  1887,  and  registered 
21st  September,  1887. 

3.  Deed  from  E.  H.  Hinson  to  J.  M.  Hinson,  dated  ]2tb 
September,  1887,  and  registered  September  21st,  1887,  con- 
veying the  land  in  dispute  for  the  consideration  of  $470. 

4.  An  endorsement  in  writing  upon  the  original  mortgap 
from  E.  H.  Hinson  to  J.  C.  Barnhardt,  above-mentioned, 
which  endorsement  was  in  words  as  follows : 
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"  I  hereby  release  from  the  within  mortgage  seventy  and 
one-half  acres,  adjoining  the  lands  of  J.  W.  Swaringen  and 
others,  and  described  within  as  the  land  on  which  B.  S.  Gray 
lived  and  sold  to  J.  M.  Hinson  September  12th,  1887. 

J.  C.  Barnhardt." 

5.  The  endorsement  on  the  note  given  by  E.  H.  Hinson  to 
J.  C.  Barnhardt,  secured  by  the  mortgage  above  referred  to. 
Said  endorsement  was  in  the  following  words: 

"$470.  Received  on  the  within  note  four  hundred  and 
seventy  dollars,  being  the  amount  derived  from  the  sale  of 
seventy  and  one-half  acres  of  land  to  John  M.  Hinson,  V)eing 
the  place  where  B.  S.  Gray  formerly  lived. 

September  12th,  1887.  J.  C.  Barnhardt." 

6.  Mortgage  from  the  defendant  to  J.  C.  Barnhardt,  con- 
veying the  land  in  dispute  to  secure  $350,  dated  30th  Janu- 
ary, 1888,  find  registered  Sth  February,  1888. 

This  mortgage  was  paid  and  cancelled  of  record  on  Sth 
November,  1888. 

7.  Deed  from  J.  M.  Hinson  to  the  defendant,  conveying 
the  land  in  dispute,  dated  30th  January,  18S8,  and  registered 
2d  March,  1888,  consideration  $500. 

The  defendant  then  introduced  J.  C.  Barnhardt  as  a  wit- 
ness, who  testified  as  follows: 

"  I  am  the  mortgagee  in  the  mortgages  made  by  E.  H. 
Hinson  and  others.  I  recollect  the  time  of  the  deed  from 
E.  H.  Hinson  to  J.  M.  Hinson  and  the  mortgage  from  J.  M. 
Hinson  to  me.  They  were  executed  all  at  the  same  time. 
The  transaction  was  fully  understood  by  all.  It  had  been 
going  on  for  some  time — two  or  three  weeks  or  a  month. 
The  agreement  was  that  E.  H.  Hinson  was  to  convey  the 
seventy  and  one-half  acres  of  land  to  J.  M.  Hinson,  and  J.  M. 
Hinson  was  to  give  me  his  notes  for  $470,  the  purchase-price 
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of  the  property,  and  give  me  a  mortgage  on  the  place  to 
secure  it.  After  the  mortgage  was  made  and  the  note  was 
given,  I  gave  E.  11.  Hinson  credit  for  the  amount  on  his 
original  note  and  made  the  entry  on  the  back  of  the  mort- 
gage as  it  appears.  It  was  understood  by  all  the  parties  what 
was  to  take  place.  I  had  no  agreement  about  it  except  I 
was  to  be  secured.  E.  II.  Hinson  was  to  sell  the  land  to  J..\L 
Hinson  in  case  I  consented,  and  I  was  to  be  made  safe.  I 
would  not  have  consented,  but  I  obtained  additional  security 
at  the  time  I  took  the  mortgage  from  J.  M.  Hinson.  E.H. 
Hinson  said  there  was  no  judgment  liens  against  him, except 
some  in  favor  of  his  son  and  these  would  never  give  anf! 
trouble."  (It  appears  from  the  judgments  and  executionsj 
introduced  that  the  sale  was  not  made  under  any  execalion 
in  favor  of  E.  H.  Ilinson's  son). 

"  The  land  retained  in  E.  H.  Hinson's  mortgage  is  worth 
$2,000  or  more,  and  there  is  due  me  still  on  that  debt  $1,7W„ 
and  interest  at  eight  per  cent,  from  January,  1891.  I  put 
the  release  on  the  mortgage  at  my  house.  E.  H.  Hinson.| 
was  released  on  the  note  for  $470.  There  w^as  no  agreement 
that  I  was  to  hold  the  title  for  the  benefit  of  J.  M.  Hinson 
The  purpose  of  the  agreement  was  that  I  was  to  part  with, 
all  the  interest  I  had  under  the  E.  H.  Hinson  mortgage  and; 
rely  on  the  mortgage  given  by  J.  M.  Hinson.  There  weiel 
additional  lands  put  in  the  J.  M.  Hinson  mortgage,  and  I| 
also  let  J.  M.  Hinson  have  $80  additional. 

"J.  M.  Hinson  and  defendant  Lemond  consulted  me  in] 
their  trade.     Lemonds  bought  the  land  from  J.  M.  Hinsoi 
at  $500.     Nothing  was  said  about  retaining  the  legal  titk 
under  E.  II.  Hinson's  mortgage  to  me  for  the  benefitof  any- 
body.     If  I  had  known  of  the  other  judgment  lienslwouk 
not  have  entered  into  the  arrangement.    J.  M.  Hinsom 
mortgage  to  me  was  satisfied  by  defendant  Lemond  givij 
his  note  and  mortgage  for  the  amount  due  on  it    J.  M..] 
Hinson  sold  the  other  land  in  the  mortgage  and  made  a  pay- 
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ment  on  his  mortgage,  reducing  amount  to  $350.  J.  M.  Hin- 
son  then  sold  the  land  in  dispute  to  defendant,  conveyed  it 
to  him,  and  defendant  executed  his  note  and  mortgage  to 
me  for  this  balance  and  I  entered  satisfaction  of  the  J.  M. 
Hinson  mortgage.  This  satisfaction  of  Ilinson's  mortgage 
may  have  been  entered  some  time  ago.  The  deed  from  J.  M. 
Hinson  to  J.  E.  Lemond  and  the  mortgage  of  Lemond  to 
me  were  one  and  the  same  transaction.  Lemond  paid  off 
his  mortgage  to  me  in  money  and  took  up  his  note.  He 
paid  the  money  a  short  time  before  his  mortgage  was  can- 
celled." 

J.  E.  Lemond,  the  defendant,  testified :  "  I  knew  the  land 
when  it  was  sold  to  J.  M.  Hinson,  and  $470  was  a  fair  price 
for  it.  J.  M.  Hinson  made  some  improvements  on  it  and  I 
gave  $500  for  it.  I  paid  Hinson  $150,  and  Colonel  Earn- 
hardt $350.  I  had  no  actual  notice  of  the  judgment  when 
I  bought  and  paid  the  money." 

This  last  statement  was  permitted,  after  objection  by 
plaintiff. 

John  M.  Uinson,  witness  for  defendant,  testified  :  "I  sold 
the  land  to  E.  H.  Hinson  originally,  and  then  I  bought  it 
back  from  him.  Four  hundred  and  seventy  dollars  was  a 
fair  price  for  the  land.  When  I  repurchased  the  land  from 
E.  H.  Hinson  I  had  no  actual  notice  of  the  judgments." 

This  last  statement  was  permitted,  after  objection  by 
plaintiff. 

It  was  agreed  between  the  parties  that  his  Honor  might, 
upon  the  foregoing  evidence,  direct  the  verdict  to  be  entered 
as  seemed  to  him  proper,  and  that  if  after  further  considera- 
tion of  the  questions  of  law  reserved  he  should  be  of  a  dif- 
ferent opinion,  that  he  might  then  direct  the  verdict  to  be 
changed.  In  accordance  with  this  agreement,  his  Honor  at 
first  directed  the  first  issue  to  be  answered  "  No,"  but  after 
hearing  a  full  argument  he  directed  the  former  finding  to 
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be  set  aside,  and  the  first  and  second  issues  to  be  answered 
"  Yes,"  and  it  was  so  entered. 

There  was  a  motion  for  a  new  trial.  Motion  denied,  and 
defendant  excepted.  There  was  judgment  for  the  plaintiff, 
from  which  the  defendant  appealed. 

At  the  proper  time,  in  the  progress  of  the  trial,  the  defend- 
ant asked  the  Court  to  give  the  jury  divers  special  instrac- 
tions,  and  among  them  such  as  warranted  the  following, 
among  other  assignments  t>f  error : 

1.  That  the  verdict  for  the  defendant  w^as  right,  and  the 
defendant  should  have  had  judgment  thereon. 

2.  That  if  the  evidence  was  believed,  the  answer  lo  the 
first  issue  should  have  been  "No,"  and  the  verdict  should 
have  been  for  him. 

7.  That  by  a  proper  construction  of  the  endorsement  of 
Earnhardt  on  the  E.  H.  Hinson  note  and  mortgage,  it  appears 
that  Barnhardt  sold  the  land  therein  described  to  J.  M.  Hin- 
son and  to  the  defendant,  and  the  same  in  equity  vested  in 
J.  M.  Hinson  and  in  the  defendant,  or  at  least  that  the  said 
endorsement  in  writing  operated  as  a  contract  between  the 
parties  that  Barnhardt  was  to  convey  the  said  really  to  J.  M. 
Hinson  and  the  defendant. 

8.  That  the  contract  of  Barnhardt  thus  to  convey  the 
locus  in  quo  to  J.  M.  Hinson  and  the  defendant  being 
outstanding,  the  loeus  in  quo  embraced  in  the  contract  was 
not  the  subject-matter  of  execution,  and  the  plaintiff  acquired 
no  interest  therein  by  virtue  of  his  purchase  at  executors 
sale. 

Messrs,  Jones  &  Tilletl  (by  brief),  for  plaintiff. 
Messrs,  Bunvell  &  Walker  (by  brief),  for  defendant. 

Merrimon,  C.  J.— after  stating  the  case:  The  validity  of 
the  mortgage  from  E.  H.  Hinson  to  J.  C.  Barnhardt  of  hn- 
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uary  1st,  1884,  is  not  questioned,  and  it  embraced  the  land 
in  controversj'. 

The  alleged  liens  upon  it  of  the  docketed  judgments 
underlying  the  plaintiff's  title  were  created  long  after  that 
mortgage  was  executed,  and  the  plaintiff  got  no  title  by 
virtue  of  the  Sheriff's  deed  under  which  he  claims,  unless 
the  mortgagee  effectually  discharged  it  as  to  this  land  and 
revested  the  title  in  the  mortgagor.  In  that  case  the  liens 
of  the  judgments  attached  and  the  title  passed  to  the  plaintiff. 

We  think  the  defendant  was  entitled  to  have  the  Court 
instruct  the  jury  that,  if  they  believed  the  evidence,  they 
should  render  a  verdict  upon  the  issues  submitted  to  them 
in  favor  of  the  defendant,  because  the  laud  was  not  dis- 
charged of  the  mortgage  in  favor  of  the  mortgagor,  nor  did 
the  title  revest  in  the  latter.  The  title  was  in  the  mortgagee, 
coupled  with  a  power  of  sale  that  authorized  him  to  sell  the 
land.  An  arrangement  was  made  satisfactory  to  the  mort- 
gagor and  to  the  mortgagee,  whereby  the  latter  in  substance 
and  effect,  sold  this  particular  tract  to  J.  M.  Hinson  for  $550. 
The  land  was  not  to  be  reconveyed  to  the  mortgagor.  The 
evidence  tended  to  show  that  the  transaction  was  in  good 
faith,  as  did  also  the  acts  done  to  effectuate  it.  The  mort- 
gagee made  this  informal  entry  on  the  mortgage  deed: 

"I  hereby  release  from  the  within  mortgage  seventy  and 
one-half  acres  adjoining  the  lands  of  J.  W.  Swaringer  and 
others,  and  described  within  as  the  land  on  which  B.  S. 
Gray  lived,  and  sold  to  J.  H.  Hinson. 

(Signed)  J.  C.  Barnhardt." 

September  12,  1887. 

At  the  same  time,  and  as  part  of  the  same  transaction,  he 
made  this  entry  on  one  of  the  mortgage  notes : 
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"  $470.  Received  on  the  within  note  four  hundred  and  sev- 
enty dollars,  being  the  amount  derived  from  the saleof  seventy 
and  one-half  acres  of  land  to  John  M.  Hinson,  being  the 
place  where  B.  S.  Gray  formerly  lived. 

(Signed)  J.  C.  Baenhardt." 

September  12th,  1887. 


These  entries  were  evidence,  along  with  other  evidence,  to 
show  the  nature  and  purpose  of  the  transaction,  and  such 
evidence  tended  to  prove  a  sale  of  the  land  as  just  indicated. 
So  far  as  appears,  there  was  no  purpose  to  revest  the  title  in 
the  mortgagor  at  all.  There  was  no  reconve3'auce  or  release 
to  him,  nor  was  there  necessity  that  there  should  be.  He 
did  not  pay  the  purchase-money — it  was  not  paid  for  bim, 
nor  were  there  any  words  of  reconveyance  to  him.  The  fact 
that  he  executed  a  deed  for  the  same  land  to  J.  M.  Hinson 
did  not,  in  view  of  it,  prove  that  he  had  the  title— it  only 
had  the  effect  to  conclude  him  as  to  all  claim,  equitable  or 
otherwise,  as  mortgagor,  and  was  not  unreasonable  or 
improper  as  a  cautionary  measure.  The  mortgagee  failed 
to  convey  the  legal  title  to  J.  M.  Hinson.  The  entry  on  the 
mortgage  deed  made  by  him  was  no  more  than  a  pertinent 
memorandum  in  writing — it  was  not  sufficient  as  a  convey- 
ance. Nor  did  the  fact  that  the  mortgagee  took  the  note  of 
J.  M.  Hinson  for  the  purchase-money  and  a  mortgage  from 
him  of  the  same  land  to  secure  the  same,  at  all  affect  the 
transaction  adversely.  The  mortgage  debt  was  due  to  bim, 
and  it  was  competent  for  him  to  receive  payment  as  he  did 
in  pursuance  of  an  honest  arrangement.  It  does  not  appear 
that  the  mortgagor  derived  any  benefit  from  it,  except  the 
discharge  of.  a  part  of  the  mortgage  debt.  If  it  be  granted; 
that  the  parties  did  not  really  fully  understand  the  legal 
efifect  of  what  they  did,  the  evidence  all  goes  to  show  that 
the  title  to  the  land  did  not  revest  in  the  mortgagor,  nor  was 
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it  intended  that  he  should  in  any  sense  become  the  complete 
owner  of  it.  If  they  believed  that  the  title  ought  to  pass  to 
J.  M.  Hinson  through  him,  that  was  no  more  than  a  mistake 
that  was  not  consummated,  as  it  turned  out.  It  is  true  that 
John  M.  Hinson  said  he  repurchased  from  the  mortgagor, 
but  that  plainly  implies  that  the  latter  and  he  agreed  that  he 
should  buy  it  from  the  mortgagee.  He  did  not,  and  could  not 
under  the  circumstances,  buy  it  from  the  mortgagor — he 
could  only  buy  it  effectually  from  the  mortgagee,  and  that  he 
did,  because  the  latter  gave  his  assent  and  his  consent  to  the 
arrangement  as  effectually  as  if  he  had  originated  it.  If  the 
title  had  revested  in  the  mortgagor  under  misapprehension, 
it  might  be  that  the  lien  of  the  docketed  judgment,  would 
have  attached,  as  contended  by  the  plaintiff.  But  there  was 
no  evidence  to  prove  that  it  did  revest  for  an  instant,  or 
at  all. 

It  is  unnecessary  to  advert  further  to  several  views  of  the 
case  presented  and  elaborately  argued  by  the  counsel  of  the 
parties. 

Error. 
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» WILLIAM  S.  RHYNE  v.  C.  L.  TORRENCE. 

Will—  Codicil — Devise. 

1.  A  codicil  will  not  be  interpreted  to  revoke  or  change  distinct  proTis- 

ions  in  the  will,  unless  it  appears  from  the  terms  used,  orbyclw 
implication,  that  it  was  the  purpose  of  the  testator  to  make  aoch 
revocation  or  alteration. 

2.  A*  testatrix  devised  to  her  four  daughters  '*  four-eighths  of  ill  mT 

estate  for  their  natural  lives,  then  to  be  equally  divided  amoog 
their  respective  children^';  in  a  codicil,  she  provided  that  her 
house  and  lot  and  farm  should  *' remain  as  it  is.  bo  that  all  of 
them  (her  children)  that  wish  can  have  a  home  on  it,  ooleflsthej 
wish  to  dispose  of  it  otherwise**:  Held,  that  the  codicil  did  not 
enlarge  the  life- estate  of  the  devisees  under  the  will  into  fee 
simple  estates. 

C'lviL  ACTION,  tried  at  Fall  Term,  1891,  of  Mecklenbcrg 
Superior  Court,  Hokey  /,  presiding. 

On  the  12th  of  December,  1883,  the  defendant  sold  and 
undertook  to  convey  lo  the  plaintiff  the  tract  of  land 
described  in  the  complaint  with  covenants  of  warranty  of 
title  in  fee-simple,  and  that  he  was  seized  and  had  the  right 
to  convey,  etc.  The  plaintiff  alleges  that  the  defendant  did 
not  have  such  title,  and  that  he  is  as  a  consequence  endam- 
aged to  the  amount  of  $1,067.50,  etc. 

The  defendant  denies  the  material  allegations  of  the  com- 
plaint, and  alleges :  That  prior  to  the  year  1868,  the  land  in 
question  was  owned  in  fee-simple  by  one  Violet  W.  Alexan- 
der, who  in  that  year  died  in  the  county  of  Mecklenburg, 
leaving  a  last  will  and  testament,  which  was  duly  admitted 
to  probate.  That  of  the  children  of  the  said  Violet  W.  Alex- 
der,  mentioned  in  the  said  will,  W.  W.  Alexander  died  in 
the  life-time  of  the  testatrix  and  without  children:  the 
others  were  living  at  her  death;  that  prior  to  the  r2thday 
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of  March,  1881,  Dovey  A.  W.  Cunningham,  one  of  the 
daughters,  and  H.  L.  Alexander,  one  of  the  sons  mentioned 
in  said  will,  died  intestate  and  without  children ;  that  on 
the  said  12th  day  of  March,  1881,  the  defendant  purchased 
the  land  in  question  and  received  a  deed  in  fee-simple  for  the 
same,  executed  by  S.  B.  Alexander,  Julia  S.  Smith,  M.  S. 
Alexander,  A.  L.  Alexander,  I.  L.  Hayes  and  husband  W.  J. 
Hayes,  Junius  W.  Hayes  and  wife  Lucy  C.  Hayes,  and  John 
W.  Hayes ;  that  of  the  grantors  in  said  deed  W.  J.  Hayes  is 
the  husband  of  Isbella  L.  Hayes,  and  Junius  W.  Hayes  and 
John  W.  Hayes  are  and  were,  at  the  making  of  said  deed, 
the  only  children  of  Isabella ;  Lucy  C.  Hayes  is  the  wife  of 
Junius  W.  Hayes;  all  the  other  grantors  are  the  children  of 
the  said  testatrix  who  were  living  on  the  12th  of  March, 
1881,  when  the  said  deed  was  executed  to  this  defendant; 
that  at  the  time  the  said  deed  was  made,  S.  B.  Alexander 
had  infant  children,  and  still  has,  but  none  of  the  female 
grantors  have  children  excepting  Isabella  Hayes,  nor  ever 
had  any  ;  that  the  land  in  dispute  is  the  land  mentioned  in 
the  codicil  to  the  will  of  Violet  W.  Alexander,  and  therein 
called  "  my  farm." 

The  following  is  a  copy  of  so  much  of  the  will  of  the  testa- 
trix above  named  as  is  material  here : 

"  I  give  and  bequeath  to  my  executors  one-eighth  part  of 
my  estate  to  have  and  to  hold  to  them,  the  survivors  and  sur- 
vivor of  them,  his  heirs  and  assigns,  upon  the  following  trust, 
that  is  to  say,  upon  trust  that  they,  the  said  trustees,  do  from 
time  to  time,  during  the  natural  life  of  my  daughter  Dovey 
A.  W.  Cunningham,  pay  and  dispose  of  the  annual  profits 
arising  .therefrom  upon  her  sole  and  separate  receipts  when- 
ever they  may  think  she  stands  in  need  of  the  same,  and 
permit  her  to  receive  and  take  the  profits  to  and  for  her  sole 
and  separate  use  and  benefit,  to  the  end  and  intent  that  this 
or  any  other  part  of  my  estate  that  may  happen  to  fall  to  her 
part  or  portion  may  not  be  subject  or  liable  to  the  control, 
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order,  direction,  debts  or  engagements  of  her  huBband, either 
present  or  future;  and  from  and  after  the  decease  of  my 
daughter  Dovey  A.  W.  Cunningham,  it  is  my  will  that  this 
one-eighth  part  be  divided  between  all  my  children  as  here- 
after prescribed.  I  give  and  bequeath  to  my  daughters, 
Isabella  L.  Hayes,  Mary  S.  Alexander,  Julia  S.  Smith  and 
Alice  L.  Alexander,  four-eighths  of  all  my  estate,  both  real 
and  personal,  for  their  natural  lives  for  their  sole  and  sepa- 
rate use,  free  from  the  control  of  any  husband  that  they  may 
have  now  or  hereafter,  then  to  be  equally  divided  among 
their  respective  children,  and  if  any  of  them  should  die  not 
leaving  children,  then  her  or  their  portion  to  be  equally 
divided  among  my  children  living  and  the  children  of  my 
children  dead,  they  representing  their  ancestors.  Igiveand 
bequeath  to  my  sons,  H.  L.  Alexander,  W.  W.  Alexander 
and  S.  B.  Alexander,  three-eighths  of  all  my  estate,  both  real 
and  personal,  to  them  and  their  heirs  and  assigns,  to  be 
equally  divided^  share  and  share  alike,  butif  anyof  mysons 
shall  die  without  having  children  or  disposing  of  the  same, 
then  his  or  their  share  shall  be  equally  divided  among  my 
daughters  and  sons  as  aforesaid  equally,  and  their  children 
by  representation." 

The  following  is  a  copy  of  the  codicil  to  the  will,  parts o^ 
which  are  above  recited : 

"My  house  and  lot,  and  all  of  my  furniture  and  farm  to 

remain  as  it  is  so  that  all  of  them  that  wish  can  have  a  home 

on  it,  unless  they  wish  to  dispose  of  it  otherwise.    My  landj 

in  Tennessee  I  will  and  bequeath  to  my  son  S.  B.Alexander 

Signed,  V.  W.  Alkxaxder."    [Seal] 

The  plaintiff  demurred  to  the  answer,  assigning  divers 
grounds  of  demurrer. 
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The  Court  sustained  the  demurrer  upon  grounds  specified, 
and  entered  judgment  for  the  plaintiff.  The  defendant 
excepted  and  appealed. 

Mr.  P.  D.  Walker,  for  plaintiff. 
Mr.  a  W.  TilleU,  for  defendant. 

Mkrrimon,  C.  J. — after  stating  the  case:  It  is  conceded 
that  the  defendant  was  not  seized  in/e€  of  the  land  described 
in  the  complaint,  and  that  there  was  a  breach  of  his  covenant 
specified  as  alleged  therein,  unless  the  codicil  to  the  will 
above  recited  so  enlarged  the  devise  in  the  latter  to  the  tes- 
tatrix's daugliters  Isabella  L.,  Mary  S.,  Julia  S.,  and  Alice  L., 
as  to  give  them  estates  in  fee-simple  instead  of  for  the  term 
of  their  natural  lives.  So  that  we  are  called  upon  to  inter- 
pret the  codicil  set  forth  above  and  determine  how,  in  what 
respects,  and  to  wl)at  extent,  it  modifies  and  changes  the  will 
in  respects  affecting  the  cause  of  action,  the  subject  of  this 
action. 

It  is  to  be  observed  that  the  terms  and  purpose  of  the  will 
are  clear  and  unmistakable.  The  testatrix  had  eight  chil- 
dren, five  daughters  and  three  sons,  whom  she  recognized 
and  provided  for.  She  regarded  her  estate,  both  real  and 
personal,  as  consisting  of  eight  parts  or  shares.  First,  she 
provided  for  her  daughter  Dovey  A.  one  share,  one-eighth. 
This  she  devised  to  her  executors  in  trust  for  this  daughter, 
and  they  were  charged  to  pay  and  dispose  of  the  annual 
profits  arising  therefrom  to  her  for  her  sole  and  separate  use, 
as  directed,  during  her  natural  life,  and  after  her  death  that 
eighth  was  to  go  to  her  other  sisters  and  brothers  named. 
She,  secondly,  devised  and  bequeathed  to  her  four  daughters 
above  named,  four-eighths  of  her  property,  both  real  and  per- 
sonal, for  their  natural  lives,  for  their  sole  and  separate  use, 
"and  if  any  of  them  should  die  not  leaving  children,  then 
her  or  their  portion  to  be  equally  divided  among  my  (her) 
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children  living  and  the  children  of  my  children  dead,  ihey 
representing  their  ancestors." 

She,  thirdly,  bequeathed  and  devised  to  lier  three  sons 
named,  in  fee,  the  other  three-eighths  of  her  property, boUi 
real  and  personal,  with  the  limitation  that "  if  any  of  my 
(her)  sbns  shall  die  without  leaving  children  or  disposing  of 
the  same,  then  his  or  their  share  shall  be  equally  divided 
among  my  daughters  and  sons  as  aforesaid,  equally,  and 
their  children  by  representation."  It  seems  that  a  leadiog 
purpose  was  to  keep  her  property  after  her  death  in  herown 
family  as  nearly  as  practicable.  Whether  such  dispositions 
were  wise  or  best  suited  the  convenience  of  the  objects  of  ber 
bounty  or  not,  she  had  power  to  make  them.  They  do  Dot 
contravene  any  principle  of  law,  and,  hence,  raustoperateas 
she  intended,  and  be  upheld  by  the  Courts  in  every  perti- 
nent connection.  Ovei^man  v.  Sim-Sy  96  N.  C,  451;  Gallmiy 
v.  Carter,  100  N.  C,  111. 

The  testatrix  certainly  had  power- to  revoke,  modify  or 
change  these  very  clear  dispositions  of  her  property  by » 
codicil,  but  it  is  a  well  settled  rule  that  such  clear  disposi- 
tions of  property  will  not  be  disturbed  further  than  is  abso- 
lutely necessary  for  the  purpose  of  giving  effect  to  the  codi- 
cil. It  may  be  said  that  a  codicil  is  not  a  revocation  of  the 
will,  except  in  the  exact  degree  in  which  it  is  inconsistent 
with  it,  unless  there  be  words  of  revocation.  It  must  appear 
from  the  terms  of  the  codicil,  or  from  clear  implication,  that 
the  purpose  of  it  is  to  revoke  or  change  distinct  provisions 
of  the  will.  2  Jarm.  on  Wills,  189,  and  notes  (2  Am.  Ed)J 
2  Greenleaf,  681 ;  Ire.  on  Exrs.,  6,  26,  27. 

It  is  insisted  here  that  the  codicil  under  consideration  had 
the  effect  and  intends  to  enlarge  the  several  devises  of 
the  will  so  that  the  several  devisees  took  estates  in  fee-simple 
unaffected  by  any  condition  or  limitation.  We  do  not  think 
it  can  receive  such  interpretation.  There  are  no  revocatory 
words  in  it,  nor  are  there  words  that  strongly  imply  revoca- 
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tion,  except  so  much  theref)f  as  devises  the  lands  of  the  tes- 
tatrix in  Tennessee  to  her  son  named.  It  is  expressed  in 
these  words:  "  My  house  and  lot  and  all  my  furniture  and 
farm,  to  remain  as  it  is,  so  that  all  of  them  that  wish  can 
have  a  home  on  it,  unless  they  wish  to  dispose  of  it  other- 
wise. My  lands  in  Tennessee,  I  will  and  bequeath  to  my  son 
S.  B.  Alexander." 

The  whole  will  manifests  a  fixed  purpose  of  the  testatrix 
to  provide  only  for  her  children  and  to  keep  her  property  in 
their  hands  as  far  as  practicable.  This  is  especially  so  as  to 
her  daughters.  She  had  a  fond  care  for  them — for  all  her 
children.  The  fair  inference  is,  that  she  earnestly  desired 
they  should  live  and  have  a  home  together  at  the  "  old 
homestead,"  and  hence,  she  expressed  in  a  very  brief  codicil 
the  wish  that  her  "  house  and  lot  and  all  of  my  (her)  furni- 
ture and  farm  to  remain"  as  she  left  it,  so  that  '*all  of 
them" — aU  of  her  children — "that  wish  can  have  a  home 
on  it" — on  the  lot  and  farm — "unless  they" — her  chil- 
dren— all  of  them — "  wish  to  dispose  of  it  otherwise."  How 
"dispose  of  it  otherwise?"  Clearly  we  think  "  otherwise,"  as 
they  might  see  fit  according  to  their  several  and  respective 
rights,  estates  and  interests  as  created  by  and  specified  in 
the  will.  If  they — the  children — desired  to  abandon  the 
home,  they  might  do  so ;  they  might  sell  such  estate  as  they 
respectively  had ;  they  might  lease  it  for  rent.  Some  of 
them  might  live  there  and  pay  rent  to  such  as  did  not  choose 
to  live  there.  She  did  not  express  any  desire  to  derange  or 
modify  the  clear  disposition  of  her  property  by  the  will.  It 
does  not  appear  from  any  expression  or  suggestion  in  the 
codicil  that  she  had  motive  or  purpose  to  do  so.  The  rea- 
sonable inference  is,  that  if  she  intended  to  change  such  dis- 
tinctive disposition  of  her  property,  she  would  have  said  so 
in  clear  terms.  She  was  at  the  time  she  executed  it,  adver- 
tent to  the  disposition  of  property — she  distinctly  and  plainly 
devised  to  one  of  her  sons  her  lands  in  Tennessee.  And  so 
109  —  42 
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if  she  had  intended  to  change  the  devises  to  her  other  chil- 
dren she  would  have  done  so  in  like  clear  terms.  Indeed 
she  must  have  done  so,  in  order  to  have  the  codicil  revoke, 
modify  or  enlarge  the  devises  contained  in  the  will. '  We 
cannot  doubt  that  the  interpretation  of  the  codicil  by  the 
Court  below  is  the  correct  one,  and  we  concur  therein. 

Affirmed. 


THE  LOOKOUT  LUMBER  COMPANY  v.  THE  MANSION  HOIU 

AND  BELT  RAILWAY  COMPANY. 

Lkn — Sub-contractor — Parties. 


1.  A  sub-contractor  may  enforce  his  lien  for  labor  or  materials,  as  pre 

scribed  by  The  Code,  g  1782,  et  8€g.,  against  the  owner  of  the  prop- 
erty upon  which  the  labor  was  performed,  or  for  which  the  mate- 
rials were  furnished,  though  the  contract  with  the  principal ooa- 
tractor  has  not  been  completed,  or  even  if  it  has  been  abandooH. 

2.  The  lien  of  the  sub-contractor,  when  duly  filed,  has  precedence  of  all 

other  liens  attaching  to  the  property  subsequent  to  the  time  tbe 
work  was  commenced  or  the  material  furnished. 
8.  The  principal  contractor  is  a  necessary  party  to  an  action  to  enforce 
the  lien  of  a  sub-contractor,  but  a  trustee  in  a  conveyance.  *ub- 
ject  to  the  lien,  is  not  an  essential  party. 

Civil  action,  tried  before  Byniimj  J.,  at  Fall  Terra,  1891. 
of  McDowell  Superior  Court. 

It  appears  that  F.  T.  Sanford  contracted  with  the  defend- 
ant to  construct,  upon  its  land  specified  in  thecomplaintand 
situate  in  the  county  of  McDowell,  a  building  for  the  pur- 
poses of  a  hotel  for  the  price  of  $31,000,  and  the  plaintiff,  a  sub- 
coiitVactor,  furnished  to  the  said  Sanford,  for  the  purposes^ 
said  building,  materials  of  the  value  of  $4,011.29,  whichsuoi 
remains  due  to  the  plaintiff,  less  $1,500  paid  about  tbe  104 
of  December,  1890 ;  that  on  the  last-named  day,  the  plaintiff 
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duly  Dotified  the  defendant  that  the  said  Sanford,  contractor, 
owed  to  it  for  such  materials  furnished  and  used  in  the  build- 
ing, the  sum  of  $2,511.29;  that  at  the  time  of  such  notifica- 
tion tiie  defendant  owed  the  said  Sanford,  as  contractor,  the 
sum  of  $9,025;  that  the  plaintiff  has  demanded  of  the  defend- 
ant and  the  said  Sanford,  before  the  bringing  of  this  action, 
the  money  so  due,  and  they  have  refused  to  pay  the  same; 
that  on  the  11th  day  of  August,  1891,  and  within  twelve 
months  next  after  so  furnishing  said  materials  so  used,  the 
plaintiff,  for  the  purpose  of  creating  and  perfecting  a  sub- 
contractor's lien  upon  the  said  land  and  building,  for  the 
sura  of  money  so  due  it,  duly  filed  in  the  Superior  Court 
Clerk's  oflBce  of  the  said  county  of  McDowell  its  claim  as 
ref4uired  by  the  statute  (The  Code,  §  1784). 

It  further  appears  that  on  the  10th  day  of  August,  1891, 
the  defendant  executed  to  the  said  Sanford  its  promissory 
note,  as  such  contractor,  for  the  sum  of  $24,040.40,  and  exe- 
cuted to  a  trustee  a  deed  conveying  all  its  property,  includ- 
ing said  land  and  building,  to  secure  the  same:  that  the  plain- 
tiff had  60  notified  the  defendant  of  its  claim  against  the  said 
Sanford  before  tlie  making  of  said  note  and  deed;  that  said 
Sanford  abandoned  the  completion  of  said  building,  left  the 
State,  assigned  said  note  and  security  to  his  wife,  and  she 
assigned  the  same  to  a  bank  in  the  State  of  Georgia  for  value  ; 
that  I  he  defendant  is  insolvent;  that  the  building  is  not  half 
finished,  and  is  going  rapidly  to  decay  and  ruin. 

The   plaintiff*  demands  judgment  for  its  debt,  and  the 
enforcement  of  its  lien,  etc. 

The  defendant  insisted  that,  under  the  facts  admitted,  no 
sale  of  the  property  could  be  ordered  by  the  Court — 

First.  Because  the  contract  between  the  Hotel  Company 
and  Sanford  is  still  executory,  and  nothing  could  be  s)ld 
except  an  equity  of  redemption,  the  legal  title  not  being  in 
the  trustee,  he  not  being  a  party  to  this  action,  and  the  legal 
title  being  outstanding,  the  Court  could  not  authoriz3  a  sale 
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and  thus  sacrifice  the  defendant's  property  by  enforcing  i 
sale  of  property  clouded  by  this  adverse  claim. 

Second,  That  the  property  could  not  be  sold  until  the  build- 
ing was  finished  and  the  contract  fully  executed. 

Third.  That  the  remedy  was  against  Sanford,  and  nol 
against  the  Hotel  Company. 

Fourth.  That  no  title  could  pass  to  the  purchaser  as  against 
the  right  of  Sanford,  neither  he,  tliey,  nor  the  trustee  having 
been  made  parties  to  this  action. 

The  Court  gave  judgment  for  the  plaintiff,  and  the  defend- 
ant, having  excepted,  appealed. 

Messrs.  J.  C.  L.  Bird  and  G.  F,  Bason,  for  plaintiff. 
Messrs.  J.  B.  Batchelor  and  John  Devereuz,  Jr.,  for  defendanL 


Merrimon,  C.  J. — after  stating  the  case,  proceeded:  The 
mechanic's  lien,  as  provided  and  contemplated  by  the  stat- 
ute (T/tg  Cod(?,  §§  1782,  1784,  1789)  is  "preferred  to  every 
other  lien  or  incumbrance,  which  attached  upon  the  prop- 
erty subseqiieiii  to  the  time  at  which  the  work  was  commenced, 
or  the  materials  were  furnished."  The  same  statute  (Ti^ 
Code,  §1801)  gives  ''sub-contractors  and  laborers  who  arc 
employed  to  furnish,  or  who  do  furnish,  material  for  the 
building,  repairing  or  altering  any  house  or  other  improve- 
ment on  real  estate,"  "  a  lien  on  said  house  and  real  estate 
for  the  amount  of  such  labor  done  or  material  furnished, 
which  lien  shall  be  preferred  to  the  mechanic's  lien  now 
provided  by  law,  when  notice  tliereof  shall  be  givcn^  as  pre- 
scribed and  required. 

Such  sub-contractor,  labor  or  material  man,  who  clainasi 
lien  as  provided  in  the  last-mentioned  section,  "may  gi^^ 
notice  to  the  owner  or  lessee  of  the  real  estate  who  makes 
the  contract  for  such  building  or  improvement  at  any  tow 
before  the  settlement  with  the  contractor,  and  if  the  saii 
owner  or  lessee  shall  refuse  or  neglect  to  retain  out  of  the 
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amount  due  the  said  contractor  under  the  contract  as  much 
as  shall  be  due'or  claimed  by  the  sub-contractor,  laborer  or 
material  man,  the  sub-contractor,  laborer  or  material  man 
may'  proceed  to  enforce  his  lien,  and  after  such  notice  is 
given,  no  payment  to  the  contractor  shall  be  a  credit  on  or  a 
discharge  of  the  lien  herein  provided."  The  Code^  §  1802. 
The  notice  thus  required  is  intended  to  charge  the  owner  or 
lessee  of  the  land  to  withhold  so  much  of  the  money  due  to 
Ihecontractor  as  will  pay  the  sub-contractor's  claim.  If  he 
fails  to  do  so,  he  cannot  avoid  his  liability  by  paying  the 
contractor. 

In  order  to  create  and  perfect  a  lien,  the  sub-contractor  or 
laborer,  must  within  twelve  months  next  after  the  comple- 
tion of  the  labor,  or  the  final  furnishing  of  the  materials,  file 
the  notice  of  his  claim  in  the  office  of  the  Superior  Court 
Clerk,  as  required  by  the  statute  (T/ic  Code,  §§1784,  1789). 
When  the  notice  is  thus  filed  the  lien  is  at  once  established, 
and  relates  back  to  and  is  effective  from  the  time  at  which 
the  work  was  commenced,  or  the  materials  were  furnished. 
The  statute  {The  Code,  §1782)  so  expressly  provides,  and, 
thus  established,  the  lien  is  preferred  to  every  other  lien, 
including  the  mechanic's  lien,  that  may  have  in  any  way 
attached  to  the  property  subsequently  to  that  time.  Tl^e 
Code,  §1802;  Burr  v.  Maultsby,  99  N.  C,  263;  Pinkstonw 
Young,  104  N.  C,  102.  The  certain  purpose  is  to  protect  the 
sub-contractor  or  laborer  as  to  his  claim  against  the  owner 
of  the  property  and  all  liens  of  whatever  character  that  may 
attach  to  the  property  subsequently,  not  simply  subsequently 
to  the  filing  of  the  notice  of  claim  in  the  office  of  the  Supe- 
rior Court  Clerk,  but  as  well  subsequently  to  the  time  when 
the  work  was  commenced  or  the  materials  were  furnished. 

In  this  case  it  is  not  questioned  that  the  plaintiff  had  a 
claim  as  sub-contractor — that  he  gave  notice  to  the  defend- 
ant, the  owner  of  the  land  and  building,  and  filed  the  same 
in  the  office  of  the  Superior  Court  Clerk,  as  required  by  law. 
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on  the  11th  day  of  August,  1891,  the  day  next  aftertbedeed 
of  trust  was  executed  and  registered,  to  secure  a  large  debt 
due  from  the  defendant  to  the  contractor  Sanford.  Thattbat 
notice  was  thus  filed  after  that  deed  of  trust  was  registered, 
cannot  prejudice  the  plaintiff  *s  lien — it  was  preferred  to  the 
deed  of  trust — the  filing  of  it  within  twelve  months  neit 
after  the  materials  were  furnished  perfected  it  as  of  the  time 
they  were  so  furnished.     Burr  v.  MauUsby^  mpra. 

That  the  contract  between  the  defendant  and  Sanford  was 
executory,  and  is  not  yet  executed,  cannot  prevent  the  lien  of 
the  plaintiff  or  delay  its  enforcement,  because  the  defendaut 
failed,  after  notice  to  it,  to  retain  out  of  the  amount  due  the 
contractor  a  sum  sufficient  to  pay  the  plaintiff's  claim  and 
refused  to  pay  it.  In  that  case  the  plaintiff  had  the  rightto 
proceed  at  once  to  enforce  its  lien.  The  Cock,  §  1802.  The 
trustee,  by  virtue  of  the  deed  to  him,  took  the  legal  title  to 
the  property  subject  to  the  lien  of  the  plaintiff,  and  it  wastl»e 
duty  of  the  defendant  to  discharge  that  lien,  and  if  it  would 
not,  then  the  trustee  might  have  done  so.  lie  had  and  was 
charged  with  notice  of  it. 

There  is  nothing  in  the  statute,  nor  is  there  any  principle 
of  justice,  that  postpones  the  enforcement  of  tbe  plaiatins 
lien  until  the  building  shall  be  completed  and  the  contract 
fully  executed.  This  may  never  be  done.  As  we  have  seen, 
the  purpose  of  the  statute  is  to  protect  the  sub-contractor  and 
the  laborer  effectually.  The  remedy  was  not  simply  aga'^ 
the  defendant  and  Sanford,  the  contractor.  They  wonld  nd, 
or  could  not,  pay  the  plaintiff's  debt.  The  very  purpose  is  to 
give  a  remedy  against  the  property,  not  after  all  other  reme- 
dies shall  be  exhausted,  but  when  and  as  soon  as  the  defend- 
ant refused  to  pay  it  after  notice. 

It  might  be  better  if  the  trustee  had  been  made  apar^.^ 
with  a  view  to  conclude  him  and  those  whom  he  represenl'^ 
but  he  is  not  an  essential  party.  The  defendant  might  b»« 
asked  to  have  him  brought  into  the  action,  or  he  might h«^^ 


SEPTEMBER  TERM,  1891.  663 


Lumber  Co.  v.  Hotel  Co. 


applied  to  be  made  a  party.  But  there  is  no  reason  why  the 
land  may  not  be  sold  under  the  order  of  the  Court  to  enforce 
and  give  practical  effect  to  the  plaintiff's  lien.  The  land  is 
charged  with  the  lien,  and  may  be  sold  notwithstanding  the 
conveyance  to  the  trustee.  It  is  his  duty  to  see  that  he  has 
title  and  to  protect  it  by  such  means  as  are  properly  within 
his  power.  It  is  his  folly  or  neglect  if  he  will  not.  If  the 
land  shall  be  sold  properly  to  satisfy  the  debt  of  the  plaintiff 
and  discharge  his  lien,  the  title  will  pass,  just  as  if  it  had 
been  sold  under  execution  to  satisfy  a  duly  docketed  judg- 
ment which  was  a  lien  upon  it.  Korvegay  v.  Steamboat  Co.^ 
107N.C.,115. 

We  think,  however,  that  the  contractor,  Sanford,  should 
have  been  made  a  party  defendant  so  that  the  plaintiff  might 
have  obtained  judgment  for  its  claim  against  him  as  well  as 
the  defendant.  He  is  the  principal  debtor  and  the  plaintiff 
must  establish  his  claim  against  him.  This  it  has  not  done 
and  cannot  do  until  he  shall  be  brought  before  the  Court  in 
a  proper  way  and  have  his  day  in  Court.  He  might  be  abl'j 
to  allege  and  prove  that  the  plaintiff's  claim  is  unfounded, 
that  he  had  paid  it  in  whole  or  in  part,  or  make  other  defence 
and  thus  avoid  the  lien. 

He  should  have  been,  and  must  yet  be,  made  a  party,  and 
have  opportunity  to  make  defence.  To  that  end,  let  this 
opinion  be  certified  to  the  Superior  Court. 

Error. 
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JOHN  A.  BOYDEN  AND  WIFE  v.  S.  A.  CLAEKE. 

Vendor  and  Vendee — CorttrcLct  for  Sale  of  Lalkd — Priviiy— 
Estoppel,  Equitable — Diligence — Negligence. 

1.  Neither  the  vendor  nor  the  assignee  of  the  vendee  in  ao  ezecoto; 

contract  to  convey  land  (the  assignee  having  received  thelegii 
title  from  vendor)  is  estopped  by  false  representations  madebf 
the  vendee,  while  in  possession,  to  a  third  party  in  relation  to  the 
boundary  of  the  tract. 

2.  One  who  invokes  the  doctrine  of  equitable  estoppel  must  show,  sot 

only  that  he  acted  in  good  faith,  but  that  he  used  reBsooable  dili- 
gence to  ascertain  the  truth  of  the  facts  upon  which  he  acted. 


This  was  a  crviL  action  for  trespass  upon  land,  tried  at  the 
Fall  Term,  1891,  of  the  Superior  Court  of  Watauga  County, 
before  Bynum,  J. 

The  plaintiff  offered  in  evidence  a  grant  from  the  Slate  to 
Richard  Greene,  dated  November  26th,  1802;  then  weifne con- 
veyances from  Richard  Greene  to  Isaac  (treene;  from  Isaac 
Greene  to  Elisha  P.  Miller;  from  the  executor  of  ElishaP. 
Miller  to  James  Steele;  from  James  Steele  and  wifetol^vis 
Harris,  and  from  Lewis  Harris  and  wife  to/cmcplaiDlitf.the^ 
last-named  deed  bearing  date  11th  day  of  October,  1877. 

Three  issues  involving  the  title,  the  trespass  and  damagej 
were  framed  and  the  jury  found  in  response  to  the  first  thiM 
the  plaintiff  was  not  the  owner,  thus  disposing  of  the  case. 

The  exceptions  grow  entirely  out  of  the  question  whethertbej 
representation  of  a  vendee  of  an  adjacent  tract  to  that  boughtj 
by  plaintiff  and  declared  on  in  the  action,  that  the  com- 
mon corner  of  the  two  tracts  was  at  a  certain  point  induced! 
the  plaintiff  to  buy,  and  if  he  was  misled  by  it,  whethertkj 
assignee  of  the  vendee,  who  subsequently  paid  the  vendor 
the  purchase-money  and  took  the  title  to  himself,  waseslop-| 
ped   to  deny  the  truth  of  the  representations-    The  otherj 
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material  facts  are  stated  Id  the  opinioD.  The  plat,  not  being 
necessary  to  an  understanding  of  the  questions  discussed,  is 
not  printed. 

Mr.  R  II  Battle,  for  plaintiff. 
Mr.  W.  C.  Newlandj  for  defendant. 

Avery,  J.:  The  defendant  Clarke  bought  the  equitable 
interest  of  one  Sherill,  which  the  latter  had  acquired  by  a 
bond  for  title  from  James  Harper  and  the  payment  of  a  part 
of  the  purchase-money.  Clarke  subsequently  paid  the  resi- 
due of  the  purchase-money  to  the  original  vendor  Harper, 
and  took  title  to  the  tractof  land,  which  the  jury  have  found 
(under  instructions  as  to  locating  the  boundaries,  which  are 
not  excepted  to)  covered  the  territory  on  which  the  trespass 
is  alleged  to  have  been  committed.  Their  finding,  in  view 
of  the  instructions  under  which  they  acted,  must  be  consid- 
ered by  us  as  conclusive  of  the  fact,  that  the  true  location  of 
the  plaintiff's  beginning  corner  is  at  pine  No.  1  on  the  plat, 
as  contended  by  the  defendant. 

The  plaintiff  claims,  however,  that  the  defendant  is  estop- 
ped to  deny  that  the  common  corner  of  his  and  the  defend- 
ant's land,  which  is  his  own  beginning  corner,  is  at  the  point 
designated  as  pine  No.  2  on  the  plat.  This  question  is  raised 
by  a  request  to  the  Court  to  charge  the  jury,  that  if  at  the 
time  when  the  plaintiff  John  A.  Boyden  bought  the  adjacent 
tract  for  his  wife  .the  feme  plaintiff,  or  before  Sherill,  the 
defendant's  assignor,  who  was  in  possession  as  the  vendee  of 
Harper,  told  him  that  the  common  corner  of  the  two  tracts 
was  at  the  point  indicated  on  the  plat  as  pine  No.  2,  and 
therefore  Boyden,  believing  the  representation  to  be  true, 
bought  the  land  from  Harris  and  paid  the  money  for  it,  then 
the  defendant  Clarke  would  be  estopped  by  the  conduct  of 
his  assignor  to  deny  the  truth  of  the  representations. 
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The  testimony  of  Boyden,  which  bore  upon  this  point,  was 
as  follows:  **I  had  the  land  surveyed  when  I  bought  it  in 
1877  ;  W.  W.  Sherill  showed  me  the  corner  at  pine  Xo  2; 
Sherill  was  then  claiming  the  adjoining  lands  to  this  tract 
under  James  Harper,  and  was  in  possession  (these  lands 
are  designated  in  the  plat  as  James  Harper's  grant,  thirty- 
eight  acres,  1848  ;  James  C.  Harper,  fifty  acres  granted  184S, 
and  David  Greene,  twenty-five  acres,  granted  1847);  these 
are  the  lands  that  Clarke  is  claiming  under  Sherill  since 
that  date." 

The  Court  was  not  bound  to  give  the  instruction  embodied 
in  this  prayer,  because  if  we  concede  that  there  wassuchi 
privity  in  estate  between  Sherill  and  Clarke  that  the  mis- 
leading representation  of  the  former  would  operate  in  any 
case  to  estop  the  latter,  it  would  be  essential  to  first  show 
that  Boyden  acted  upon  them  and  placed  himself  in  such  a 
position  that  he  must  suffer  loss  unless  they  are  treated  as 
true  and  binding  on  Clarke.  2  Herman  on  Estop.,  §945; 
Sedgwick  &  Waite,  §  843 ;  Bigelow  on  Estop.,  pp.  570, 63S, 
641 ;  2  Pom.  Eq.  Jur.,  ^812.  But  the  plaintiff  insists  that 
as  he  bought  immediately  after  Sherill  pointed  out  the  cor- 
ner to  him,  there  was  evidence  tending  to  show  that  he  was 
misled  by  the  statement,  and  that  it  was  error  torefaseto 
submit  that  question  to  the  jury,  and  he  is  entitled  to  have 
the  benefit  of  the  point  under  another  exception  and  his 
second  assignment  of  error. 

But  passing  over  this  question,  or  conceding,  for  the  sake 
of  argument,  that  if  a  privity  in  estate  was  shown  to  exist 
between  Sherill  and  Clarke,  such  that  the  representation  of 
the  former,  if  acted  on  by  Boyden,  would  estop  the  latter,  it 
would  have  been  the  province  of  the  jury  to  determine, 
whether  the  inference  could  be  fairly  drawn  from  the  fact 
that  Boyden  purchased  immediately  after  his  interview  with 
Sherill,  that  he  was  induced  by  the  statement  of  Sherill  to 
make   the   purchase,  it    would   be   manifestly   imqaaterial 
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whether  Boyden  bought  because  he  was  misled  as  to  the 
location,  or  for  some  other  reason,  if  in  contemplation  of  law 
Sherill  and  Clarke  did  not  sustain  such  relations  to  each 
other  as  that  the  conduct  of  the  one  would  bind  or  restrict 
the  rights  of  the  other.  The  defendant  holds  under  James 
Harper,  who  conveyed  to  him  all  his  right,  title  and  interest 
in  the  land.  Harper's  lien  could  not  have  been  impaired  by 
the  mistake  or  wilful  misrepresentation  of  his  vendee  so  as 
to  deprive  him  of  his  right  to  sell  under  a  decree  for  specific 
performance  all  of  the  land  covered  by  the  description  in 
his  contract.  Clarke  was  the  assignee  of  the  equitable 
interest  of  Sherill,  but  had  no  notice  of  the  representation 
made  to  Boyden.  Although  Clarke  bought  the  equitable 
interest  of  Sherill,  he  does  not  hold  in  subordination  to  him, 
but  to  Harper,  and  is  no  more  bound  or  restricted  than  was 
Harper,  the  vendor  of  Sherill,  because  from  the  very  nature 
of  the  transaction.  Harper's  security  would  be  impaired 
unless  he  could  give  the  pufchaser  either  from  Sherill  or  at 
judicicial  sale  a  good  title,  and  thus  induce  him  to  pay  the 
purchase-money  for  the  whole  tract.  It  would  be  giving 
very  great  latitude  to  the  doctrine  of  estoppel  in  pais  if  the 
mistaken  or  fraudulent  statements  of  a  vendee,  occupying 
land  under  a  contract  of  sale,  were  allowed  to  have  the  effect 
of  establishing  title  by  estoppel,  as  against  the  original  ven- 
dor and  the  assignee  of  the  original  vendee,  after  the  vendor 
had  performed  his  contract  by  conveying  to  the  assignee, 
both  grantor  and  grantee  being  ignorant  of  the  fact  that  any 
misrepresentation  had  been  made. 

"Privie3,"  saj's  Lord  Coke,  "may  be  comprehended  under 
two  general  heads,  privies  in  deed  and  privies  in  law ;  but  are 
generally  said  to  be  of  four  kinds,  1st,  privies  in  estate,  as 
doQor  and  donee;  2d,  prives  in  blood,  as  heir  and  ancestor  ; 
3d,  prives  in  representation  ;  4th,  privies  in  tenure,  as  land- 
lord and  tenant.  Coke  on  Lit,  271a."  But  while  we  are 
dealing  here  with  a  species  of  estoppel,  which  is  the  creature 
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of  the  courts  of  equity  and  operates  between  tlie  imme- 
diate parties  and  their  privies,  whether  by  blood,  by  estate 
or  by  contract  (2  Pom.  Eq.  Jur.  §  813)  it  nevertheless, in  this 
particular  instance,  necessarily  involves  principles  origina- 
ting in  the  doctrine  of  tenures,  because  of  the  contentioii 
that  there  is  a  privity  of  estate.  In  law,  the  vendee  islbe 
mere  tenant  of  the  vendor,  while  in  equity  the  vendee  is  the 
owner,  and  the  vendor  holds  the  legal  estate  to  secure  the 
payment  of  the  purchase-money.  The  courts  of  equity  have 
never  established  the  principle  that  the  tenant  could  by  his 
conduct  in  pais  diminish  his  lord's  estate  by  an  estoppel 
operating  on  the  superior,  nor  have  they  held  that  the  ven- 
dee, because  he  is  esteemed  the  owner  in  equity,  could  dimin- 
ish the  security  of  the  vendor  by  his  declarations,  whether 
made  ignorantly  or  fraudulently,  or  whatever  might  be  the 
effect  of  such  representation  on  others. 

Assuming  that  Clarke  now  holds  a  dee«l  from  Janies Har- 
per with  full  covenants  of  warranty  and  seizin,  and  that 
Boyden  is  declared  to  have  title  by  estoppel  on  account  of 
the  conduct  of  Sherill-,  Clarke,  as  an  innocent  purchaser, 
would  be  placed  in  a  very  strange  and  unfortunate  position. 
It  will  be  conceded  that  he  could  not  recover  for  the  loss  of 
the  strip  of  land  from  Harper  or  his  heirs,  because  the  mis- 
representations of  yherill,  the  tenant  in  law  and  vendee  in 
equity  of  Harper,  could  not  bind  him.  If  he  should  sue 
Sherill  for  damage,  the  all-sufficient  answer  to  his  demand 
would  be  that  the  assignment  involved  no  warranty  of  titie 
on  the  part  of  the  latter.  We  cannot  concede  that  such  is 
the  doctrine  of  equitable  estoppel. 

Where,  however,  a  person  invokes  the  aid  of  an  equitable 
estoppel,  on  the  ground  that  he  has  been  misled,  he  must  not 
only  have  acted  in  good  faith,  but  it  must  appear  that  hehas 
shown  reasonable  diligence  in  trying  to  ascertain  the  truth. 
2  Pom.  Eq.  Jur.,  §  813;  Thoraas  v.  Mosher,  20  N.  J.  Eq.,2o7: 
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Royce  v.  Waiaon,  73  N.  Y.,  597 ;   Wilcox  v.  Howell,  44  N.  Y., 
398;  Moore  v.  Bowman,  47  N.  H.,  494. 

If  a  prudent  person,  in  the  exercise  of  ordinary  care  and 
occupying  his  position,  would,  by  prosecuting  his  inquiries 
further  or  extending  his  investigations,  have  ascertained  the 
truth  before  acting,  relief  would  be  refused  on  the  ground  of 
negligence.  Applying  this  principle  to  our  case,  we  find  that 
the  plaintiffs  deed  described  his  land  as  beginning  on  a 
white-pine  stump,  it  being  the  stump  of  a  white-pine  tree, 
which  was  the  beginning  corner  of  what  is  known  as  "the 
old  Isaac  Greene  one  hundred-acre  tract  of  land,  said  corner 
being  about  thirty  feet  above  the  turnpike  road,  leading  from 
Blowing  Rock  to  Lenoir,  and  some  fifty  or  sixty  yards  north 
of  E.  C.  Pruden's  cottage  residence  at  Blowing  Rock,  and  said 
corner  being  some  twenty  or  twenty-five  steps  north-east  of 
a  bluff  of  rocks  situated  about  from  five  to  eight  steps  north 
of  said  turnpike  road,  and  then  runs  east  148  poles  to  a 
cucumber  on  Alexander  Martinis  old  line,  the  cucumber  now 
being  down ;  then  north  108  poles  to  a  red  or  S[)anish  oak  on 
said  line:  then  west  148  poles  to  a  stake;  then  to  the  begin- 
ning, said  tract  of  land  being  known  as  the  old  Isaac  Greene 
place  or  tract." 

It  appears,  from  the  testimony  of  Sherill,  that  when  the 
defendant  Clarke  proposed  to  buy,  a  survey  was  made  pre- 
liminary to  the  purchase,  and  in  order  to  locate  the  land 
which  Sherill  had  contracted  to  buy  from  Harper,  Clarke 
caused  a  survey  to  be  made  of  the  calls  of  the  old  deed,  under 
which  Boyden  claimed.  But  instead  of  accepting  as  true  the 
statements  of  the  proper  location  of  the  pine  at  the  stump,  as 
claimed  by  the  plaintiff,  Clarke  took  the  precaution  to  begin 
at  the  third  corner,  a  red-oak,  which  was  still  standing,  and 
to  reverse  the  calls  and  thereby  fix  the  true  location  of  the 
beginning  corner.  The  plaintiff  John  A.  Boyden,  who  was 
present  when  the  surveyors  passed  around  to  the  last  line, 
seems  to  have  conceded  that  the  line  then  run  (and  now  found 
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by  the  jury  to  be  the  true  line)  was  properly  located,  claim- 
ing only  that  he  held  beyond  it  the  land  under  fence  and  in 
his  possession  up  to  the  present  time. 

Guided  by  the  principle  we  have  stated,  it  is  manifestlhat 
a  Court  would  not  grant  relief  to  the  plaintiff,  as  agaiDst  the 
defendant  Clarke,  when  he  might  have  ascertained  the  true 
location  by  running  from  a  marked  corner,  as  Clarke  did. 
There  was,  therefore,  no  error  in  refusing  to  instruct  the jarr 
as  to  the  estoppel  in  pais. 

Shepherd,  J.  (dissenting) :  I  concur  in  the  conclusion  that, 
under  the  circumstances,  there  was  no  estoppel,  but  I  do  not 
assent  to  the  reasoning  of  the  Court  upon  the  other  points 
discussed  in  the  opinion. 

Per  curiam.  Affirmed. 


A.  C.  ROBERTS  et  al.  v.  RICHMOND  AND  DANVILLE  RAIL 

ROAD  COMPANY. 

Witnesnes — Comjyetency^  The  Codej  §590. 

Plaintiff  is  a  competent  witness  to  testify  as  to  a  contract  made  with  t 
deceased  agent  of.  a  railroad  company,  in  regard  to  the  cofflp&oj 
furnishing  cars  for  the  transportation  of  plaintifiTs  cattle. 

» 

Civil  action,  tried  before  Brown,  J.,  at  Spring  Term,  1891, 
of  Cherokee  Superior  Court. 

The  plaintiffs  alleged,  as  one  cause  of  action,  that  the 
defendant  agreed  to  have  in  readiness  and  supply  them  with 
certain  cars  at  a  time  and  place  specified,  in  which  certain 
cattle  were  to  be  transported  over  the  defendant's  railroad 
to  a  place  specified  ;  that  the  defendant  failed  to  keep  and 
perform  its  agreement,  etc.,  whereby  the  plaintiff  sustained 
damage,  etc. 
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I 

The  defendant  denied  the  material  allegations  of  the  com- 
plaint. 

This,  among  other  issues,  was  submitted  to  the  jury — 

"  2.  If  so,  did  the  defendant  fail  to  perform  its  contract  as 
alleged  in  the  complaint?" 

On  the  trial,  a  witness  for  the  plaintiffs  (one  of  them)  testi- 
fied, among  other  things,  as  follows :  "  I  made  an  agreement 
with  defendant's  agent  a^  Jarrett's  station  to  ship  them  (the 
cattle).  I  made  a  bargain  with  him  ;  I  think  his  name  was 
Buchanan." 

*'  The  defendant  objected  to  any  evidence  on  part  of  the 
plaintiffs  to  this  transaction  with  the  agent  Buchanan,  upon 
the  ground  that  Buchanan  is  dead." 

The  objection  was  sustained,  and  the  plaintiffs  excepted. 

The  plaintiffs  submitted  to  a  judgment  of  nonsuit,  and 
appealed. 

Messrs,  Ben.  Posey  and  Theo,  F,  Davidson^  for  plaintiffs, 
ilfr.  F.  H.  BusbeCy  for  defendant. 

Merrimon,  C.  J. — after  stating  the  facts :  The  obvious  pur- 
pose of  the  evidence  rejected  was  to  prove  the  special  con- 
tract of  the  defendant  to  supply  certain  cars  at  the  time  and 
place  specified  in  the  complaint,  and  that  it  failed  to  do  so. 
The  evidence  was  clearly  relevant  and  competent  for  that 
purpose,  and  we  are  at  a  loss  to  see  the  ground  of  objection 
to  it.  Unquestionably,  the  statute  {Tfie  Code,  §590)  did  not* 
apply,  as  seems  to  have  been  supposed.  The  plaintiffs  (the 
witness  was  one  them)  did  not  derive  their  "  interest  or  title," 
or  claim,  from  the  deceased  agent  of  defendant,  by  assign- 
ment or  otherwise.  That  agent  was  a  third  party,  and  on  the 
same  footing  as  any  other  person  having  no  interest  in  the 
present  cause  of  action.  Howertoa  v.  LattimeTy  68  N.  C,  370 ; 
Thomas  v.  Kelley,  74  N.  C,  416;  Molyneux  v.  Iluey,  81  N.  C , 
106. 

Error. 
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J.  W.  COOPER  V.  A.  WARLICK  et  al. 
Partition — Defence  Bond. 

Where  the  defendant  in  a  petition  for  partition  pleaded  sole  seian,  il 
was  error  to  strike  out  his  answer  without  notice,  becaose  no 
defence  bond  had  been  filed.  He  was  entitled  to  a  rule  to  ^w 
cause. 


Special  proceeding  for  partition,  begun  before  theGlerk 
of  the  Superior  Court  of  Cherokee  County,  and  beard  upon 
appeal  before  Brown^  J.,  at  Chambers. 

On  the  said  12th  day  of  February,  1891,  the  return  day  of 
the  summons,  the  defendants  Warlick  appeared  by  Mr.  Ben. 
Posej',  their  attorney,  and  filed  answer  to  the  plaintiff's  peti- 
tion claiming  to  be  sole  seized  and  possessed  of  the  land  and 
premises  described  in  the  petition,  but  failed  to  file  the  under- 
taking required  by  the  statute,  or  to  otherwise  comply  vith 
the  provisions  of  the  statute  so  as  to  entitle  them  to  answer. 
On  the  30th  dayof  March,  1891,  counsel  for  plaintiff  appeared 

before  the  Clerk  and  moved  the  Court  for  an  order  striking 
out  the  answer  of  the  defendants  Warlick,  and  for  judgment 
for  plaintiff^  as  prayed  for  in  his  petition,  which  motions  were 
granted  by  the  Court  without  giving  notice  to  defendants  or 
their  attorney. 

The  Clerk  granted  the  plaintiflf^s  motion,  struck  out  the 
defendants'  answer,  and  gave  judgment  for  the  plaintiff,  from 
whicli  the  defendants  appealed.  His  Honor  reversed  the 
order  of  the  Clerk,  and  directed  the  Clerk  to  give  notice  to 
the  defendants  of  a  day  by  which  the  defence  bond  must  be 
filed  or  leave  obtained,  in  manner  required  by  law,  to  defend 
without  bond.     From  which  judgment  the  plaintiff  appealed. 

Messrs,  R.  L.  Cooper  and  F.  P,  Axley  (by  brief)  and  G.S. 
Ferguson,  for  plaintiff. 

Messrs,  Beii.  Posey  and  T.  F.  Davidsmf  for  defendant. 
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Clark,  J.:  The  defendants  having  pleaded  sole  seizin  could 
Lave  been  required  to  file  a  defence  bond  under  section  237 
of  The  Code;  Vavghan  v.  Vincent^  88  N.  C,  116,  unless  they 
had  obtained  leave  to  defend  the  action  without  giving  the 
bond.  But  his  Honor  properly  held  that  "having  accepted 
the  answer  and  filed  it  on  the  day  fixed  for  pleading,  and  no 
objection  being  made  by  the  plaintiff,"  it  was  error  in  the 
Clerk  to  strike  out  the  answer,  after  it  had  been  on  file  forty- 
two  days,  without  notice  to  the  defendants,  and  to  give  a 
summary  judgment  against  them.  The  case  comes  within 
the  spirit  of  the  tenor  of  the  decision  in  McMillan  v.  Baker^ 
92  N.  C,  110.  The  Court  below  committed  no  error  in  set- 
ting the  judgment  aside  and  directing  the  Clerk  to  give 
notice  to  defendants  of  a  day  by  which  the  defence  bond 
must  be  filed  or  leave  obtained,  in  the  manner  required  by 
law,  to  defend  without  giving  it.  It  has,  in  like  manner, 
been  held  that  when  the  prosecution  bond  has  not  been  given, 
but  the  plaintiff  has  been  permitted  to  go  on  and  prepare  his 
case  for  trial,  the  Court  will  not,  on  motion  of  the  defendant, 
dismiss  the  action  peremptorily  for  want  of  the  bond,  but  will 
permit  the  plaintiff  to  prepare  and  file  his  bond.  Brittain  v. 
HoweU,  19  N.  C,  107;  Riissell  v.  Saunders,  48  N.  C,  432; 
Albertson  v.  Terry,  at  this  term.  Indeed,  it  appears  by  defend- 
ants' affidavit,  which  is  not  denied,  that  they  were,  and  are, 
still  ready  to  file  the  requisite  bond,  if  required  to  do  so. 

Affirmed. 
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JOHN  W.  PARTON  et  a),  v.  M.  S.  ALLISON  et  al. 
Dower y  Assignment  of — Jarisdictimi. 

1.  The  right  to  apply  for  allotmeDt  of  dower  by  special  proceeding  under 

§2111  of  The  Code  is  a  l^gal  right.  |iersonal  to  the  widow,  and 
cannot  be  transferred  by  assignment. 

2.  Where  the  right  to  dower  has  been  assigned,  before  allt>tinent.  tke 

assignee's  remedy  to  enforce  ic  is  b3-  a  ciril  action  in  term:  the 
Clerk  of  the  Superior  Court  has  no  jnrisdic:ion. 

This  was  a  special  procekdinCf  for  dower,  commenced 
before  the  Clerk  of  the  Superior  Court  of  HAYWOODGmuty, 
and  heard  upon  demurrer  at  Fall  Term,  1801,  MmivwnJ^ 
presiding. 

The  petition  alleged  that  one  Owens  had  died  seized  of 
certain  lands;  that  he  left  surviving  him  his  wife,  who  was 
entitled  to  dower;  that  slie  had  sold  and  conveyed  berdower 
right  to  the  petitioners,  who  now  prayed  that  dower  might 
be  assigned  them. 

The  defendants  demurred,  for  that — 

1.  That  the  alleged  right  of  dower  is  only  a  thing  in 
laction  and  cannot  be  assigned,  so  as  to  authorize  the 
assignee  to  bringsuit  in  his  own  name.  r 

3.  That  this  Court  has  no  juri-dicton  under  the  facts 
alleged  in  the  petition,  for  that  it  is  not  alleged  that  the 
widow^s  dower  has  been  assigned,  and  before  assignment  it 
is  only  a  thing  in  action  not  arising  out  of  contract 

His  Honor  sustained  thedemurrer,  and  p'aintitfs  appealed. 

Messrs.  W.  L  Norwood,  T,  F.  Davidson  and  J,  M.  Mood}f, 
for  plaintiffs. 

Mr.  G.  S.  Fcrgmon,  for  defendants. 
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Per  Curiam. 

His  Honor,  in  sustaining  the  demurrer  to  the  jurisdiction, 
was  of  the  opinion  that  the  right  io  "apply  for  assignment 
of  slower  by  petition  in  the  Superior  Court  as  in  other  cases 
of  special  proceedings"  {The  Coc/f,  §2111)  "is  a  legal  ri^ht, 
and  personal  to  the  widow,  and  cannot  be  assigned  to 
another;  and  that  the  sale  by  th«  widow  of  her  right  of 
dower,  before  dower  was  assigned  to  her  according  to  law, 
was  an  equitable  assignment  of  her  right,  to  be  enforced  in 
a  court  of  equity  by  a  civil  action,  and  not  by  a  special 
proceeding,  and  tlia»  the  Clerk  had  no  jurisdiction."  The 
ruling  is  supp  )rted  by  several  decisions  of  this  Court.  Pot- 
ter V.  EoeriU,  7  Ired.  Eq.,  152;   Tate  v.  Powe,  G4  N.  C,  644  ; 

EfianU  V.  Efland,  96  N.  C,  488. 

Affirmed. 


J.  W.  CULP   AND  WIFE  tt  al.  v.  D    P.  LEE,  EX'R  OF  THOMAS 

RUSSELL. 

WUl  —  Devise — Guardian   and    Ward — Administration  —  Stat- 
ute of  Limitations. 

1.  Under  a  devise,  in  a  residuary  claUvSe,  that  the  surplus  of  testator's 
estate  should  be  equally  divided  between  P.,  M.  and  the  children 
of  S..  "  share  and  share  alike,  to  each  and  every  of  them,  their 
executors,  administrators  and  assignees  absolutely  forever,^'  the 
devisees  took  per  capita,  and  a  child  of  S.,  born  after  the  testator, 
was  entitled  to  share  with  the  other  children. 

3.  If  a  guardian  ban  received  from  an  executor  or  administrator  a  less 
sum  in  settlement  than  was  due.  the  ward  may  sue  either  the 
guardian  or  the  executor  or  administrator  for  the  unpaid  amount; 
and  the  fact  that  a  settlement  had  been  made  between  the  guar- 
dian and  the  executor  is  not  conclusive  in  an  action  by  the  ward 
against  such  executor  or  administrator,  its  only  effect  being  to 
impoee  the  burden  on  the  ward  of  showing  that  the  settlement  with 
the  guardian  was  not  a  complete  payment  of  th(^  amount  due. 
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3.  Where  an  executor  filed  his  fiaal  account  in  1876,  and  the  distribu- 
tees, who  then  and  until  they  became  of  age.  had  a  guardian,  did 
not  bring  suit  for  an  alleged  balance  due  under  the  testator  b 
will  until  1891:  Held,  the  action  was  barred  by  the  statute  of 
limitations. 

This  was  a  civil  action  to  recover  a  sum  of  money  due 
the  plaintiffs  under  the  will  of  Thomas  Russell,  tried  at  the 
Fall  Term,  1891,  of  the  Superior  Court  of  Mecklexbcrg 
County,  before  Hoke,  J.,  who  upon  agreement  of  the  parties 
found  the  facts,  trial  by  jury  being  waived.  The  action  was 
commenced  in  February,  1891. 

It  was  admitted  on  the  part  of  defendant  that  the  /flw 
plaintiff  was  twenty-two  years  of  age  and  married  before 
coming  of  age,  and  the  male  plaintiff  twenty-five  years  of 
age  at  the  time  of  trial,  and  on  behalf  of  the  plaintiif  that 
D.  P.  Lee,  executor  of  Thomas  Russell,  filed  an  account  Decem- 
ber 19th,  1876,  in  the  Clerk's  oflBce  of  said  county,  showing 
a  balance  in  his  hands  of  $1,310.46,  which  said  sum  vas 
thereupon  equally  distributed  among  Philip  J.  Russell,  Mary 
Russell  and  Charles  Stanford,  guardian  for  the  children  of 
Martha  Stanford,  in  three  equal  parts. 

Upon  the  pleadings,  admissions  and  evidence,  after  argu- 
ment by  counsel,  his  Honor  found,  as  conclusions  of  law— 

1.  That  the  children  of  Martha  Stanford  were  entitled, 
under  the  will  of  Thomas  Russell  to  participate  per  ctptto 
and  not  per  stirpes  in  the  distribution  of  the  personal  estate 
of  said  Thomas  Russell. 

2.  That  the  child  of  Martha  Stanford,  born  the  day  after 
testator's  death,  was  entitled  to  share  with  the  other  chil- 
dren. 

3.  That  plaintiffs'  cause  of  action  was  not  barred  by  the 
statute  of  limitations,  and  that  the  cause  of  action  existed 
against  the  defendant. 

The  defendant  excepted.  Judgment  was,  thereupon,  ren- 
dered for  the  plaintiffs,  and  defendant  appealed. 
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The  defendant  assigned  as  error — 

1 .  That  his  Honor  found,  from  the  evidence,  that  the  plain- 
tiffs' cause  of  action  was  against  the  defendant,  and  not 
against  their  guardian  Thomas  Stanford. 

2.  That  he  found  that  the  plaintiffs'  cause  of  action  was 
not  barred  by  the  statute  of  limitations. 

3.  That  he  found  that  Henry  Stanford,  the  child  of  Martha 
Stanford,  born  after  testator's  death,  was  entitled  to  share  in 
the  distribution  under  the  residuary  clause  of  the  will. 

4.  That  his  Honor  found  that  under  the  will  of  said  Thos. 
Russell,  the  children  of  Martha  Stanford  were  entitled  to  take 
per  capita  and  not  per  stirpes. 

The  clause  in  the  will  of  Thomas  Russell,  pertinent  to  the 
questions  decided,  is  set  out  in  the  opinion. 

Messrs,  E.  T.  Cansler  and  J.  A.  Bell  (by  brief),  and  C.  W, 
Tillett,  for  plaintiff 
No  counsel  contra. 

Clark.  J.: 

1.  The  direction  in  the  residuary  clause  that  the  "  surplus 
shall  be  equally  divided  and  paid  over  to  Philip  J.  Russell, 
Miss  Mary  Russell  and  the  children  of  my  niece  Martha, 
wife  of  Charles  Stanford,  in  equal  portion,  share  and  share 
alike,  to  them,  and  each  and  every  of  them,  their  executors, 
administrators  and  assigns  absolutely  forever,"  was  properly 
construed  as  a  devise  per  capita,  and  not  to  the  children  of 
Martha  Stanford  per  stirpes  as  a  class.  The  authorities,  Bry- 
ant v.  Scott,  21  N.  C,  155;  Cheeves  v.  Bell,  54  N.  C,  234;  Har- 
veil  V.  Davenport,  58  N.  C,  4;  Hill  v.  SpruiLl,  39  N.  C,  244; 
WalleT  v.  Forsythe,  62  N.  C,  353;  Harris  v.  Phifpot,fo  N.  C, 
329;  Lane  v.  Lane,  60  N.  C,  630 ;  Ward  v.  Stow,  17  N.  C,  509, 
and  other  cases  cited  by  counsel,  are  in  point.  There  is 
nothing  in  the  will  which  takes  this  case  out  of  the  settled 
rule  of  construction.     The  intention  of  the  testator  expressed 
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tliat  the  surplus  shouU]  he  "equally  divided"  between  the 
beneficiaries,  Philip  Russell,  Mary  Russell  and  the  children  of 
Martha  Sumford,  and  that  they  ^hall  take  *'in  equal  portion, 
sliare  and  share  alike,  to  them  and  each  and  every  of  thm!' 
points  clearly  to  a  per  capita  division  among  them 

2.  The  child  of  Martha  Stanford,  born  ihe  dav  after  the 

ftp 

testator's  death,  is  entitled  to  share  with  the  other  children. 
Baninger  v.  Cowariy  55  N  C,  436. 

3.  If  the  guardian  received  for  his  wards  a  less  sum  than 
they  were  entitled  to  "eceive,  it  is  true  they  can  sue  the  guar- 
dian and  his  sureties  for  his  default,  but  thev  havetheirele^ 
tion  to  sue  either  the  gu  irdian  or  the  executor  from  whom 
he  insufficiently  collected  the  fund  devised  to  them,  or  both. 
Harris  v.  Harrison,  78  N.  C,  202;  Luton  v.  Wilcox,  83  N.  (.., 
21.  It  has  been  held  that  where  a  receiver,  appc»inted  to 
take  charge  of  a  ward's  estate,  makes  a  settlement  with  the 
guardian  and  executes  a  relea}e  to  him,  even  un«ler  the  direc- 
tion of  the  Court,  such  settlement  and  release  are  not  corcla- 
sive  against  the  ward.  Temple  v.  Williams,  91  N.  C,  82.  The 
settlement  made  in  this  case  by  the  defendant  with  the  guar- 
dian of  the  plaintiffs,  had  no  other  effect  than  to  put  the  bur- 
den on  plaintiffs  to  j)rove  that  the  settlement  made  by 
defendant  with  their  guardian  was  not  a  full  payment  of  the 
sum  due  them,  and  which  the  guardian  should  have  collected 
in  their  behalf. 

4.  When  the  defendant  filed  his  final  account  19th  Decem- 
ber, 1876,  it  closed  the  trust  as  between  him  and  the  dis- 
tributees, if  suijuriSy  so  that  the  lapse  of  ten  years  certainly 
would  bar  an  action  against  him.  The  Code,  §  158;  Wyrid 
v.  Wijrick,  106  N.  C,  86.  If  not,  indeed,  six  years.  The  Code. 
§  154  (2);  Vaughan  v.  Hines,  87  N.  C,  445 ;  Andres  v.  ?o?rf/i. 
97  N.  C,  155;  Kennedy  v.  Cromwell,  lOS  N.  C,l.  If  the 
plaintiffs  had  been  without  a  guardian  to  represent  them,  the 
statute  would  not  have  run  against  them  till  one  had  been 
appointed,  or  the  disability  of  non-age  had  been  removed. 
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Brawley  V.  BranleijyHi  this  term.  But  here,  the  guardian 
was  appointt<l  in  November,  1S73,  and  the  defendant  has 
been  exposed  to  an  action  by  him  since  the  account  was 
filed  in  December,  1870,  more  than  ten  year.-",  and  the  prin- 
ciple applies  that  a  cause  of  action  barred  against  a  trustee, 
is  barred  against  the  ceMui  que  twst  also.  Welborn  v.  Fivley,  52 
N.  C,  -Ji'S;  Herndon  v.  Pratt  J)d  N.  C,  327;  Oayton  v.  Cagle, 
97  N.  C.  300;  King  v.  Rhew,  108  N.  C,  696.  If  the  trustee, 
the  guardian,  was  faithless,  or  negligent,  he  was  liable  on  his 
bond  to  an  action  by  his  wards  alter  their  arrival  nt  age.  If, 
at  that  time,  the  defendant  ha»l  not  become  protected  by  the 
lapse  of  ten  years  from  tiling  his  tifial  account,  the  plaintiffs 
could  have  brought  action  against  him  as  well  a^s  the  guar- 
dian, as  we  have  said  above.  Harris  v.  Harrison,  78  N.  C,  202. 

Error. 


JOHN  R.  GEER  v.  JANE  GEER  et  al. 

Evidence,  Original  Records — Deeds  —  Jurisdiction  of  Former 
Courts  of  Equity  —  Action  to  Recover  Land  —  Recovery  upon 
Equitable  Title — Deed  %oithout  Seal. 

1.  The  original  record  of  an  equity  proceeding  transferied  to  the  Supe- 

rior Court  is  competent  evidence.  A  transcript  in  such  case  is 
not  necessary. 

2.  An  ex  parte  petition  for  partition  was  cognizable  in  the  former  courts 

of  equity. 

3.  That  a  deed  is  without  seal  does  not  affect  its  competency  as  evidence: 

this  defect  goes  to  its  legal  effect. 

4.  In  an  action  to  recover  land,  the  plaintiff  may  recover  upon  the  equita- 

ble title,  although  not  pleaded,  when  the  Court  would,  in  a  direct 
proceeding,  correct  a  formal  defect,  or  where  the  dry  legal  title  is 
outstanding  in  another;  aliter,  when  extrinsic  evidence  is  nec- 
essary to  establish  the  equitable  owners<hip.  S  >,  in  this  action, 
plaintiff  may  recover  upon  a  deed  of  a  commissioner  of  the  Court 
without  seal. 
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This  was  a  civil  action  to  recover  land,  tried  before  Mer- 
rimon,  /.,  at  Spring  Term,  1891,  of  Rutherford  Superior 
Court. 

The  plaintiff  offered  in  evidence  what  purported  to  be  the 
original  records  in  a  suit,  or  proceeding,  in  the  old  court  of 
equity  held  for  the  county  c»f  Rutherford  at  Spring  Session, 
1866,  and  continuing  for  some  time  thereafter,  having  been 
transferred  to  the  present  Superior  Court,  in  ease  of  the  heirs 
at  law  of  John  Geer.  This  evidence  was  objected  to  upon 
the  ground  that  the  record  being  that  of  the  old  court  of 
equity,  there  should  have  been  a  transcript  made  for  this 
Court.     Objection  overruled.     Exception  by  defendani. 

The  plaintiff  offered  in  evidence  the  petition  filed  in  the 
cause  at  Spring  Term,  1866,  of  said  court  of  equity.  Of 
which  the  following  is  a  copy  : 

"The  petition  of  William  Geer  and  others,  respectfully 
showeth  unto  your  Honor  that  John  Geer,  Sr.,  late  of  said 
county,  died  intestate  (leaving  a  widow  who  is  now  dead), 
leaving  your  petitioners  his  only  heirs  at  law  upon  whom 
his  real  estate  descended,  between  tluem  equally  to  be  divided 
as  tenants  in  common,  there  being  seven  heirs  as  above  rep- 
resented. And  your  petitioners  further  show  that  the  said 
intestate,  at  the  time  of  his  death,  was  seized  of  the  follow- 
ing tracts  of  land,  to-wit:  'One  tract  known  as  the  Costeu 
tract,  five  hundred  and  twenty-nine  acres;  another  iract 
known  as  the  Lynch  place,  containing  six  hundred  and  fifty- 
seven  acres;  another  tract  known  as  the  Larger  trac^ con 
taining  two  hundred  acres;  another  known  as  the  Morris 
tract  containing  twenty  acre?.  Some  of  the  aforesaid  lands 
are  fine  bottom  lands  and  very  valuable.*  *  *  *  Your 
petitioners  further  show  that  they  desire  the  aforesaid  lands 
to  be  dis()osed  of  in  an  equitable  manner  amongst  them, 
either  by  partition  or  sale,  as  your  Honor  may  think  most 
beneficial  to  the  parties,"  etc. 
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Objection  by  defendant,  upon  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  give  the  Court  jurisdiction. 
It  being  an  ez  parte  proceeding,  the  parties  could  have 
effected  a  sale  without  invoking  the  aid  of  a  Court.  Objec- 
tion overruled.     Exception  by  defendant. 

The  deed  of  M.  0.  Dickerson,  Clerk  of  the  Superior  Court, 
conveying  the  land  in  dispute,  was  offered  by  plaintiff,  dated 
15th  August)  1878,  It  was  admitted  that  this  deed  made  by 
the  Clerk  was  not  under  seal.  Defendants  objected  to  its 
introduction  as  a  deed,  claiming  that  it  was  not  a  deed.  The 
Court  ruled  that  the  objection  had  respect  rather  to  the  legal 
effect  of  the  paper  than  to  its  admissibility  as  evidence,  and 
allowed  the  paper  to  be  introduced  and  read.  Defendant 
excepted. 

Defendant  asked  the  Court  to  charge  the  jury,  that  as  the 
deed  above  mentioned  from  the  Clerk  was  not  under  seal, 
the  plaintiffs  were  not  entitled  to  recover,  as  the  deed  was 
defective.     Refused.     Exception  by  <lefendMnt. 

The  Court  held  that  the  plaintiffs  were  entitled  to  recover 
upon  an  equitable  title  if  they  had  shown  such.  Defendant 
admitted  that  plaintiffs  had  the  equitable  title  to  the  land, 
and  was,  in  equity,  the  owner,  but  excepted  to  this  ruling, 
upon  the  ground  that  the  plaintiff  had  not  alleged  any  equita- 
ble claim  in  his  complaint,  and  therefor^  could  not  recover 
upon  failure  of  his  legal  title,  and  that  the  complaint  did 
state  facts  sufficient  to  constitute  a  cause  of  action  upon  the 
evidence  adduced.     Overruled.     Exception  by  defendants. 

The  defendant's  admission  that  plaintiff  was  an  equitable 
owner  was  made,  reserving  the  benefit  and  right  of  their  pre- 
vious exceptions. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  a{)pealed. 

Messrs.  Justice  &  Justice  (by  brief),  for  plaintiff. 
Mr.  J.  A.  Forney,  for  defendant. 
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Shepherd,  J. : 

1.  We  see  no  force  in  the  first  exception.  It  appears  that 
the  *'suit  or  proceeiHng"  in  the  old  court  of  equity  whs  trans- 
ferred to  the  Superior  Court,  and  it  being  consntuted  there, 
it  wt'uhl  seem  very  clear  that  a  transcript  was  unnecessary. 
Constitution  of  18G0,  Art.  4,  §  25;  C.  C.  P.  of  1868,  §§400, 
142;  Stardy  v.  Mammgill,  63  N.  C,  558;  Mason  \\  MUe»M 
N.  C  ,  564  ;   O^vnaissioners  v.  Blackbuni,  68  N.  C,  406. 

2.  The  objection  that  the  '"  petition  did  not  state  facts  suffi- 
cient to  give  the  Court  jurisdiction,"  is  equally  untenable.  It 
is  true  that  the  proceeding  wa«  ex  parte,  and  tiiat  the  parlies 
might  have  unite<l  in  a  sale  without  invoking  the  aid  nf  the 
Cour  .  but  thi^  did  not  prevent  them  from  having  ;i  divisi -n 
or  sale  by  judicial  proceedings.  The  petition  w«s  filed  by 
the  heirs  of  John  Geer,  Sr.,  and  after  describing  the  Itnd  and 
the  respective  interests  of  the  parties  as  tenants  in  common, 
it  priiyed  that  the  hind  miglit  "be  disposed  of  in  jin  equita- 
ble mnnneramongst  tliem,eit]ier  by  partition  or  j-ale, asyour 
Honor  may  think  most  beneficial  to  the  parties,"  etc.  The 
petitii'n  surely  stated  sufficient  faots  to  confer  jurijrdiction, 
and  it  was  expressly  provided  that  such  a  proceeding  was 
cognizable  by  a  court  of  equity.  Rev.  Code,  ch.  82,  §§  1,  6. 
See  also  Skinners  heir-!,  ex  parte,  2  D.  &.  B.  Eq.,  64. 

3.  The  third  exception  to  the  admission  of  the  "deed "of 
the  Clerk,  because  it  had  no  ^eal,  is  also  overruled.  The 
Court  very  properly  held  *'  that  the  objections  had  respect 
rather  to  the  legal  effect  of  the  paper  than  to  its  admissibility 
as  evidence." 

4.  The  remaining  exceptions,  thit  the  plaintiff  could  nut 
recover  uf>on  said  paper-writing,  and  that,  admitting  that  it 
conferred  the  ecjuitable  title,  it  was  necessar}'  that  it  should 
be  pleaded  as  such,  cannot,  in  our  opinion,  bo  sustained. 

It  has  been  fully  seitled  that  a  plaintiff  may  recover  in 
ejectment  upon  an  equitable  title  {Taylor  y  Eatman,  92  N.C., 
601;  Murray  v.  Blacklec^ge,  71  N.  C,  492;  Condryv,  Cheshire, 
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88  X.  C,  375) ;  and  where,  upon  the  face  of  record  evidence, 
like  that  before  us,  the  Court  would,  in  a  direct  proceeding, 
as  a  matter  of  course,  order  the  correction  Vf  a  merely  formal 
defect  in  the  execution  of  its  decree,  it  is  unnecessary  (though 
perhaps  the  belter  practice)  to  .set  forth  the  facts  in  the 
pleading. 

The  same  is  true  where  it  appears  from  the  documentary 
evidence  that  the  dry  legal  title  only  is  outstanding  in 
another,  but  where  it  is  necessary  to  establish  such  equitable 
ownership  by  extrinsic  testimony,  then  the  facts  should  be 
pleaded,  the  rule  being  that  whenever,  in  such  cases,  it  was, 
under  the  former  system,  necessary  to  invoke  the  aid  of  a 
court  of  equity,  the  facts  necessar}'  to  warrant  such  equitable 
relief  must  now,  under  the  present  practice,  he  specifically 
set  forth  in  the  pleading?. 

Affirmed. 


L.  B.  LEATHERWOOD  v.  A.  J.  FULBRIGHT. 

Action  to  Recover  Lawt — Recovery  vpon  Equitable  Title — Plead- 
ing— Defective  Cavse  of  Action — Dismissal — Antendnieiit  in 
Supreme  Covrt. 

1.  A  complaint  which  states  that  the  plaintiff  is  the  equitable  owner  of 

land,  but  sets  forth  no  facts  in  support  of  the  equitable  title,  except 
that  plaintiff  has  a  liond  for  title  from  a  third  party,  does  not  state 
a  cau'^e  of  action,  and  the  action  will  be  dismissed  in  the  Supreme 
Court,  upon  motion. 

2.  If  it  had  appeared,  during  the  progress  of  the  trial,  that  the  evidence 

sustained  issues  embodying  the  averment  of  payment  of  the  pur- 
chase-money by  the  plaintiff,  an  amendment  would  have  been  per- 
mitted in  the  Supreme  Court,  and  the  action  would  not  have  been 
dismissed. 
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Civil  action  for  the  recovery  of  land,  tried  before  Mm- 
mon,  J.,  at  Fall  Term,  1891,  of  Haywood  Superior  Cfeurt. 

Upon  an  intimation  of  the  Court  that,  upon  the  plaiutiffs 
evidence,  he  was  not  entitled  to  recover,  the  plaintiff  sub- 
mitted to  a  nonsuit  and  appealed. 

Messi'S.  J.  M.  Moody  and  T.  F,  Davidson,  for  plaintiff 
Mr.  0.  S.  Ferguson,  for  defendant. 

Per  Curiam, 

The  defendant  moved  in  this  Court  that  the  action  bedis- 
missed  for  that  the  complaint  did  not  set  forth  facts  sufficient 
to  constitute  a  cause  for  action.  The  plaintiff  alleges  tbit 
he  is  the  equitable  owner  of  the  land,  and  demands  poeses- 
sion  of  the  same.  No  facts  are  set  forth  in  support  of  this 
equitable  title,  except  that  the  plaintiflF  has  a  bond  from  one 
Rogers  to  convey  the  land  to  him  upon  the  payment  of  one 
thousand  dollars.  There  is  no  allegation  that  he  has  paid 
any  part  of  the  purchase-money,  or  that  he  has  ever  been 
in  possession.  While  it  is  true  that  one  may  recover  upon 
an  equitable  title  in  an  action  in  the  nature  of  ejectment 
(Taylor  v.  Eatman,  92  N.  C,  601),  it  is  nevertheless  essentia 
that  he  should  set  forth  the  facts  upon  which  the  same  is 
grounded.  See  rule  as  stated  in  Geer  v.  Geer,  ank.  679. 
There  is  here  nothing  but  an  executory  contract  with  no 
averment  as  to  payment,  and  it  is  plain  that  no  cause  of 
action  is  stated. 

Had  the  case  proceeded  to  trial  upon  the  merits,  and  upon 
evidence  sustaining  issues  embodying  the  essential  circum- 
stances, a  motion  to  dismiss  would  not  be  allowed.  In  that 
event,  the  Court  below,  or  this  Court,  would  have  ordered 
the  pleadings  to  be  amended  so  as  to  conform  to  the  facts 
found.  Baker  v.  Garris,  108  N.  C,  227.  Such  is  not  the  case 
here,  and  we  think  the  motion  should  be  allowed. 
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This  renders  it  unnecessary  to  notice  the  ruling  of  the 
Court  upon  the  insuflBciency  of  the  description  "in  the  bond 
for  title.  The  attention  of  counsel,  however,  is  directed  to 
the  case  of  Perry  v.  Scott,  ante,  374. 

Dismissed. 


*0.  W.  PATTON  V.  CITY  OF  ASHEVILLE. 

Dower —  Vested  Rights. 

A  widow  who  married  since  the  common  law^dower  act,  is  not  entitled 
to  dower  in  lands  sold  during  coverture  under  execution  for^debts 
contracted  prior  to  the  dower  act.  Andj^this  is^  not^  changed 
because  some  of  the  debts  under  whichlthe^nds  were  sold  were 
contracted  subsequently.  In  this  view,  the  dower  act  does  impair 
the  obligations  of  the  contract  between  debtor  and  creditor. 

This  was  a  civil  action,  tried  before  Browriy  J,  at  Spring 
Term,  1891,  of  Buncombe  Superior  Court. 

Upon  the  facts  agreed,  there  was  a  judgment  for  the 
defendant,  from  which  the  plaintiff  appealed.  The  facts  are 
sufficiently  stated  in  the  opinion. 

Messrs,  W.  R.    WhUson  (by  brief)  and)  T.  F.  Davidson,  for 
plaintiff. 
Messrs.  C,  A.  Moore  and  F.  A.  Sondley,  for  defendant. 

Clark,  J.:  The  husband  of  the  plaintiff  acquired  the 
land  in  1858.  He  was  married  to  plaintiff  in  lb69,  since 
the  act  restoring  the  common  law  right  of  dower.  The  land 
was  sold  in  1882,  under  execution  issuing  on  judgments,  a 
large  part  of  which  were  obtained  on;|^debts  contracted  in 
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18G0.  Her  husband  having  died  s  nee  the  sale,  the  plain- 
tiiT  seeks  in  this  action  to  have  her  dower  laid  off  in  the 
laud  which  has  now  been  conveyed  by  the  purchaser  at  the 
execution  sale  to  ihe  defendnnt. 

We  are  unable  to  distinguish  this  case  from  the  similar 
question  rai'^ed  as  to  the  homestead,  which  has  been  seitW 
by  Edwards  v.  Keaney.^o  U.  S.  Re[\,  595;  lb.,  79  N.C.OfU, 
and  succeeding  c.ises  in  this  State  down  to  Lmg  v.  ftVtfr, 
105  N.  C  90. 

When  these  debts  were  created  in  1860,  there  was  no^over 
or  homestead  which  could  be  set  up  against  the  collectionof 
the  judgment  under  the  execution  i-ssued  thereon  daring 
the  debtor's  life-time.  If  the  plaintiff  can  now  claim  dower, 
it  is  >olely  under  and  by  virtue  of  a  s'atute  enaced  since 
18(50. 

The  Constitution  of  the  United  States  prohibits  any  Sale 
from  passing  any  act  impairing  the  obh'gation  of  a  conlrad 
After  the  decisions  sibove  named,  it  should  require  noargo- 
ment  to  show  that  the  act  giving  dower  in  "aillanJsof 
which  a  deb  or  is  seized  at  any  time  rluring  overture,' is  in 
impairment  of  the  obligation  assumed  by  a  debtor  as  to 
debts  created  by  him  prior  to  the  passage  of  such  act.  The 
obligation  of  the  contract  made  by  a  debtor  contrnctinga 
debt  in  K'SOO,  was,  not  that  the  creditor  should  have  a  lien 
on  his  property;  that  could  be  done  by  giving  a  mortgage. 
Nor  was  it  that  the  debtor  could  nut  alien  his  property:  tbat 
would  put  restrictions  on  trade,  which  was  against  public 
policy.  The  law  then  in  force  recognized  in  the  creditt^r 
no  lien  or  power  to  prevent  the  aliehati«>n  of  land  ••ythe 
debtor,  and  he  coniracted  with  no  such  right.  But  the  law 
then  in  force  gave  the  creditor  a  remedy  in  the  collection  of 
his  debt  without  let  or  hindrance  from  dower-right  in  ihe 
widow  or  a  homestead  in  the  debtor  himself,  his  widow  or 
children.     The  statute  passed  after  that  time  could  not  lessen 
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or  impair  the  extent  of  the  remedy  which  the  creditor  pos- 
sessed at  the  time  of  the  contracting  of  the  debt. 

The  statute  in  force  in  1860  did  not  permit  the  husband 
by  a  contract  of  marriage  to  settle  on  his  wife's  property  in 
derogation  of  the  rights  of  creditors.  Rev.  Code,  cii.  37,  §25. 

That  the  sale  was  made  under  several  executions,  some 
of  which  were  issued  on  judgments  obtained  on  debts  con- 
tracted since  the  present  dower  and  homestead  were  adopted, 
could  not  affect  the  title  of  the  purchaser  at  such  sale.  He 
subsequently  conveyed  to  the  defendant.  The  debtor,  as 
against  the  creditors,  whose  debts  were  contracted  since  the 
adoption  of  the  homestead,  was  entitled  to  the  value  of  his 
homestead  out  of  the  proceeds  of  such  sale,  after  payment  of 
the  executions  issued  for  debts  contracted  prior  to  ihe  home- 
stead. This  was  so  held  in  favor  of  the  husband  of  the 
plaintiff  .as  to  this  very  snle.    Wilson  v.  Paiton,  87  N.  C,  318. 

Wh^-re  a  debt  is  contracted  since  the  passage  of  the  pres- 
ent act,  the  widow  of  the  debtor  is  entitled  to  dower  (when  not 
released  in  the  manner  required  by  law),  and  even  though  the 
debtor  at  the  lime  of  the  i-reation  of  the  debt  was  a  single 
raan.  Th^  parties  contract  with  the  knowledge  that  the  cred- 
itor's remedy  is  subject  to  that  contingency.  But  here,  when 
the  debt  was  made  there  could  be  no  such  matter  in  con- 
templalion  of  the  parties,  and  the  act  since  passed  could  not 
restrict  the  creditor's  remedy  into  narrower  limiis.  As  to 
them,  when  the  sale  was  made  in  1882  the  plaintiff's  hus- 
band being  then  alive,  the  plaintiff's  dower  was  no  i-existent 
and  tlje  purchaser  at  such  sale  acquired  title  to  the  property 
unincumbered  by  anv  right  of  dower.  When  these  debts 
were  made,  the  right  of  dower,  which  the  wife  of  the  debtor 
could  acquire,  was  '*in  lands  of  which  the  husband  may  die 
seized  and  possessed  "  The  husband  did  not  die  "seized  and 
possessed"  of  this  land,  and  his  widow's  claim  f,»r  dower 
therein  was  properly  denied 

Affirmed. 
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ASHEVILLE  STREET  RAILWAY  COMPANY  v.  CITY  OF 

ASHEVILLE. 

Injunction — Municipal  Corpwations — Contract  with  StreH  Rail- 
way  Company. 

1.  Where  a  city,  by  authority  of  its  charter,  granted  a  street  railvaj 

company  the  right  to  construct  a  branch  road  over  a  certain  street, 
it  cannot,  by  a  subsequent  ordinance,  arbitrarily  annul  its  license; 
and  when,  under  such  latter  ordinance,  it  attempts  by  force  to 
prevent  the  completion  of  the  road,  then  in  process  ofcoostmc- 
tion,  injunction  will  issue  restraining  the  city  from  such  inter- 
ference. 

2.  Injunctions  which  encourage  enterprise  and  facilitate  public  conve- 

nience will  be  dissolved  only  in  clear  cases. 

This  was  a  civil  action  for  injunction,  heard  before  Mer- 
rimoUf  J.,  at  Chambers,  on  November  28th,  1891. 

The  plaintiff  corporation  has  power,  and  it  is  its  purpose, 
to  construct  and  operate  street  railways  over  the  public 
streets  and  alleys  of  the  defendant  when,  where  and  as  the 
parties  may  agree.  The  plaintifif  had  permission  and  right 
to  build  and  use  such  a  railway  on  and  along  South  Main 
street,  and  on  the  13th  day  of  November,  1891,  the  defend- 
ant, by  a  proper  resolution,  extended  and  enlarged  the  rights 
of  the  plaintiff  in  such  connection  so  as  to  allow  it  the  privi- 
lege and  right "  to  construct  and  operate  a  branch  or  branchee 
of  its  railway  across  Valley  street  and  Atkins  street,  or  either 
of  them." 

The  plaintiff  having  employed  laborers,  procured  imple- 
ments, materials  and  other  things  appropriate  fur  the  par- 
pose,  was  proceeding  to  construct  such  branch  railways  wbeo, 
on  the  14th  day  of  November,  1891,  the  oflBcers  and  agents 
of  the  defendant,  without  notice  to  the  plaintifif,  made  an 
order,  of  which  the  following  is  a  copy: 
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"Be  it  ordained  that  all  rights  and  privileges  granted  to 
the  Asheville  Street  Railway  Company  by  an  order  of  this 
Board,  made  on  the  13th  day  of  October,  1891,  be  and  the 
same  are  hereby,  in  all  things,  repealed  and  revoked.  Be  it 
further  ordained  that  the  Chief  of  Police  be  and  he  is  hereby 
instructed  and  directed  and  ordered  to  prevent  the  said  Ashe- 
ville Street  Railway  Company,  its  agents  or  assigns  and  all 
other  person?,  from  in  any  manner  interfering  with  any  streets 
of  this  city, or  in  any  manner  building,  erecting,  or  attempting 
to  build  or  to  erect  any  street  railway  or  any  railway  over  or 
across  any  street  in  this  city ;  and  that  the  said  Chief  of  Police, 
with  all  other  policemen  of  this  city,  and  all  other  citizens, 
shall  enforce  this  ordinance  and  all  other  ordinances  in  ref- 
erence to  said  matters,  under  penalty  of  the  law." 

The  defendant's  police  force  immediately  in  pursuance  of 
such  order  proceeded  to  execute  the  same,  and  forbade  the 
plaintiff  and  its  agents  to  proceed  with  its  work,  and  threat- 
ened to  arrest  its  agents  and  to  use  such  force  as  might  be 
necessary  to  accomplish  that  purpose.  Thereupon  the 
plaintiff  brought  this  action,  one  purpose  of  which  is  to 
obtain  relief  by  injunction  pending  the  action. 

The  defendant  by  its  answer  admits  some  of  the  material 
allegations  of  the  complaint,  denies  others  and  avers  matters 
and  facts  to  some  extent,  and  in  some  respects,  confessing 
and  avoiding  the  plaintiff's  cause  of  action. 

The  Court  heard  the  plaintiff's  motion  for  an  injunction 
restraining  the  defendant  from  such  interference  with  its 
rights  upon  the  complaint  and  answer,  used  as  affidavits, 
and  divers  other  affidavits,  and  upon  consideration  allowed 
the  motion.    The  defendant  excepted  and  appealed. 

Messrs.  F.  A.  Sondley,  T.  F.  Davidson  and  T.  A,  Jones,  for 
plaintiff. 

Mr.  T.  H.  Cobby  for  defendant. 

109  —  44 
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Merrimon,  C.  J. — after  stating  the  facts:  TIm  treipas 
eomplained  of  in  this  action  is  not  an  ordinary  civil  tro- 
pessy  as  to  which  the  plaintiff  may  be  compensated  iu  dun- 
ages.  The  defendant,  a  municipal  corporation,  posseeedof 
large  and  important  powers,  undertook,  as  is  alleged,  arbi- 
trarily to  declare  its  contract  with  the  defendant  at  an  end. 
and  assert  its  assumed  authority  by  force.  This  it  could  not 
lawfully  do.  If  the  defendant  was  constructing  or  proceed- 
ing to  construct  its  branch  railway  without  authority,  or  is 
violation  of  its  contract  with  the  defendant,  or  in  such  way 
as  to  seriously  interfere  with  or  imperil  the  rights  of  the 
public,  the  defendant  had  its  appropriate  remedy,  civil  or 
criminal,  or  both,  through  the  Courts.  Its  officers  and  agente 
misapprehended  the  nature  and  extent  of  its  powers  when 
it  thus  undertook  to  settle  and  determine  its  rights  and 
those  of  the  plaintiff  and  assert  its  authority.  There  is 
nothing  in  its  charter  or  in  legal  contemplation  thai  war- 
rants such  exercise  of  power.  It  can  pass  ordinances  and 
make  appropriate  regulations  and  enforce  them,  establish  a 
police  force  and  emploj'  the  same  for  all  lawful  purjK«s, 
and  do  a  multitude  of  important  acts  for  the  protection, 
convenience,  comfort  and  safety  of  the  people  and  their 
property,  but  it  cannot,  at  its  will  and  pleasure,  rid  itself  of 
contract  obligations  and  engagements,  whether  the  same 
concern  individunls  or  other  corporations.  It  is  subject  to 
the  jurisdiction  of  the  Courts  in  appropriate  cases,  and  it 
must  seek  its  remedy  in  like  appropriate  cases  through  the 
Cours.  It  can  exercise  authority  only  in  the  respects  and 
in  the  way  prescribed  by  law.  The  interference  complained 
of  did  not  simply  affect  the  plaintiff ;  it  affected  in  an  impor- 
tant sense  the  public.  The  rights  of  the  plaintiff  were 
important,  and  concerned  the  public  as  well  as  itself.  It 
appears  that  a  principal  purpose  of  the  branch  road  whii 
it  was  constructing  when  interfered  with,  was  to  reach  impor- 
tant tobacco  warehouses  and  facilitate  the  transportation  of 
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tobacco  to  and  from  them,  and  to  extend  and  enlarge  busi- 
ness in  that  connection  and  locality.  Sach  enterprise  must 
not  be  interfered  with  or  retarded  for  light  or  trivial  causes. 
The  law  encourages  and  will  protect  just  public  enterprise, 
and  will  interfere  to  impede  or  arrest  it  but  in  cases  where 
good  and  substantial  cause  is  shown. 

There  is  much  of  the  evidence  more  or  less  in  conflict. 
An  examination  of  it  satisfies  us  that  the  merits  of  the  litiga- 
tion are  not  free  from  doubt  in  important  respects.  It  may 
be  that  the  plaintijGT  has  not  constructed  its  branch  road 
strictly  as  it  had  the  right  and  was  bound  to  do,  and  that  to 
some  extent  it  interferes  with  the  street  across  or  over  which 
it  has  been  or  may  be  built.  We  think,  however,  that  it 
cannot  do  any  serious  harm  to  allow  it  to  be  constructed,  and 
if  it  shall  turn  out  that  the  plaintiff's  right  is  not  well  founded, 
it  may  be  required  to  change  or  remove  its  road  as  right  and 
justice  may  require.  This  Court  is  not  inclined  to  interfere 
with  appropriate  injunctions  granted  pending  the  action, 
especially  when  they  encourage  enterprise  and  facilitate  the 
public  convenience.  It  will  interfere  only  in  clear  cases,  and 
when  it  is  probable  that  serious  harm  may  result  from  the 
injunction.  Moreover,  it  will  not  ordinarily  pass  upon  the 
general  merits  of  tlie  action  until  the  cause  of  action  has  been 
litigated  upon  its  merits.  Navigation  Co.  v.  Emry,  108  N.  C, 
130,  and  the  cases  there  cited. 

Affirmed. 
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MARY  E.  CONLEY,  Adm'x  v.  THE  RICHMOND  AND  DANVILLE 

RAILROAD  COMPANY. 

Negligence — Pleading — Motion  to  make  more  definite— Ikimf- 

rer — Aider  by  Pleading, 

1.  A  complaint  in  an  action  for  wrongful  death  is  fatallj  defectiTe. 

wliich  alleges  that  plaintiff  **  was,  by  the  wrongful  act.  neglect 
and  default  of  the  defendant  slain  and  killed/'  in  that  the  facts 
constituting  the  alleged  negligence  are  not  set  out. 

2.  A  demurrer  ''  that  the  negligence  complained  of  is  not  sufiicieDtly  ud 

legally  set  out/'  is  sufficient. 

3.  The  motion  to  make  a  complaint  more  definite  is  addressed  to  the ds- 

cretion  of  the  trial  Judge. 

4.  It  seems  that  a  complaint  against  a  common  carrier  for  personal  iaJQ- 

ries  should  allege  a  contract  of  carriage  upon  a  specific  day. 

5.  Defective  statements  of  causes  of  action  and  aider  by  pleading  dis- 

cussed by  Avery,  J. 

This  was  a  CIVIL  action,  heard  upon  complaint  and  demur- 
rer, before  Merrimon^  J.,  at  Fall  Term,  1891,  of  Ha  wood 
Superior  Court. 

The  plaintiff  complained  as  follows: 

1.  That  the  plaintiff  is  the  administratrix  of  the  estate  of 
Robert  B.  Conley,  deceased. 

2.  That  on  the  24th  day  of  August,  1890,  and  both  before 
and  since  said  time,  the  defendant  ihe  Richmond  and  Dan- 
ville Railroad  Company  were  and  are  operating  and  con- 
trolling a  railroad  leading  from  the  city  of  Asheville,  in  Bun- 
combe County,  to  Bryson  City,  in  Swain  County,  and  fan- 
ning locomotives  and  trains  on  said  railroad,  and  doing  & 
general  business  on  said  railroad  as  common  carriers  of  both 
passengers  and  freight. 

3.  That  on  or  about  the  24th  day  of  August,  1890,  Robert 
B.  Conley,  the  intestate  of  the  plaintiff,  being  then  rightfoUf 
on  a  train  of  cars  of  the  defendant,  on  his  way  lo  Waynes- 
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ville,  North  Carolina,  was,  by  the  wrongful  act,  neglect  and 
default  of  the  defendant,  slain  and  killed. 

4.  That  on  or  about  the  24th  day  of  August,  1890,  Robert 
B.  Conley,  the  intestate  of  the  plaintiff,  being  rightfully  on  a 
train  of  cars  of  the  defendant,  between  Balsam  Station  and 
Waynesville,  by  the  gross  negligence  of  the  defendant  was 
slain  and  killed. 

5.  That  by  reason  of  the  wrongful  act,  neglect  and  default 
of  the  defendant  herein  complained  of,  the  plaintiff  has  been 
greatly  damaged,  to-wit,  the  sum  of  ten  thousand  dollars. 

The  defendant  demurred  to  the  complaint  for — 

"That  the  negligence  complained  of  is  not  sufficiently  and 
legally  set  out. 

That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action." 

The  Court  overruled  the  demurrer,  and  the  defendant 
excepted. 

The  defendant  then  moved  the  Court  for  an  order  requir- 
ing the  plaintiff  to  set  out  in  his  complaint  the  facts  consti- 
tuting the  negligence  complained  of,  so  as  to  enable  it  to 
intelligently  make  its  defence.  Motion  overruled, and  defend- 
ant excepted  and  appealed. 

Messrs.    W.  G.  Ferguson  (by  brief),  and  G.  S.  Ferguson ^  for 
plaintiff. 
Messrs.  F,  H.  Busbee  and  J.  M.  Moody^  for  defendant. 

Avery,  J.:  The  necessity  for  drawing  pleadings  in  civil 
actions  according  to  a  prescribed  or  established  precedent, 
ceased  when  the  form  of  suits  was  abolished  by  the  Con- 
stitution, Art.  4,  §  1.  But  one  who  is  brought  into  Court  to 
answer  a  demand  for  damages  or  for  s[)ecific  propertj',  has 
the  same  fundamental  right  to  know  the  nature  of  the 
demand  sufficiently  well  to  enable  him,  wHth  the  aid  of  com- 
petent counsel,  to  prepare  his  defence,  that  ho  has  to  be 
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informed  of  the  accusation  for  which  he  is  held  to  answer 
criminally.  Otherwise,  his  property  might  be  wrested  from 
him  under  the  form  of  law,  not  because  of  inability  to  over- 
whelm by  the  greater  weight  of  evidence  any  pmm  fodt 
proof  offered  by  the  plaintiff,  but  for  the  reason  that  the 
cause  of  action  is  so  defectively  stated  in  the  complaint  thaf 
the  specific  testimony  necessary  to  meet  it  cannot  be  intel- 
ligently looked  for  and  adduced.  Suppose  that,  in  feet,  ii 
were  the  purpose  of  the  plaintiff  administratrix  to  prove 
that  intestate  was  thrown  from  the  track  by  a  passing  engine 
"on  or  about  the  24th  of  August,  1890,"  and  subsequently 
died  from  injuries  so  received.  It  will  be  seen  thatthecMD- 
plaint  leaves  the  day  and  the  precise  locality,  as  well  as  the 
circumstances  alleged  to  have  accompanied  the  act  of  inflict- 
ing the  injury,  indefinite.  If  such  action  were,  in  fact, 
groundless,  as  it  might  possibly  be,  how  could  the  company 
know  which  of  its  servants  to  summon  in  order  to  meet  the 
evidence  to  be  offered  ?  In  ignorance  as  to  the  time  or  the 
precise  place  that  would  prove  to  be  the  scene  of  the  alleged 
injury,  it  must  summon  all  of  its  oflBcers  and  servants,  and 
suspend  operations  for  a  term  of  Court,  or  temporarily  fill  the 
places  of  all  by  employing  substitutes.  We  think  that  the 
defendant  had  the  right  to  a  statement  suflSciently  specific  to 
so  far  inform  it  as  to  the  nature  of  the  action  that  it  would 
not,  without  default  on  its  part,  lose  the  benefit  of  a  com- 
plete defence,  which  it  might  possibly  be  in  its  power  to 
make  good  but  for  the  want  of  more  definite  information  in 
the  complaint.  In  this  case  it  is  consistent  with  the  state- 
ment  of  the  case  to  conjecture  that  the  death  of  the  iatestate 
may  be  shown  by  plaintiff's  testimony,  if  believed,  to  be  due 
to  the  acts  of  the  conductor  or  other  employee  of  the  defend- 
ant in  shooting  him  or  pushing  him  violently  oflF  the  train, 
running  the  train  over  him,  or  throwing  the  train  off  the 
track.  Death  may  be  shown  in  the  same  way  to  have  fol- 
lowed the  injury  immediately  or  after  the  lapse  of  days  or 
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months,  and  without  notice  of  the  claim  for  damages  on  the 
part  of  the  plaintiff.  It  is  just  for  the  Courts  to  make  such 
rules  as  will  guard  against  possible  infringement  upon  the 
rights  of  the  citizen,  and  that  can  only  be  done  by  supposing 
that  facts  not  inconsistent  with  the  plaintiff's  allegations  do 
in  reality  exist.  We  consider  this.not  a  question  involving 
a  mere  technicality,  but  a  substantial  right  guaranteed  to 
the  defendant  because  tlie  company  is  protected  as  a  citizen 
by  the  spirit,  if  not  the  letter,  of  our  organic  law.  It  might 
be  that  the  death  of  intestate  occurred  immediately  after  the 
alleged  injury,  or  after  the  lapse  of  days  or  months,  and 
without  notfce  to  the  defendant  of  the  claim  growing  out  of 
it.  The  plaintiff  avers  that  he  was  rightfully  on  the  train 
run  by  the  defendant,  but  it  dots  not  appear  whether  he  had 
purchased  a  ticket  and  was  there  under  a  contract  of  car- 
riage, or  whether  by  a  permit  of  some  kind  he  was  being 
transported  without  charge.  As  the  names  of  the  passen- 
gers are  not  recorded,  the  defendant  would  not  be  presumed 
to  know  what  precipe  relation  he  sustained  to  the  company 
as  a  carrier,  yet  it  might  be  essential  to  have  such  informa- 
tion in  order  properly  to  defend  the  action. 

It  is  contended  for  the  plaintiff  that  if  her  complaint  is 
not  sufiBcient,  this  is  at  most  a  defective  statement  of  a  cause 
of  action,  not  a  case  where  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  that  the  demurrer 
is  not  suflQciently  specific  in  pointing  out  the  defects  com- 
plained of,  and  that  the  motion  for  a  more  definite  statement 
after  the  demurrer  had  been  overruled  was  addressed  to  the 
discretion  of  the  Judge,  and  bis  refusal  to  grant  it  is  not 
reviewable  here.  If  we  should  concede  that  the  plaintiff 
had  stated  a  cause  of  action,  however  informally  or  defec- 
tively, it  seems  that,  under  repeated  adjudications  of  this 
Court,  the  refusal  of  the  motion  to  make  the  complaint  more 
specific  would  be  addressed  to  the  discretion  of  the  Judge  in 
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the  Court  below.  Best  v.  Chjde,  86  N.  C,  4 ;  McGiU  v.  Bait. 
106  N.  C,  242;  Thames  v.  Jones,  97  N.  C,  121. 

If  we  were  to  concede  that  the  second  ground  of  demurrer 
is  not  sufficient  because  the  complaint  states  a  good  cause  of 
action  defectively,  we  would  still  be  confronted  bythefir^ 
ground  of  demurrer  that  "the  negligence  complained  of  is 
not  sufficiently  and  legally  set  out,"  and  we  see  no  reason 
why  this  objection  should  be  made  more  specific.  The 
defendant  is  not  required  to  state  in  terms  what  the  com- 
plaint ought  to  have  set  out,  because  the  trouble  that  it  has 
encountered  in  preparing  the  defence  grows  out  of  the  want 
of  the  information  necessary  to  enable  the  company  to  do 
so.  If  it  cannot  state  in  detail  bow  the  negligence  might 
have  been  declared,  it  is  sufficient  for  it  to  indicate  that  the 
defects  consisted  in  the  failure  to  allege  what,  in  law,  conad- 
tuted  negligence.  If  it  had  simply  demurred  for  that  the 
statement  of  -the  cause  of  action  was  defective,  without  the 
more  specific  ground  that  the  defect  consisted  in  the  failure 
to  set  out  the  negligence  complained  of,  we  concede  that  the 
demurrer  would  not  have  been  sufficiently  specific.  But 
this  Court  has  repeatedly  held  that  the  allegations  in  a  com- 
plaint do  not  constitute  a  statement  of  a  cause  of  action  for 
the  want  of  some  essential  averment. 

In  Tucker  v.  Baker,  86  N.  C,  1,  the  plaintiff  alleged  the 
execution  of  a  note  by  one  Murphy  to  one  Harris,  and  that 
after  allowing  as  a  credit  all  payments  that  had  been  made, 
there  was  still  due  a  sum  sufficient  to  give  the  Court  juris- 
diction, and  that  the  defendant  was  his  personal  representa- 
tive, yet  the  action  was  dismissed  in  this  Court,  ex  mero  mob, 
for  failure  to  state  that  the  plaintiff  was  the  owner  of  the 
note.  This  ruling  has  been  approved  and  followed  in  a 
number  of  cases  since  decided.  Joiifs  v,  Commissioiffffj^^ 
N.  (\,  278;  McDougald  v.  Graham.  75  N.  C,  310;  Peami^^ 
Stott,  101  N.  C,  149;  Ibid.,  104  N.  C,  154;  JarhonwJada^fi^^ 
lOo  N.  C,433. 
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Without  passing  upon  the  second  ground  of  demurrer,  it 
is  suflBcient  to  say  that,  conceding  that  the  complaint  con- 
tains a  defective  statement  of  what  appears  to  be  a  good 
cause  of  action,  we  think  the  first  ground  of  demurrer  ought 
to  have  been  sustained  for  the  reasons  given. 

Going  behind  all  of  these  questions,  the  plaintiff  insists  that 
a  complaint,  similar  to  and  almost  identical  in  its  terms  with 
that  filed  in  this  case,  was  approved  by  this  Court  in  Hardy 
V.  Railroad,  74  N.  C,  734.  In  that  case,  as  in  ours,  the 
defendant  after  answering,  instead  of  demurring,  moved  the 
Court  to  require  the  plaintifi"  to  specify  the  acts  of  negli- 
gence upon  which  he  relied,  and  excepted  to  ihe  refusal  to 
do  so.  But  it  seems  that  the  defendai.t  in  his  answer  had 
80  specifically  set  forth  the  acts  of  negligence  complained  of 
as  to  cure  the  defects  in  the  complaint.  Garrett  v.  Trotter^ 
65  N.  C,  430;  Johnson  v.  Finch,  93  N.  C,  205;  Knowles  v. 
RaUroadj  102  N.  C,  67.  The  answer  set  forth  "  that  on  the 
day  alleged  in  the  complaint  the  said  Arnold  Hardee  was 
on  a  train  of  cars  of  the  defendant  as  a  brakeman  in  the 
employment  of  the  defendant.  His  duty  required  him  to 
be  on  the  platform  to  tend  the  brakes  while  the  train  was  in 
motion.  He  was  then,  and  had  been  for  some  time  previous, 
in  the  employment  of  the  defendant  as  brakeman  receiving 
the  rate  of  wages  usually  paid  in  that  employment,  and 
with  a  full  knowledge  of  the  risks  incident  to  that  service. 
The  defendant  denied  that  the  intestite  of  the  plaintiff  was 
injured  or  killed  by  any  wrongful  act,  neglect  or  default  of 
the  defendant,  or  of  the  section  master,  or  of  any  one  of  the 
section  masters  of  the  defendant  railroad  or  by  any  wrongful 
act  or  default  of  any  of  the  servants,  agents  or  employees  of 
the  defendant.  It  denied  that  the  defendant  committed  any 
wrongful  act,  neglect  or  default  in  the  selection  or  appoint- 
ment of  said  section  master,  or  that  the  negligent  character 
of  the  section  master  was  or  ought  to  have  been  known  to 
the  defendant,  or  that  he  was  a  person  of  negligent  charac- 
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ter,  and  avers  that  he  was  a  competent  and  careful  person, 
of  suitable  skill  and  experience  for  such  an  apjwintment 
The  defendant  used  due  care,  skill  and  diligence  in  the  con- 
struction of  its  railroad,  in  keeping  the  same  in  repair,  in 
ascertaining  its  condition,  and  in  running  its  trains,  and  in 
the  selection  of  its  agents,  servants  and  employees.  It  denied 
that  the  death  of  the  intestate  of  the  plaintiCF  was  in  anyway 
owing  to  or  caused  by  the  negligence  or  carelessness  of  the 
defendant,  its  agents  or  employees." 

After  examining  the  foregoing  summary  of  theanswerset 
forth  in  the  statement  of  the  case  on  appeal,  we  are  not  sur- 
prised that  the  defendant's  counsel  do  not  seem  to  have 
insisted,  either  on  the  first  hearing  of  the  cause  or  upon  the 
rehearing  (76  N.  C,  5),  upon  the  motion  to  require  a  more 
specific  statement,  even  if  we  treat  the  decision  of  the  Jndge 
below  not  as  an  exercise  of  his  discretion,  but  as  based  upon 
the  doctrine  of  aider,  then  already  laid  down  in  Gtrrrdi'V' 
Trotttr,  supra.  It  must  have  been  a  desperately  defective 
complaint  that  could  not  have  been  cured  by  such  a  whole- 
sale denial  of  every  conceivable  species  of  neglect 

The  Court  should  have  sustained  the  demurrer,  and  have 
given  the  plaintiff  leave  to  amend  upon  such  terms  as  were 

deemed  just. 

Error. 


THE  SCOTTISH  CAROLINA  TIMBER  AND  LAND  00MPA5Y 

V.  SAMUEL  BROOKS. 

Tort — Conversion — Waiver—  AdUm  for  Money  Received' 


The  defendant  took  into  his  possession  timber  logs  of  plaintiff,  sold  some 
and  converted  others  into  lumber,  which  he  also  sold:  HeW,  tw 
plaintiff  might  waive  the  tort  and  maintain  an  action  toreoottf 
the  money  realized  from  the  sale  by  defendant. 
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Civil  action,  commenced  before  a  Justice  of  the  Peace  and 
tried  at  March  Term,  1891,  of  Bunx^ombe  Superior  Court, 
Broum,  J.,  presiding. 

The  plaintiff  brought  this  action  in  the  court  of  a  Justice 
of  the  Peace  to  recover  $200,  money  realized  by  the  defend- 
ant for  certain  timber  logs  of  the  plaintiff,  which,  it  is 
alleged,  he  took,  used  and  sold,  etc.  The  pleadings  raised 
issues  of  fact.  On  the  trial  the  evidence,  more  or  less  con- 
flicting, tended  to  prove  that  the  defendant  got,  used  and 
sold  divers  logs  of  the  plaintiff;  sold  some  of  them  and  sold 
the  lumber  of  others,  and  realized  therefor  a  sum  of  m»ney 
greater  than  $50,  etc. 

The  following  issues  were  agreed  upon  : 

^^FirsL  Is  the  defendant  indebted  to  the  plaintiff  for  the 
proceeds  of  certain  lumber  sold  by  the  defendant  to  the 
Asheville  L.  &.  M.  Co.? 

Second,  If  so,  in  what  sum  ?'^ 

At  the  close  of  the  testimony  and  argument  upon  the  law, 
the  Court  intimated  its  rulings  as  follows: 

"First.  That  if  the  logs  had  been  found  by  the  defendant 
drifted  upon  his  land,  and  had  been  taken  by  him  in  good 
faith  and  converted  into  lumber  and  sold,  mixed  with  lum- 
ber and  weather  boarding  of  his  own,  the  plaintiff  could 
recover  only  the  value  of  the  timber  at  the  plaoe  where 
taken,  to-wit,  on  the  river  bank. 

Second.  That  the  evidence  was  not  sufficiently  definite  to 
designate  what  part  of  the  proceeds  of  the  sale  of  the  lumber 
ftod  weather-boarding  sold  by  the  defendant  was  derived 
from  ihe  timber  of  the  plaintiff. 

Fifth.  That  the  plaintiff,  having  waived  a  tort  and  sued 
for  money  had  and  received  to  its  use,  upon  the  entire  evi- 
dence it  was  not  entitled  to  recover  in  this  action,  and  the 
jury  would  be  instructed  to  respond  to  the  issues  in  the 
negative  " 
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Upou  the  announcement  by  the  Court  of  its  rulings, 
plaintiff's  counsel,  in  deference  thereto,  entered  a  nonsuit, 
excepted  and  appealed. 

Mr.  C.  A.  Moore,  for  plaintiff. 
Mr.  W.  W,  JoneSy  for  defendant. 

Merrimox,  C.  J. — after  stating  the  case:  It  appears  from 
the  record  sufficiently  that  the  plaintiff  did  not  sue  fori 
tort  or  the  conversion  of  the  logs  mentioned  in  the  plead- 
ings; he  waived  the  tort,  as  he  might  do,  and  *'sues  to 
recover  the  proceeds  of  the  sale  of  certain  logs,"  which  the 
plaintiff  alleged  belonged  to  it,  and  which  the  defendant 
took,  used  and  sold,  getting  the  money  therefor,  etc  The 
purpose  of  this  action  is  to  recover  that  sum  of  money. 

The  plaintiff  having  waived  the  tortious  taking  of  the 
logs,  he  might  sue  for  and  recover  in  the  court  of  a  Justice 
of  the  Peace  such  sum  of  money  as  the  defendant  realized 
and  received  for  the  same  if  that  sum  did  not  exceed  two 
hundred  dollars.  The  plaintiff  might  ratify  the  sale  and 
demand  the  money  which  the  defendant  got  for  them.  Bd- 
linger  v.  Marshall,  70  N.  C,  520;  McDonald  v.  Qimm,  S2 
N.  C,  245;  Wall  v.  WUHama,  91  N.  C,  477;  £tf imrds  v.  Core- 
per,  99N.  C,  421. 

The  action  must,  therefore,  be  treated  only  as  one  brought 
to  recover  the  money,  the  proceeds  of  the  logs  which  the 
defendant  received. 

Although  the  evidence  produced  on  the  trial  was  conflict- 
ing and  not  very  satisfactory,  still  there  was  evidence  ^el^ 
vant  and  pertinent  to  go  to  the  jury  to  prove  tba^  the 
defendant  got  seventeen  of  the  plaintiff's  logs,  that  he 
sawed  part  or  all  of  them  into  boards;  and  to  prove  what 
quantity  of  lumber  they  made,  and  that  the  defendant  goi 
the  money  for  them. 
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There  were  daia  iu  evidence  from  which  the  jury  might 
with  reasonable  certainty  have  ascertained  what  sum  of 
money  the  defendant  received  for  them. 

The  evidence  tended  to  prove  that  the  defendant  used  the 
logs  and  got  the  value  of  them  in  cash.  The  mere  fact  that 
he  sawed  them  into  boards  and  received  the  value  of  them 
in  the  shape  of  lumber,  could  not  destroy  the  fact  that  he  got 
their  value,  as  logs,  in  cash.  As  we  have  seen,  there  was 
evidence  from  which  the  jury  might  have  ascertained  that 
value.  Hence,  the  Court  erred  in  intimating  the  opinion 
that,  in  any  view  of  the  evidence,  the  plaintiff  could  not 
recover. 

There  is  error.  The  judgment  of  nonsuit  m  ust  be  set  aside 
and  the  case  disposed  of  according  to  law.  To  that  end,  let 
this  opinion  be  certified  to  the  Superior  Court. 

Error. 


J.  N.  BENNERS  et  al.  v.  WILLIAM  RHINEHART. 

Action  to  Recover  Land — Evidence. 

In  an  action  to  recover  land,  plaintiffs  claimed  under  an  execution  sale 
of  the  property  of  L.,  alleging  that  thej  thereby  acquired  a  one- 
sixth  interest  in  the  tract,  but  on  the  trial,  offered  no  other  evi- 
dence of  their  title  than  a  deed  made  by  said  L.  and  eight  other 
persons  to  defendant  for  said  land :  Held,  the  plaintiffs  were  not 
entitled  to  recover,  the  evidence  not  being  sufficient  to  show  that 
L.  had  a  one-sixth  or  a  one-ninth  share. 

Civil  action,  tried  at  Fall  Term,  1891,  of  Haywood  Supe- 
rior Court,  Merrimon,  J.,  presiding. 

The  plaintififs  claimed  an  undivided  sixth  interest  in  the 
land  sued  for,  but  the  only  evidence  offered  by  them  of  such 
interest  was  the  judgment  against  S.  L.  Love,  the  levy  of  an 
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execution  upon  his  interest  in  said  land,  the  sale  of  his  interest 
under  said  execution  to  the  plaintiffs,  the  Sheriff's  deed  to 
the  plaintiffs  and  the  deed  executed  to  the  defendant  William 
Rhinehart  on  the  1st  day  of  May,  1886,  by  Margaret  E.  Bil- 
liard, W.  L.  Billiard,  M.  A.  J.  Branner,  J.  A.  Branner,  M.H. 
Love  and  wife,  Rebecca  L«»ve,  S.  L  Love  and  wife,  M-  S. 
Love,  M.  M.  Stringfield  and  W.  W.  Striugfield. 

There  was  no  evidence  that  the  defendant  Rhinehart,  up 
to  the  date  of  the  execution  of  said  last-mentioned  deed, 
namely,  May  1st,  1886,  recognized  any  interest  of  said  S.  L 
Love  in  said  land  or  held  possession  under  him.  Nor  was 
there  any  evidence  that  said  S.  L.  Love  ever  had  an  interest 
in  said  land,  except  so  far  as  said  deed  executed  by  him  and 
others  to  the  defendant  operated  to  estop  defendant  to  deny 
that  he  had  an  interest. 

The  issue  pre[)ared  to  be  submitted  to  the  jury  was  as  fol- 
lows: 

"  Are  the  plaintiffs  the  owners,  as  tenants  in  common  with 
the  defendant,  of  an  undivided  sixth  interest  in  the  lands 
mentioned  and  described  in  the  complaint,  and  entitled  t« be 
admitted  into  posseFsion  of  said  land  as  such  tenants  in  com- 
mon with  the  defendant?" 

The  Court  intimated  an  opinion  that  the  evidence  did  not, 
if  taken  as  true,  establish  title  in  the  plaintiffs  to  an  undi- 
vided one-sixth  interest  in  the  land. 

Thereupon  the  plaintiffs  requested  the  Court  to  allow  them 
to  amend  their  complaint  and  declare  for  an  undivided  one- 
ninth  interest  in  the  land.  The  Court  declined  to  grant  this 
motion,  saying  that  the  evidence  did  not  show  an  undivided 
ninth  iiiterest  in  the  plaintiffs. 

XTpon  these  intimations  of  the  Court,  and  its  refusal  to 
.  allow  the  amendment  moved  for,  the  plaintiffs  submitted  to 
a  nonsuit,  excepted  to  all  of  said  rulings  of  the  Court,  and 
appealed. 
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Mr.  6,  S.  Fergtimfiy  for  plaintifTs. 

Messrs,  T,  F.  Davidson  and  J,  M.  Moody,  for  defendant. 

Per  Ouriam. 

His  Honor  made  but  two  rulings,  and  upon  these  the  plain- 
tiffs submitted  to  a  nonsuit  and  appealed.  We  concur  in 
the  ruling  that  the  plaintiffs  had  not  shown  that  they  owned 
a  one-sixth  interest  in  the  land,  and  we  are  unable  to  see  any 
error  in  the  other  ruling  that  the  execution  of  the  deed  by 
S.  L.  Love,  with  eight  others,  was  not  in  itself  sufficient  to 
show  that  he  was  the  owner  of  one-ninth  interest  in  the  prop- 
erty conveyed.  His  Honor  did  not  pass  upon  the  question 
whether  the  plaintiff  had  acquired  any  interest  at  all  in  the 
land,  and  the  other  questions  discussed  are  not  properly 
before  us  for  review. 

Affirmed. 


H.  T.  RUMBOUGH  v.  THE  SOUTHERN  IMPRO YEMEN  F  CO. 

Agency — Evidence — Instructions  to  Jury — Pleading,  when   Evi- 

den  ce —  Coun  tei*-  claim —  Trial, 

1.  In  an  action  seeking  to  oharge  defendant  for  the  acts  of  one  who  was 

alleged  to  be  its  agent,  there  was  no  direct  testimony  of  the  agency, 
but  plaintiff  relied  upon  a  variety  of  circumstances  from  which 
the  agency  could  be  inferrt-d:  Held,  to  be  error,  especially  when 
specific  instructions  in  that  respect  had  been  asked,  to  submit  the 
question  of  agency  to  the  jury  as  an  open  one. 

2.  Defendant  set  up  a  counter-claim,  to  which  defendant  made  replica- 

tion admitting  the  facts,  but  pleading  matter  in  avoidance.  On 
the  trial  neither  party  offered  evidence  of  the  facts  averred  in 
these  pleadings:  Held,  (1)  that  the  burden  was  upon  the  plaintiff 
to  establish  the  facts  alleged  in  the  replication,  and  upon  failure  to 
do  so  defendant  was  entitled  to  judgment  on  the  counter-claim; 
(2)  that  it  was  error  to  submit  an  issue  involving  the  matter 
pleaded  in  the  counter-claim;  (8)  it  was  not  necessary  in  this  case 
that  the  pleadings  should  be  formally  introduced  in  evidence  to 
entitle  defendant  to  judgment  on  his  counter-claim. 
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Civil  action,  tried  at  November  Term,  1890,  of  Madisok 
Superior  Court,  Philips,  J.,  presiding. 

The  plaintiff  sued  to  recover  the  amount  alleged  lobe 
due  upon  a  bill  of  exchange  drawn  by  one  W.  E.  Watkins 
upon  defendant  in  favor  of  plaintiff  for  $950,  ninety  da)'S 
after  date,  upon  which  there  was  made,  on  same  day,  the 
following  indorsement: 


'Accepted,  payable  at  First  National  Bank,  N.  Y. 

SOITHERN  InPRUVEMENT  CoMPANY. 

By  W.  E.  Watkixs." 

The  defendant  denied  the  alleged  indebtedness,  and  the 
authority  of  Watkins  to  draw  the  bill,  or  to  accept  it ;  and 
by  way  of  counter-claim  further  alleged: 

"  That  the  plaintiff  H.  T.  Rumbough  is  indebted  to  the 
defendant  in  the  sum  of  three  hundred   and  seventy-five 

dollars,  and  interest  thereon  from  the  __  day  of ,1888, 

at  six  per  centum  per  annum,  on  account  of  having,  as  pre- 
tended tax  collector  of  the  municipal  corporation,  as  by  him 
pretended,  and  by  the  defendant  mistakingly  believed,  of 
Hot  Springs  in  said  county  of  Madison,  on  that  date  ool* 
lected  and  received  from  the  defendant  that  amoani  of 
money  which  he  pretended  and  asserted  was  due  and  legally 
owing  from  the  defendant  to  such  corporation  as  taxes  for 
that  year  upon  defendant's  property  therein  situate;  whereas, 
as  defendant  is  informed  and  believes,  the  said  H.  T.  Ram- 
bough  was  not  such  tax  collector  as  he  asserted  and  pre- 
tended himself  to  be,  as  aforesaid,  and  said  sum  was  not  so 
due  from  the  defendant,  and  there  was  no  such  municipal 
corporation  as  by  him  claimed  and  alleged,  and  this  the 
defendant  pleads  and  sets  up  by  way  of  counter-claim,  and 
demands  that  it  have  and  recover  of  the  plaintiff  in  this 
action  said  sum  of  three  hundred  and  seventy-five  dollars, so 
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paid  to  him  as  taxes,  as  aforesaid,  with  interest  thereon  at  the 

rate  of  six  per  centum  per  annum  from  said  >-  day  of , 

1888." 

To  this  counter-claim  the  plaintiff  made  the  following 
replication : 

**  Replying  to  the  counter-claim  set  up  in  paragraph  num- 
ber 8,  the  plaintiff  says  that  it  is  true  that  he  did  collect  from 
the  defendant,  some  time  prior  to  the  drawing  of  said  draft, 
the  sum  of  $375  as  tax  collector  of  Hot  Springs,  a  municipal 
corporation  supposed  to  exist,  it  being  understood  by  plain- 
tiff and  defendant,  and  the  public  generally,  that  the  said 
town  of  Hot  Springs  had  been  duly  chartered  by  an  act  of 
the  Legislature  of  this  State  at  its  session  of  1887,  and 
invested  with  the  power  to  levy  and  collect  taxes;  that  $325 
of  said  money  collected  as  taxes  was  expended  on  the  con- 
struction of  a  bridge  across  Spring  Creek  on  the  premises  of 
the  defendant  corporation,  and  after  said  construction,  and 
prior  to  the  drawing  of  said  draft,  the  defendant  consented 
and  ratified  the  said  expenditure  on  the  grounds  that  they 
were  greatly  benefited  thereby,  and  at  the  time  of  drawing 
said  draft  no  claim  thereto  was  presented  against  plaintiff; 
that  the  balance  of  said  money  was  expended  in  the  payment 
of  services  rendered  by  the  police  force  of  said  town,  which 
was  greatly  beneficial  to  said  defendant  corporation,  w^ho 
owned  a  hotel  and  the  most  of  the  property  in  said  town." 

The  Court  settled  the  issues  after  the  evidence  was  closed 
as  follows,  the  defendant  excepting  : 

1.  Was  the  bill  of  exchange,  described  in  the  complaint, 
drawn  by  W.  E.  Watkins  and  accepted  by  him  for  the  South- 
em  Improvement  Company,  as  alleged  in  the  complaint?* 

2.  Was  W.  E.  Watkins  authorized  and  empowered  to  draw 
and  accept  said  bill  of  exchange  for  the  Southern  Improve- 
ment Company  ? 

3.  Has  said  bill  of  exchange,  or  any  part  thereof,  been  paid  ? 

109—45 
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4.  Is  the  plaintiff  indebted  to  the  defendant  by  reasunof 
counter-claim,  and  if  so,  in  what  sum? 

There  was  much  and  conflicting  testimony  offered  by  the 
parties  respectively  in  support  and  denial  of  the  alleged 
agency  of  Watkins,  the  plaintiff  attempting  to  establish  the 
fact  by  various  acts  of  Watkins,  and  recognition  of  them  by 
defendant  in  and  about  the  management  of  its  business. 
There  was  no  evidence  offered  by  either  party  upon  the 
counter-claim. 

The  defendant,  among  numerous  instructions,  asked  ihe 
Court  to  charge — 

**That  the  defendant  sets  up  a  counter-claim  for  three 
hundred  and  seventy-five  dollars,  and  the  plaintiff  leplies 
and  admits  the  collection  of  this  sum  as  alleged  in  defeDd- 
ant's  answer,  and  in  his  reply  sets  up  new  matter  in  avoid- 
ance. Under  The  Code  the  burden  of  proof  is  on  the  plain- 
tiff to  show  the  matters  set  up  in  avoidance  in  his  reply.  He 
has  failed  to  introduce  any  evidence  thereon  or  show  th'sin 
any  way,  and  his  failure  to  do  so  makes  him  liable  to  the 
defendant  for  three  hundred  and  seventy-five  dollars  on  sai<l 
counter-claim,  and  the  jury  should  so  find  in  answer  to.tbe 
fourth  issue. 

4.  In  order  to  show  that  W.  E.  Watkins  had  an  implied 
authority  to  bind  the  defendant  in  the  manner  in  which  itis 
sought  in  this  action  to  bind  it,  the  plaintiff  must  show  that 
he  had  theretofore  undertaken  to  compromise  and  settle  con- 
troverted claims  against  the  defendant,  and  ihe  defendant 
had  recognized  and  honored  such  compromise  and  settle- 
ment, and  that  he  had  theretofore  undertaken  to  accept  drafts 
in  the  name  of  the  defendant,  and  the  defendant  had  honored 
such  acceptance. 

5.  In  order  to  bind  the  defendant  by  showing  acts  of  sim- 
ilar character  theretofore  done  by  W.  E.  Watkins  in  its  name, 
and  recognized  and  honored  by  it,  the  plaintiff  must  show 
that,  at  the  time  of  the  compromise  and  acceptance  attempted 
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by  Watkins,  the  plaintifif  was  aware  of  some  such  previous 
act  of  Watkios  and  recognition  by  the  defendant,  and  acted 
upon  the  faith  thereof. 

7.  Whether  an  agency  be  inferred  inductively  from  a  series 
of  services  rendered  by  the  agent  to  the  principal  with  the 
latter's  assent,  or  whether  we  accept  it  from  the  principaFs 
express  recognition  of  the  agent  as  a  permanent  servant,  the 
agency  is  not  to  be  stretched  beyond  the  line  which  these 
services  indicate. 

8.  Watkins  might  have  been  an  agent  of  the  defendant, 
and  as  such  authorized  to  rent  houses,  collect  rents,  build 
roads,  ask  reduction  of  taxes,  pay  taxes  and  all  bills  by  him 
made  in  doing  such  acts,  and  yet  have  had  no  authority  to 
compromise  an  old  controverted  claim  for  furniture  or  articles 
for  hotel  use  purchased  by  defendant,  or  to  compromise  a 
suit  against  defendant,  or  to  accept  a  draft  in  the  name  of 
defendant 

9.  A  general  authority  to  transact  business  for  the  princi- 
pal will  not  alone  authorize  the  agent  to  bind  him  as  a 
party  to  negotiable  paper,  and  a  general  manager  even  has, 
as  such,  no  authority  to  accept  a  bill  in  the  name  of  his 
principal." 

His  Honor  declined  to  give  these  instructions,  and  charged 
the  jury  as  follows: 

1.  "The  burden  of  proof  is  upon  the  plaintiff.  He  must 
show  to  the  jury  by  a  preponderance  of  testimony  that 
W.  E.  Watkins  was  agent  of  the  defendant  company,  and 
was  authorized  and  empowered  to  draw  and  accept  the  bill. 
If  the  jury  are  satisfied  from  the  evidence,  by  a  preponder- 
ance, that  W.  E.  Watkins  had  general  charge  and  manage- 
ment of  the  defendant's  business  at  Hot  Springs,  and  that 
be  had  authority,  general  or  special,  to  draw  and  accept  the 
bill  in  question  in  the  name  of  the  defendant,  then  they 
will  an&wer  the  second  issue  Yes.  If  not  so  satisfied,  they 
will  say  No. 
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2.  The  jury  will  crmfine  their  enquiry  to  the  evidence 
introduced  and  heard  by  them.  The  pleadings  in  this  case 
were  not  offered  in  evidence,  and  unless  they  were  so  offered 
they  are  not  evidence.  Smith  v.  Nimocks,  94  X.  C,  243.  There 
being  no  evidence  before  the  jury  on  the  counter-claim,  the 
jury  will  answer  the  fourth  issue  No." 

The  jury  found  the  first  two  issues  in  the  affirmative: 
the  third  issue  in  the  negative,  and  the  fourth  issue  in  the 
negative. 

The  Court  rendered  the  judgment,  and  defendant  appealed. 

The  defendant  filed  the  following  exceptions, a mongothers: 

9.  "The  Court  failed  to  explain  to  the  jury  what  agency 
was,  and  what  proof  would  be  required  to  show  an  agency 
for  doing  the  acts  alleged,  and  submitted  the  question  of 
agency,  for  the  alleged  purposes,  to  the  jury  without  expla- 
nation. 

10.  The  Court  did  not  explain  and  declare  the  law  arising 
upon  the  evidence  in  relation  to  the  question  of  authority. 

11.  The  Court  told  the  jury  that  the  pleadings  not  having 
been  introduced  in  evidence,  and  there  being  no  evidence 
before  the  jury  on  the  counter-claim,  the  jury  will  answer 
the  fourth  issue  No." 

Mr,  W.  W.  Jone^,  for  plaintiff: 

Messrs.  F.  A.  Sondley  and  Theo.  F.  Davidson,  for  defendant 

Shepherd,  J.:  In  order  to  fix  the  defendant  with  liabil- 
ity, it  was  incumbent  upon  the  plaintiff*  to  establish  that 
W.  E.  Watkins,  who  accepted  the  bill  of  exchange,  was  the 
agent  of  the  defendant,  and  that  the  acceptance  of  such  a 
paper  was  within  the  scope  of  his  agency.  There  was  w 
testimony  of  any  express  authority,  and  the  plaintiff  rplied 
upon  the  various  circumstances  in  evidence  from  which 
such  authority  might  be  inferred.  Without  passing  npoa 
the  sufficiency  of  the  charge,  had  there  been  no  prayer  for 
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special  instructions,  we  are  very  clear  that  in  view  of  those 
asked  for  by  the  defendant  (embodying,  as  some  of  them  do, 
correct  principles  of  law  applicable  to  phages  of  fact  presented 
by  the  testimony),  the  Court  erred  in  submitting  the  ques- 
tion of  authority  as  an  open  one  to  the  jury. 

Apart  from  this,  however,  we  are  of  opinion  that  there  was 
error  in  the  action  of  the  Court  in  respect  to  the  fourth  issue, 
which  was  as  follows:  '*Is  the  plaintiff  indebted  to  the 
defendant  by  reason  of  counter  claim,  and  if  so,  in  what 
sum?''  The  replication  admitted  the  facts  constituting  the 
counter-claim  and  set  up  matter  in  avoidance  thereof.  The 
defendant  asked  the  Court  to  charge  that  the  burden  of  proof 
was  on  the  plaintiff  to  establish  the  matter  in  avoidance,  and 
also,  that  as  he  had  introduced  no  evidence  in  support  of  the 
same,  the  issue  should  be  answered  in  the  affirmative.  The 
Court  refused  to  so  instruct,  but  told  the  jury  that  *'  the 
pleadings,  in  this  case,  were  not  offered  in  evidence,  and 
unless  they  were  so  offered,  they  are  not  evidence.  Smiih 
v.  Ximoch,  94  N.  C,  243.  There  being  no  evidence  before 
the  jury  on  the  counter-claim,  the  jury  will  answer -the 
fourth  issue  No." 

Possibly  his  Honor  placed  his  ruling  upon  the  form  of 
the  issue,  which  by  its  terms  involved  the  truthfulness  of 
the  allegations  in  support  of  the  counter-claim,  whereas  the 
issue  should  have  put  in  question  only  the  matter  in  avoid- 
ance. But  the  defendant  was  not  responsible  for  this,  as  his 
Honor  refused  the  issues  offered  by  counsel,  and  himself 
prepared  those  which  were  submitted.  To  these  the  defend- 
ant excepted,  and  if  there  be  anything  in  their  form  which 
precluded  the  defendant  from  insisting  upon  his  prayers  for 
instruction  as  to  the  burden  of  proof,  etc.,  he  is  surely  not  to 
be  prejudiced  thereby.  It  is  true  that  the  issue  offered  by 
the  defendant  upon  this  point  was  not  materially  different 
from  that  submitted  by  the  Court,  but  the  exception  was  not 
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merely  to  the  refusal  to  submit  this  issue,  but  "  to  the  iasaes 
submitted." 

The  Court,  therefore,  having  taken  upon  itself  the  respon- 
sibility of  preparing  the  issues,  could  not  deprive  the  defend- 
ant of  any  right  to  which  he  was  entitled  on  the  face  of  the 
pleadings,  and  in  this  way  put  in  issue  matter  which  vras 
admitted,  and  then  refuse  to  charge  that  the  burden  was 
upon  the  plaintifT  to  establish  the  matter  in  avoidance.  The 
decision  cited  has  no  application  in  this  view  of  the  case. 
The  principle  there  declared  applies  only  when  the  pleadings 
ar€»  to  be  used  as  evidence  upon  issues  properly  raised  and 
submitted. 

For  these  reasons,  we  think  that  there  should  be  a  new 
trial.  Error. 


M.  A.  GRANT  v.  J.  S.  GRANT  et  al. 

Parent  and  Child — Personal  Earnings  of  Son — FraudS^^ 
band  and  Wife --Fraud  on  MaHtal  Rights — Appeal—Ezctp- 
tions, 

1.  Where  a  son  purchased  his  father's  land  at  execution  sale  with  the 

proceeds  of  his  personal  earnings  (which  were  presumptivelj  his 
father's)  before  his  majority,  it  was  not  error  to  instruct  the  joty 
that  the  land  was  purchased  with  the  father's  monej. 

2.  That  a  defendant  in  execution  said  that  he  wanted  his  land  soli 

without  assigning  homestead,  that  he  might  avoid  security  debts: 
that  his  son  purchased  with  the  proceeds  of  personal  esrn'mgi 
before  his  majority;  that  the  father  remained  in  posaessioo  for 
many  years,  cultivating  the  land  and  using  it  as  his  own;  that  he 
built  a  house  upon  it,  had  the  land  surveyed  for  division  amoof 
his  children,  and  asked  that  his  wife  should  not  be  informed  d 
the  divisions,  was  evidence  to  be  considered  by  the  jury  that  the 
sale  was  a  fraud  upon  the  marital  rights  of  the  debtor's  wife. 

3.  The  appellant  should  except  to  the  refusal  of  the  Judge  to  grant  t 

new  trial  to  have  his  decision  reviewed. 
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This  was  a  rETixioN  for  dower  begun  before  the  Clerk  of 
the  Superior  Court  of  McDowell  County,  transferred  on 
issues  to  Term,  and  tried  before  fTofc^,  J.,  at  Spring  Term, 
1891,  of  said  Court. 

The  plaintiff  brought  this  special  proceeding  to  obtain 
dower  in  the  lands  specified  in  the  petition  as  the  widow  of 
E.  H.  Grant,  who  died  intestate.  The  defendants  are  his 
heirs  at  law.  In  their  answer  they  allege  that  the  vsaid  intes- 
tate was  not  the  owner  of  the  lands  at  the  time  of  his  death 
or  for  a  long  time  prior  thereto.  They  allege  that  he  acquired 
the  same  prior  to  the  year  1867,  and  was  married  to  the 
plaintiff  prior  to  that  time.  The  plaintiff  made  reply  as 
follows : 

"  That  she  admits  there  was  a  pretended  sale  made  of  the 
said  lands  by  which  several  valuable  tracts  of  land,  worth 
several  thousand  dollars,  were  pretended  to  be  sold  under 
execution  for  the  inconsiderable  sum  of  $221.48  in  favor  of 
A.  Burgin,  administrator  of  J.  L.  Carson,  against  John  D. 
Hall  and  E.  H.  Grant,  but  avers  that  the  said  pretended  sale 
was  made  to  defeat,  hinder,  delay  and  to  defraud  the  credi- 
tors of  the  said  E.  H.  Grant. 

That  she  admits  that  J.  W.  Grant  was  ostensibly  the  pur- 
chaser, being  the  last  and  highest  bidder  at  the  said  pretended 
sale,  for  $1,000,  which  was  never  paid  by  the  said  J.  W.  Grant, 
but  she  avers  that  the  said  J.  W.  Grant  bid  off  the  said  land 
at  said  pretended  sale  under  an  agreement  with  his  father, 
E.  H.  Grant,  that  the  said  J.  W,  Grant  should  buy  the  land 
and  hold  it  in  trust  for  the  use  and  benefit  of  the  said  E.  H. 
Grant,  and  after  his  death  then  for  the  use  and  benefit  of  the 
heirs  at  law  of  the  said  E.  H.  Grant,  with  intent  to  hinder 
and  defeat  plaintiff  of  her  dower. 

That  in  pursuance  of  such  secret  trust,  the  said  E.  H. 
Grant  lived  upon  the  said  land,  used,  occupied,  enjoyed,  con- 
trolled, took  and  received  the  rents  and  profits  of  the  same 
until  his  death  in  March,  1889." 
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There  was  evidence  that  the  intestate  said  be  was  surety 
for  his  brother,  and  didn't  wisli  to  pay  that  debtaud  a  deb: 
to  one  Hal),  and  that  was  the  reason  he  had  let  the  land  go 
to  sale;  that  he  continued  to  manage  the  lands  and  take  the 
rents  as  before;  that  he  had  the  land  surveyed  for  divLsion 
among  his  children,  and  asked  that  his  wife  should  not  be 
informed  of  the  divisions;  that  the  defendant  James  W. 
(Jrant  never  exercised  any  coi.trol  of  the  land  or  claimed  ii 
as  his  own  ;  that  the  land  was  worth  some  $o,000  or  §6,WJ<'. 
and  was  sold  for  a  debt  of  $273,  and  bid  off  by  J.  W.  Grant 
at  $1,000;  that  intestate  built  a  dwelling-house  upon  it  sub- 
sequently to  the  sale;  that  there  was  evidence  tending  to 
show  imi)roper  relations  between  intestate  and  one  Polk 
Parker,  whose  daughter  lived  on  a  part  of  the  land,  but  ihat 
the  widow  did  not  know  but  that  she  had  bought  it;  thattbe 
land  was  sold  at  the  instance  of  intestate,  who  requested  that 
his  homestead  should  not  be  allotted ;  that  he  told  the  Sheriff 
the  balance  of  the  bid  beyond  the  debt  could  be  arranged, 
and  that  he  need  not  bother  about  that;  that  hedidnotpay 
all  of  his  debts;  that  the  son  purchased  with  theproceedsof 
his  personal  labor  before  he  was  twenty-one  years  of  age. 

The  following  issues  were  submitted  to  the  jury,  and  they 
responded  thereto  as  indicated  at  the  end  of  each: 

1.  "Were  the  lands  of  E.  H.  Grant  bid  off  bv  the  son  in 
pursuance  of  an  agreement  and  arrangement  between  the 
father  E.  H.  Grant  and  the  son  J.  \V.  (irant?    Answer,  Yes. 

2.  Was  such  agreement  between  them  made  with  intent 
to  defraud  the  creditors  of  the  father?  Answer,  Yes. 

3.  Was  such  agreement  between  them  made  with  intent 
to  deprive  the  plaintiff  of  her  dower?     Answer,  Yes. 

4.  Were  the  lands  purchased  at  Sheriff  ^s  sale  paid  for  with 
the  money  of  the  father?     Answer,  Yes. 

5.  Were  the  lands  purchased  with  the  money  of  the  father 
and  under  an  ao:reement  and  arrangement  that  the  same 
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were  to  remain  in  fact  the  property  of  the  father,  and  under 
his  own  control  ?     Answer,  Yes." 

In  charging  the  jury  on  the  fourth  issue,  among  other 
things  not  excepted  to,  the  Court  told  the  jury  that  the  father 
was  entitled  to  the  services  of  the  child  while  the  child  was 
under  twenty-one  years  of  age,  in  the  absence  of  any  valid 
arrangement  to  the  contrary;  and  in  the  present  case,  if  the 
land  claimed  to  be  bought  by  J.  W.  Grant  at  the  Sheriff's  sale, 
was  paid  for  by  money  earned  by  J.  W.  Grant  while  he  was 
under  tweuty-oneyearsof  ageand  living  with  his  father,  said 
money  was  the  property  of  the  father,  and  if  this  motley  so 
earned  was  the  purchase-price  of  the  property,  or  the  monej' 
so  earned,  together  with  other  money  supplied  by  the  father, 
was  the  purchase  mone}'  of  the  lands,  they  should  answer  the 
fourth  issue.  Yes.  That  if  the  purchase-price*  of  the  prop- 
erly was  money  belonging  to  J.  W.Grant  from  other  sources, 
and  earned  by  him  after  he  became  twenty-one,  then  they 
should  answer  the  issue,  No. 

Defendants  excepted. 

Defendants  moved  for  a  new  trial  on  the  third  issue,  for 
that  there  was  not  sufficient  evidence  to  support  the  verdict 
of  the  jury  on  that  issue. 

The  Court  declined  to  allow  the  motion,  gave  judgment 
for  the  plaintiff,  and  the  defendants  appealed  to  this  Court. 

3/e««"s.  Batchelor  &  Devereux  (by  brief),  for  plaintiff. 
Mr.  G.  V.  Strong,  for  defendants. 

Mekrimon,  C.  J.:  The  clear  presumption  is  that  the  father 
is  entitled  to  the  earnings  of  his  son  until  the  latter  arrives 
at  the  age  of  twentv-one  vears;  and  if  he  continues  there- 
after  to  remain  with  his  father  as  a  member  of  his  family, 
the  presumption  is  that  his  labor  is  gratuitous.  lie  may, 
however,  show  the  contrary.  The  ground  of  such  presump- 
tion is,  that  the  son  received  from  the  father  parental  sup- 
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port,  protection,  education,  clothing  and  like  saitable  pro- 
visions, and  his  labor  is,  hence,  due  and  belongs  to  the 
father,  unless  the  contrary  be  shown.  Dodson  v.  McAdam, 
96  N.  C,  149 ;  Young  v.  Herman,  97  N.  C,  2S0,  and  the 
authorities  cited  in  these  cases ;  Winche%Ur  v.  Reid,  8  Jones. 
377 ;  the  first  exception  cannot  therefore  be  sustained. 

It  does  not  appear  that  the  appellants  excepted  to  the 
refusal  of  the  Court  to  grant  the  motion  for  a  new  trial, 
though  it  seems  they  may  have  intended  to  do  so.  The 
exception  should  appear.  But  clearly  there  was  evidence 
beariifg  upon  the  third  issue.  The  facts  and  circumstances 
attending  the  alleged  fraudulent  sale  of  the  property  and 
the  occupancy  and  free  use  of  the  same  after  such  sale  by 
the  husband  intestate  constituted  evidence  to  go  to  thejnrj 
to  prove  the  purpose  to  fraudulently  defeat  the  right  of  the 
plaintiff,  and  it  was  the  province  of  the  jury  to  determine 
its  weight  and  effect.  McGee  v.  McGee,  4  Ired.,  105.  The 
exercise  of  discretion  on  the  part  of  the  Court  in  refusingto 
grant  the  motion  for  a  new  trial  is  not  reviewaWe  here. 

There  is  no  error.     Let  this  opinion  be  certified  to  the 

Superior  Court. 

AflBrmed. 


S.  F.  HARPER  V.  R.  D.  McCOMBS  et  al. 

Vendor  and  Vendee — Contract  to  Convey  Land — iw^ 

The  vendor,  in  an  executory  contract  to  convey  land,  may,  after  the 
death  of  the  vendee,  maintain  an  action  against  the  vendee's iieio 
at  law  and  representatives  to  enforce  his  lien  for  the  purcha*- 
money  without  proceeding  first  against  the  administrator:  aofl' 
purchaser  at  a  sale  made  under  a  judgment  in  such  action  vitt 
acquire  the  legal  and  the  equitable  title  of  the  parties. 


SEPTEMBER  TERM  1891.  715 


HA.RPER  V.   MCCOMBS. 


Issues  arising  from  a  special  proceeding  for  partition, 
tried  at  Fall  Term,  1891,  of  Burke  Superior  Court,  Bynumy 
J.,  presiding. 

It  appears,  from  the  case  stated,  that  John  R.  Sudderth,  at 
the  time  of  his  death  in  1874,  was  the  owner  of  the  land  pres- 
ently to  be  mentioned;  that  he  died  intestate  and  that  an 
undivided  one-fourth  interest  in  these  lands  descended  to  W. 
H.  Powell  and  J.  M.  Powell ;  that  about  1880  the  latter  con- 
tracted to  sell  and  convey  their  said  interest  to  W.  S.  Sud- 
derth, when  he  should  pay  the  purchase-money  in  full.  The 
latter  died  in  1885  intestate,  and  the  appellant  was  appointed 
administrator  of  bis  estate.  It  seems  that  he  paid  part  of  the 
purchase-money  in  his  life-time.  After  his  death  the  said 
Powells  brought  their  action  to  recover  the  balance  of  the 
purchase-money  due  them,  and  to  enforce  their  lien  upon  the 
land  for  the  same.  The  appellant  administrator  of  W.  S. 
Sudderth,  the  heirs  of  the  latter  and  his  widow,  were  made 
parties  defendant  in  that  action,  and  therein,  by  consent  of 
parties,  a  judgment  was  entered  in  favor  of  the  plaintiffs  for 
§300  and  costs;  the  same  was  declared  to  be  a  lien  upon  the 
said  one-fourth  interest  in  the  land,  and  it  was  directed  that 
a  proper  deed  be  executed  when  the  judgment  and  costs 
should  be  paid. 

It  further  appears  that  the  defendants  in  that  action  did 
not  pay  the  said  judgment,  and  an  execution  issued  there- 
upon was  returned  unsatisfied.  A  second  execution,  with  a 
vend.  ex.  clause,  reciting  the  judgment  lien  was  issued  and  the 
said  interest  in  the  land  was  sold,  the  present  plaintiff  becom- 
ing the  purchaser,  and  he  took  the  deed  of  the  Sheriff  for  the 
same.  Afterwards,  and  before  the  bringing  of  this  special 
proceeding,  the  said  Powells  executed  to  the  plaintiff,  who  so 
purchased  at  the  Sheriff's  sale,  a  deed  purporting  to  convey 
to  him  title  in  them  for  the  said  one-fourth  interest. 

The  present  plaintiff,  who  so  purchased  the  said  interest 
in  the  land  mentioned,  brings  this  special  proceeding  against 
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the  defendants,  who  are  tenants  in  common  with  bim,  to 
compel  partition  of  this  land.  As  to  issues  of  fact  raised  by 
the  pleadings,  a  jury  trial  was  waived  and  **  the  case  was  sub- 
mitted to  the  Court,  and  tried  upon  the  single  question  i\slo 
the  validity  of  the  title  of  J.  F.  Harper  (the  plaintiff)  toa 
one-fourth  interest  in  the  lands  described  in  the  petition." 

The  appellant  Hallyburton,  administrator  of  W.  S.  Sud- 
derth,  asked  the  Court  to  adjudge  upon  the  facts  agreed  upon 
as  above  stated  that  the  said  one- fourth  interest  in  the  land^ 
claimed  by  the  plaintiff,  "descended  wnth  the  encurabracce 
of  the  unpaid  purchase-money  to  the  heirs  at  law  of  said  W. 
S.  Sudderth,  and  were  to  be  administered  if  the  needs  of  the 
estate  required  them  for  assets,  in  the  ordinary  course  of 
admini>tration  "  by  himself,  and  that  under  the  "consent 
judgment,"  above  referred  to,  no  special  remedy  was  given 
the  said  Powells  over  other  creditors  of  his  intestate  to  col- 
lect their  debt  by  execution;  that  the  sum  was  to  be  paid  in 
the  regular  course  of  administration.  The  Court  declinedto 
so  hold,  but  adjudged  that  the  plaintiff  had  title  for  the  said 
one- fourth  interest,  and  gave  judgment  directing  that  parti- 
tion be  made,  etc.,  and  the  said  administrator  appealed. 

Mr.  J,  T.  PerkinSj  for  plaintiff. 

Mr.  John  Devereux,  Jr.^  for  defendant. 


Merrimon,  C.  J. — after  stating  case :  Tlie  appellant  admin- 
istrator was  allowed  irregularly  and  improperly  to  come  into 
this  special  proceeding  and  cf»ntest  the  plaintiff's  title  asoue 
of  the  tenants  in  common  of  the  land  described  in  the  plead- 
ings. This  was  done  by  consent  of  parties,  and  astheConrt 
had  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
litigation,  its  orders  and  judgments  will  be  operative  and 
binding  upon  the  parties  to  the  record,  but  such  practiceand 
procedure  should  not  be  tolerated,  much  less  encouraged 
by  the  Courts      As  w'e  have  repeatedly  said,  it  is  notsinaplj" 
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irregular,  but  it  is  subversive  of  just  procedure  and  good 
practice,  and  never  fails  to  give  rise  to  more  or  less  confu- 
sion and  dissatisfaction.  The  record  here  is  confused,  and 
we  have  found  it  difficult  to  reach  the  merits  of  the  ques- 
tions intended  to  be  presented  for  our  decision,  if  indeed,  we 
have  been  entirely  successful  in  our  efforts  to  do  so. 

It  is  conceded  that  the  Powells  named  had  a  vendor's  lien 
upon  the  land  described  in  the  pleadings  to  the  extent  of 
the  undivided  one  fourth  interest  therein,  which  they  sold  to 
the  intestate  of  the  appellant  in  his  life-time.  They^had  the 
right  to  enforce  that  lien  in  any  appropriate  action  for  the 
purpose,  after  as  well  as  before  the  death  of  the  vendee. 
They  might  have  gone  against  the  latter'sadministratorand 
compelled  him  to  pay  their  debt  if  he  had  assets  sufficient 
for  timt  purpose,  but  they  were  not  bound  to  do  so.  The 
administrator  migh  t — perhaps  ought — to  have  paid  their  debt, 
but  he  failed  to  do  so,  and  they  properly  brought  their  action 
against  the  heirs  of  the  deceased  vendee,his  administratorand 
widow,  to  avail  themselves  of  their  lien.  The  Court  in  that 
action  had  complete  jurisdiction  and  authority  to  ascertain, 
declare  and  enforce  the  lien  as  it  did  so.  It  appears  that  a 
judgment  for  three  hundred  dollars  and  costs  was  entered, 
and  therein  the  lien  upon  the  land  as  to  the  one  fourth  inter- 
est therein  was  declared,  and  afterwards  that  interest  was 
sold  in  pursuance  of  the  judgment  by  the  Sheriff.  The 
plaintiff  was  the  purchaser,  he  paid  the  purchase- money  and 
took  the  Sheriff's  deed,  which  it  must  be  assumed  was  a 
proper  one.  Afterwards  the  vendors,  the  Powells,  executed 
a  deed  to  the  plaintiff,  as  they  might  do,  and  thus  the  title 
of  the  intestate,  whether  equitable  or  legal,  or  that  which 
descended  to  his  heirs,  passed  to  the  plaintiff.  Moreover,  the 
heirs  of  the  vendee,  his  widow  and  the  present  appellant, 
his  administrator,  were  parties  to  that  action,  and  are  estop- 
ped as  to  any  rights  they  may  have  had  that  came  within  the 
just  scope  of  the  action  and  the  judgment  therein.    The 
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very  purpose  of  it  was  to  ascertain  and  enforce  the  lien  and 
conclude  the  parties  thereto. 

It  is  true  the  heirs  of  the  vendee  might,  at  the  appropriate 
time  and  in  a  proper  way,  have  required  hisadmiuistratorto 
pay  the  balance  of  the  purchase-money,  if  he  had  assetssoili- 
cient  to  be  so  applied,  to  the  end  they  might  have  receiTcd 
the  complete  legal  as  well  as  the  equitable  title  from  the  ven- 
dors, but  they  did  not  do  so,  and  they,  as  well  as  the  admin- 
istrator, are  concluded  as  above  indicated. 

No  doubt,  if  the  interest  in  the  land  was  sold  for  a  sam  of 
money  more  than  sufficient  to  pay  the  balance  of  the  par- 
chase-money  and  costs,  the  appellant  might,  if  need  be,bv 
some  appropriate  proceeding,  have  availed  himself  of  that 
surplus  as  assets  for  the  payment  of  the  debts  of  his  int^ate. 
It  does  not  appear  that  there  was  any  such  surplus,  and  no 

question  in  that  respect  is  presented. 

Affirmed. 


L.  A.  BRISTOL  v.  J.  H.  &  S.  T.  PEARSON. 


CoiiUmptf  Practice  in  Proceeding  for. 

A  decree  was  entered  directing  a  trustee  to  disbarae  certain  fuB^s 
amongst  creditors,  one  of  whom,  on  behalf  of  himself  and  other 
creditors,  obtained  an  order  attaching  the  trustee  for  contem^  in 
refusing  to  obej  the  directions  of  the  Court,  from  which  (he  tnu- 
tee  appealed;  pending  the  appeal,  the  moving  creditor  made  an 
application  to  be  allowed  to  abandon  his  motion,  the  counsel  rep- 
resenting him  also  representing  the  other  creditors:  HM,  (1)  tbtf 
the  application  to  withdraw  the  proceeding  on  the  contempt  ««i 
improperly  made  in  the  Court  below  while  appeal  was  pendisg: 
(2)  that  being  renewed  in  the  Supreme  Court  it  would  be  alloved 
as  to  that  creditor,  but  the  other  creditors  being  parties  to  the pfo- 
ceeding,  and  not  joining  in  the  application  to  withdraw,  thetppttl 
would  be  retained  as  to  them;  (3)  that  the  attachment  for  cootempt 
was  the  proper  remedy  to  compel  obedience  to  the  order  of  the 
Court. 
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Motion  to  attach  appellant  plaintiff  for  contempt,  heard 
at  Spring  Term,  1891,  of  Burke  Superior  Cnurt,  Ilokcy  J., 
presiding. 

The  plaintiff,  as  assignee  of  certain  property  conveyed  to 
him  for  the  benefit  of  creditors  named  in  the  deed  of  trust, 
brought  this  aclion  to  have  the  property  subject  to  the  trust 
sold,  and  the  proceeds  of  tlie  sale  thereof  applied  to  the  pay- 
ment of  debts  of  the  creditors,  according  to  their  respective 
rights,  etc ,  with  the  sanction  and  by  the  order  of  the  Court, 
etc.  In  the  course  of  the  action,  the  Court  entered  its  decree 
directing  a  distribution  of  the  fund  in  the  hands  of  the 
plaintiff  trustee  to  the  parties  therein  specified. 

Thereafter  John  A.  Dickson,  one  of  the  defendant  credi- 
tors, gave  notice  to  the  plaintiff  of  a  motion  to  be  made  in 
the  aclion  to  attach  him  for  contempt  of  Court  in  that  he 
bad  disobeyed  the  order  of  the  Court,  etc.  The  motion  was 
afterwards  made,  and  the  following  is  so  much  of  the  affi- 
davit offered  and  considered  by  the  Cnurt  in  support  of  the 
same  as  need  be  reported  : 

3.  That  it  was  ordered  by  the  Court  that  the  said  L.  A. 
Bristol,  assignee,  pay  over  one-half  of  the  proceeds  of  sale  of 
said  specified  property  to  J.  H.  and  S.  T.  Pearson,  and  apply 
the  remainder  of  said  sum  to  the  parties  whose  names  are 
specified  and  mentioned  in  the  report  of  G.  P.  Erwin,  referee, 
filed  in  said  cause.  That  notwithstanding  the  order  of  the 
Court,  the  sail  L.  A.  Bristol,  assignee,  in  contempt  of  Court, 
and  in  defiance  of  the  advice  of  counsel,  paid  over  to  the 
said  J.  H.  and  S.  T.  Pearson  the  sum  of  twenty -one  hundred 
and  ninety-six  dollars,  when  he  should  have  paid  him  only 
the  sum  of  seventeen  hundred  (less  their  part  of  the  cost), 
and  his  doing  so  has  prevented  the  other  creditors,  who 
should  have  received  their  pro  rata  share  of  said  fund,  from 
being  paid,  as  the  order  and  decree  of  the  Court  directed. 
Wherefore,  the  other  creditors,  whose  names  are  specified  in 
said  report  of  said  referee,  pray  the  Court  that  the  said  L.  A. 
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Bristol,  assignee,  be  attached  for  contempt  of  Court,  and 
ordered  and  directed  to  distribute  the  fund  received  bvbim 
in  accordance  with  the  former  decrees  in  this  action. 

The  Court  having  found  the  facts  of  the  matter, 'being  of 
opinion  that  the  payment,  as  made  by  the  assignee  (the 
plaintiff),  was  in  wilful  disobedience  of  the  decree  of  the 
Superior  Court  heretofore  made,  gave  judgment  attaching 
the  assignee  as  for  contempt,"  and  the  plaintiff,  having 
excepted,  appealed  to  this  Court. 

Pending  the  appeal  in  this  Court  the  said  Dickson,  who 
made  the  affidavit  to  support  the  motion  to  attach  the  plain- 
tiff, moved  in  the  Court  below  to  be  allowed  to  withdraw  and 
abandon  the  motion  to  attach,  and  his  motion  was  there 
allowed,  and  a  transcript  of  the  record  thereof  was  presented 
here  at  the  time  the  appeal  was  called  for  argument,  and, 
also,  a  motion  was  made  here  to  allow  him  to  withdraw  and 
abandon  his  motion. 


Messrs.  J.  T.  Perkins  and  John  Devereux,  Jr,,  for  plaintiff. 
Mr.  S.  J.  Ermrt,  for  defendant. 


Merrimon,  C.  J. — after  stating  the  case:  After  the  appeal 
was  taken,  bringing  the  whole  matter  of  the  motion  into  this 
Court,  it  was  irregular  and  improper  to  make  the  motion  in 
the  Court  below  to  withdraw  and  abandon  the  motion  to 
attach,  because  the  appeal  brought  the  same  here  until  it 
should  be  disposed  of  in  some  appropriate  way.  The  Court 
below  did  not  have  such  control  of  the  matter  as  to  make  an 
effectual  disposition  of  it. 

The  application  of  the  defendant  appellee  John  A.  Dick- 
son to  be  allowed  to  abandon  the  motion  to  attach  the  plain- 
tiff must  be  allowed,  and  an  entry  to  that  effect  made  in  the 
Court  below.  But  this  allowance  cannot  affect  the  motion  as 
to  other  intended  creditors,  because  thfe  motion  was  applied 
for  and  allowed  at  the  instance  of  and  for  the  benefit  of  the 
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others  hs  well  as  his.  They  were  parties  to  the  action,  and 
the  notice  of  the  motion  was  signed  by  Dickson  "  for  himself 
and  other  creditors,"  and  the  affidavit  in  support  <'f  the 
motion  purported  expressly  to  be  for  their  benefit.  More- 
over, the  counsel  who  made  the  njotion  represented  all  the 
interested  creditors,  and  no  one  of  them  made  any  suggestion 
or  opposition  to  it.     Thus  they  being  before  the  Court  and 

80  re[)resented  by  counsel,  were  at  once  parties  to  and  par- 
ticipiting  in  the  motion  for  their  benefit;  they  were  subject 
to  the  order  of  the  Court  iu  that  respect  and  concluded  by  its 
order,  and  thev  were  as  well  Tiable  lor  costs.  The  motion 
was  made  at  their  instance  and  for  their  benefit  as  well  as 
the  i-ame  for  Dickson.  The  affidavit  made  by  the  latter  was 
sufficient  to  serve  the  common  purpose  of  all  the  interested 
creditors.  Who  they  were  was  shown  by  the  record,  and 
that  was  a  sufficient  designation  of  them  in  connection  with 
the  motion.  So  tlmt  the  appeal  must  be  disposed  of  upon  its 
merits,  in  the  absence  of  a  motion  of  the  appellant  to  dismiss 
or  withdraw  it. 

.  It  was  found  as  a  fact  and  admitted,  as  appears  from  the 
case  settled  on  appeal,  that  the  plaintiff  assignee  had  inten- 
tionally and  wilfully  disbursed  the  funds  in  his  hands  where- 
with he  was  charged  otherwise  than  as  by  the  decree  and 
express  order  of  the  Court.  Obviously,  the  Court  had  author- 
ity to  enforce  its  orders,  decrees  and  judgment  by  attach- 
ment, when  the  parties  complained  of  were  before  it.  It  is  a 
legitimate  and  approved  method  of  enforcing  its  orders,  as 
well  as  the  order  of  and  respect  due  the  Court.     In  re  Davies, 

81  N.  C ,  72 ;  Bond  v.  Bond,  69  N.  C,  97 ;   Thompson  v.  Onley^ 
96  N.  C,  9]  In  re  PaMerson,  99  N.  C,  407. 

Affirmed. 
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THE  STATE  V.  W.  A.  FRENCH  AND  GEORGE  E.  FRENCH. 
Constitution —  Taxation — License— Interstate  Commem. 

The  tax  imposed  on  merchants  and  other  dealers  by  the  Act  toRiiK 
Revenue  (cb.  838,  §  22,  Laws  1891).  of  one-tenth  of  one  perceotum 
of  their  purchases,  is  not  a  tax  on  property,  but  upon  the  "occd- 
pation  "  of  buying  and  selling  j^ooda  in  ike  State;  it  is  exprpssij 
authorized  by  the  Ck>nstitution  of  North  Carolina,  aod  is  not  is 
conflict  with  the  Federal  Constitution,  notwithstandiiiK  ^ 
merchandise  bought  and  sold  is  purchased  from  peraoDS  in  other 
States. 


This  was  a  criminal  actiox,  begun  before  a  Justice  of 
the  Peace  and  carried  thence  by  appeal  to  the  Criminal 
Court  of  New  Hanover,  where  it  was  tried  before  J/rtim,/. 
at  July  Term,  1891. 

The  jury  returned  the  following  special  verdict: 
*'During  the  six  months  ending  on  the  30th  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-one,  the  defendants,  William  A.  French  and  George R 
French,  were  merchants  residing  in  the  city  of  Wilming- 
ton, in  the  county  of  New  Hanover  and  State  of  North  Caro- 
lina,  and  as  co-partners  in  trade  were  engaged  in  the  busi- 
ness of  buying  and  selling  goods,  wares  and  merchant 
under  the  firm  name  and  style  of  George  R.  French  it  Sjus: 
that  during  the  said  six  months  the  defendant  purchased  in 
other  States,  and  brought  into  the  State  of  North  Carolina 
and  there  sold,  a  large  quantity  of  goods,  wares  and  mer- 
chandise which  were  not  farm  products;  that  during  the 
said  six  months  the  said  defendants  made  no  purchase  of 
goods,  wares  or  merchandise  of  any  kind  within  the  State 
of  North  Carolina ;  that  all  of  the  purchases  so  made  by  them 
out  of  the  State  were  of  articles  not  specially  taxed  by  the 
act  of  the  General  Assembly  of  said  State,  ratified  the  ?th 
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day  of  March,  A.  D.  1891,  and  entitled  "An  Act  to  Raise 
Revenue  f  and  that  the  said  defendants,  not  being  transient 
dealers,  did  not  within  ten  days  after  the  1st  day  of  July, 
A.  D.  1891,  deliver  to  the  Clerk  of  the  Board  of  County 
Commissioners  of  said  county  of  New  Hanover  a  sworn 
statement  nor  any  statement  of  the  total  amount  of  his  pur- 
chases out  of  the  said  State  for  the  preceding  six  months, 
ending  the  30th  day  of  June,  A.  D.  1891, 

'But  whether  or  not,  upon  all  the  facts  aforesaid  by  the 
said  jurors  so  found  the  defendants  are  guilty  of  theotfence 
with  which  they  stand  charged  the  jurors  aforesaid  are 
altogether  ignorant,  and  thereupon  pray  the  advice  of  this 
Honorable  Court.  And  if  upon  all  the  facts  aforesaid  by 
the  jurors  aforesaid  so  found  it  shall  appear  to  the  Court 
that  the  defendants  are  guilty  of  the  offence  wherewith  they 
stand  charged,  then  upon  their  oath  they  find  and  say  that 
they  are  guilty  in  manner  and  form  as  they  stand  charged. 
But  if  upon  the  said  facts  it  shall  appear  to  the  Court  that 
the  defendants  are  not  guilty  of  said  offence  wherewith  they 
stand  charged,  then  the  said  jurors  do  find  and  say  that  they 
are  not  guilty  thereof." 

His  Honor  having  instructed  the  jury  that  upon  the  facts 
found  by  them  the  defendants  were  guilty,  the  jury  returned 
a  verdict  of  "Guilty"  It  was  adjudged  that  each  of  the 
defendants  be  fined  the  sura  of  one  dollar  and  to  pay  the 
costs  in  this  prosecution.  From  this  judgment  the  defend- 
ants appealed. 

The  Attorney  Genaral  and  Mr.  A.  M.  Waddell,  for  the  State. 
Mesars.  George  Davis  and  George  Rountree,  for  defendants. 

Clark,  J. :  By  the  Act  to  Raise  Revenue  (Laws  of  1891,  ch. 
323,  §  22),  it  is  enacted  as  follows:  "Every  merchant,  jew- 
eler, grocer,  druggist,  or  other  dealer,  who  shall  buy  and  sell 
goods,  wares  and  merchandise  of  whatever  name  or  descrip- 
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tion,  not  specially  taxed  elsewhere  in  this  act,  shall,  inaddi- 
tion  to  his  ad  valorem  tax  upon  his  stock,  pay  as  a  license  tai 
one-tenth  of  one  per  centum  on  the  total  amount  of  his  pur- 
chases in  or  out  of  the  State  (except  purchases  of  farm  prod- 
ucts from  the  producer)  for  cash  or  credit,  whether  such  pier- 
sons  herein  m«?ntioned  shall  purchase  as  principal  or  through 
an  agent  or  commission  merchant " 

The  special  verdict  brings  the  defendants  completely 
within  the  provisions  of  the  act,  and  finding,  auioug  other 
facts  that  the  defendants  purchased  goods  in  other  States, 
brought  them  info  this  State  and  sold  them  here,  but  made 
no  purchases  within  this  State. 

The  policy  or  advisability  of  such  taxation  rests  with  the 
legislative  branch  of  the  government  alone.  The  sole  ques- 
tion committed  to  the  Courts  is  as  to  the  Constitutional  power 
of  the  Legislature  to  lay  the  tax. 

It  is  conceded  by  the  learned  counsel  of  the  defendants  that 
such  tax  is  not  a  property  tax,  but  as  truly  stated  on  the  face 
of  the  act  is  a  license  tax  for  the  privilege  of  carrying  on  the 
business  specified.  Such  license  tax  is  not  prohibited  by  the 
Constitution  of  North  Carolina,  but  is  expressly  authorized 
by  section  3,  article  5  thereof.  AlberUon  v.  Wallace,  81  N.  C, 
479;  Stale  v.  Coh^n,  84  N.  C,  771.  Nor  is  this  mode  of  taxa- 
tion forbidden  by  the  Fourteenth  Amendment  to  the  United 
States  Constitution,  which  guarantees  to  all  persons  the  equal 
protection  of  the  law.  It  has  been  repeatedl}'^  held  that  the 
Fourteenth  Amendment  in  nowise  affects  the  right  of  the 
State  to  adjust  its  system  of  taxation  in  accordance  witii  its 
own  Constitution:  "  to  classify  property  for  taxation,  subject- 
ing one  kind  of  property  to  one  rate  of  taxation  and  another 
kind  to  ano'her  rate,  distinguishing  between  franchises^ 
licenses  and  privileges,  and  visible  and  tangible  property, 
and  between  real  and  personal  property."  Insurance  Co.  v. 
New  Yorl\  134  U.  S.  Rep.,  594  (606);  Railroad  v.  Pennsylvania, 
Ibid,  232  (237).     Both  of  these  cases  are  cited  and  approved 
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by  the  same  Court  in  a  very  recent  case,  Express  Co.  v.  Sei- 
bert,  in  whicli  the  opinion  was  filed  January  4th,  1892. 

The  defence,  indeed,  rests  its  case  upon  the  position  that 
the  lax,  so  far  as  it  respects  goods  pnrcliased  in  other  States 
and  brought  into  this  State,  is  void,  as  being  in  violation  of 
the  Federal  Constitution,  Art.  1,  §  8,  which  gives  to  Congress 
the  j>ower  to  "  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  the  Indian  tribes." 

Under  the  decisions  of  the  Supreme  Court  of  the  United 
States,  if  the  "  business,"  the  carrying  on  of  which  is  made 
liable  to  the  tax,  was  that  of  interstate  commerce,  such  as  the 
offering  for  sale,  or  selling  goods  in  one  S^ate  to  be  shipped 
to  the  buyer  who  is  in  another  State,  as  in  Bobbins  v.  Shelby 
Taxing  Didrict,  120  U.  S.  Rep.,  480  (known  commonly  as  tlie 
"Drummers'"  Case),  or  if  this  impost  was  laid  on  the  transpor- 
tation of  passengers  or  freight  from  one  State  to  another  (State 
Freight  Cases,  15  Wallace,  232 ;  Freight  Discrimination  Cases, 
95  N.  C,  428  and  434),  or  the  transmission  of  telegrams  across 
State  lines  {Leloup  v.  Mobile,  127  U.  S.  Rep.,  640),  such  tax 
would  be  inhibited.  But  the  business  here  subjected  to  the 
privilege  tax  is  neither,  by  the  terms  of  the  law  nor  in  its 
purport,  to  be  gathered  by  any  reasonable  cunstruction, 
"interstate  dealings."  The  tax  is  not  on  any  dealings 
between  the  parties  outside  of  the  State  and  the  defendants 
within  the  State,  nor  on  the  transportation  of  goods  into  the 
State.  The  "  business"  taxed,  and  intended  to  be  taxed,  is 
that  of  "buying  and  selling  goods,  wares  and  merchandise," 
i.  e.,  carrying  .on  a  mercantile  business  in  thin  State.  The 
fact  that  such  trade  or  occupation  exercised  in  this  State, 
is  carried  on  in  goods,  wares  or  merchandise  which  had  their 
origin  out  of  the  State,  cannot  make  it '  interstate  commerce." 
The  commerce  is  "  intrastate."  It  is  carried  on  in  this  State 
between  the  defendants  and  other  parties  in  the  State.  It  is 
an  occupation  or  trade  exercised  here  under  North  Carolina 
laws,  and  protected  by  them  from  violence  and  ille^^al  inter- 
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ference,  from  robbery  and  thieves.     Should  the  purchaser  of 
"goods,  wares  and  merchandise"  from  the  defendants  sub- 
sequently ship  the  goods  to  another  State,  this  would  not 
make  the  dealing  between  them  "interstate,"  even  though 
the  defendants,  at  the  time  of  such  sale,  knew  of  the  buyer's 
intention  to  so  ship  the  goods.     Brmvn  v.  Houston^  114  U.S., 
622.     Neither,  for  like  reasons,  could  the  fact  that  the  "  occu- 
pation "  taxed  deals  in  merchandise,  some  or  all  of  which 
originated  elsewhere  than  in  North  Carolina,  make  it  "inter- 
state "  traffic.     Woodruff  v.  Parham,  8  Wall.,  123.    The  inter- 
state dealings  were  terminated  when  the  goods  were  deliv- 
ered at  the  store  of  the  defendants.     The  "  business  "  subse- 
quently  carried  on  of  vending  and  disposing  of  them  is  intra- 
state traffic,  upon  which  the  State  can  levy  its  license  tax. 
The  tax  is  not  laid  on  the  purchases  nor  on  the  sales.    It  is 
laid  as  a  "  license  tax"  on  every  "  merchant,"  etc.,  who  shall 
"buy  and  sell  goods,  wares  and    merchandise,"  evidently 
meaning  to  tax  the  occupation  of  carrying  on  such  business 
in  this  State.     As  a  mode  merely  of  graduating  the  tax  by 
some  approximation  to  the  volume  of  business  done  (which 
is  just),  it  is  provided  that  such  license  tax  sliall  be  "one- 
tenth  of  one  per  centum  on  the  total  amount  of  purchases  in 
or  out  of  the  State."     In  the  late  case  of  State  of  Maine  \, 
Grand  Trunk  Railway  of  Canada^  U.  S.  Supreme  Court,  12 
Supreme  Court  Rep.,  J  20  (opinion  filed  December,  lft91),  this 
is  adverted  to,  and  the  Court  say :    "  This  ruling  (of  the  Court 
below,  which  is  reversed)  was  founded  on  the  assumption 
that  a  reference  by  the  statute  to  the  transportation  receipts 
and  to  a  certain  percentage  of  the  same,  in  determining  the 
amount  of  the  excise  tax,  was,  in  effect,  the  i  mposi  tion  of  the  tax 
upon  such  receipts,  and,  therefore,  an  interference  with  inter- 
state and  foreign  commerce.     But  a  resort  to  those  receipts 
was  simply  to  ascertain  the  value  of  the  business  done  by  the 
corporation,  and  thus  obtain  a  guide  to  a  reasonable  conclu- 
sion as  to  the  amount  of  the  excise  tax  which  should  be 
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levied,  and  we  are  unable  to  perceive  in  that  resort  any  inter- 
ference with  transportation,  domestic  or  foreign,  over  the  road 
of  the  railroad   company,  or  any  regulation  of  commerce 
which  consists  in  such  transportation.     If  the  amount  ascer- 
taiiu-d  were  specifically  imposed  as  the  tax,  no  objection  to 
its  validity  would  be  pretended.     And  if  the  inquiry  of  the 
State  as  to  the  value  of  the  privilege  were  limited  to  the 
receipts  of  certain  past  years,  instead  of  the  year  in  which 
the  tax  is  collected,  it  is  conceded  that  the  valiHitv  of  the  tax 
would  not  be  affected,  and  if  not,  we  do  not  see  how  a  refer- 
ence to  the  results  of  any  other  year  could  affect  its  charac- 
ter.    There  is  no  levy  by  the  statute  on  the  receipts  them- 
selves, either  in  form  or  in  fact.     They  constitute,  as  said 
above,  simply  the  means  of  ascertaining  the  value  of  the 
privilege  conferred.     This  conchision  is  sustained  by  the 
decision  in  Insurance  Co.  v.  New   York^  134  U.  S.  Rep.,  594." 
And  the  Court  go  on  to  cite  with  approval  from  the  latter 
decision  the  following:     "The  validity  of  the  tax  can,  in  no 
way,  be  dependent  upon  the  mode  which  the  State  may  deem 
fit  to  adopt  in  fixing  the  amount  for  any  year  which  it  will 
exact  for  the  franchise.     No  constitutional  objection  lies  in 
the  way  of  a  legislative  body  prescribing  any  mode  of  meas- 
urement to  determine  the  amount  it  will  charge  for  the  priv- 
ilege it  bestows." 

The  tax  in  our  case  is  not  on  the  business  of  buying  goods 
out  of  the  State,  but  on  the  business  of  buying  and  selling 
goods  in  the  State  irrespective  of  the  place  of  origin  of  the 
goods,  and  the  extent  of  the  purchases,  whether  "in  or  out 
of  the  State,"  is  only  referred  to  as  a  basis  by  which  to  meas- 
ure the  tax  which  shall  be  levied  on  the  business  proportion- 
ate with  such  approximation  to  its  volume.  It  is  admitted 
that  there  is  no  discrimination  against  goods  bought  out  of 
the  State,  and  the  sole  questi  n  is  whether  the  State  in  taking, 
as  the  ba-is  of  a  license  tax,  the  value  of  the  goods  dealt  in, 
must  exclude  the  value  of  goods  manufactured  or  raised  out 
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of  I  he  State.  If  this  were  so,  no  license  tax  could  be  impo^d 
for  merchandising  in  thi^  State  when  the  articles  deilt  in 
were  manufactured  in  other  countries  or  other  States,  or  were 
the  products  of  a  soil  other  than  our  own,  leaving  the  full 
weight  of  the  tax  to  fall  upon  the  privilege  of  dealing  in 
articles  manufactured,  or  the  products  of  the  soil  in  this 
State.  This  would  require  a  discrimination  against  our  own 
citizens,  and  is  not  within  the  letter  or  spirit  of  the  Cousti- 
tution.  The  power  of  the  State  to  exact  a  license  tax  from 
its  own  citizens  doing  business  in  its  borders  is  beyoad  ques- 
tion, and  a  discrimination  t?i  favor  of  non-residents  is  as 
much  forbidden  as  a  discrimination  against  fA^m,  by  tbe 
United  States  Revised  Statutes,  1977 :  *' All  persons  withiu  the 
jurisdiction  of  the  United  States  shall  have  the  same  right 
in  every  State  and  Territory  to  make  and  enforce  contracts 
etc.,  and  shall  be  subject  to  like  punishments,  pains,  penal- 
ties, taxesy  licenses  and  exactions  of  every  kind,  and  to  no 
other." 

The  rule  deducible  from  the  authorities  seems  lobe  that 
if  the  dealings  or  transactions  are  between  parlies  in  dif- 
ferent  States,  or  the  trans[)ortation  of  freight  or  passengers 
from  one  State  to  another,  a  tax  by  State  law  is  prohibited, 
irrespective  of  whether  there  is  ** discrimination"  or  not; 
but  where  the  tax  is  on  an  '*  occupation"  carried  on  in  a 
State,  or  on  property  therein,  the  State  has  power  to  levy  the 
tax,  unless  it  "discriminates"  against  the  articles  brought 
from  other  States,  with  the  sole  exception  that  the  saleof  such 
articles  in  the  original  package  cannot  be  taxed  bv  the 
State.  Even  this  exception,  which  is  laid  down  in  Li^p'- 
Hardin,  135  U.  S.,  100,  is  strongly  controverted  bytheabk 
dissenting  opinions  of  Justices  (iray,  Harlan  and  Brewer, 
in  that  case. 

Davis,  J.  (concurring):  The  statute  under  which  the 
defendants  are  taxed   makes  no  discrimination  infavorof 
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the  citizens  of  the  State  against  the  citizens  or  property  of 
other  States,  and  in  my  opinion  rtie  only  purpose  of  the 
framers  of  the  Federal  Constitution  was  to  prevent  any  dis- 
criminations which  local  interest  might  suggest  in  favor  of 
resident  citizens  of  a  State  against  non-resident  citizens.  I 
do  not  think  it  was  the  purpose  of  the  Constitution  of  the 
United  States  to  confer  upon  Congress,  by  enactment  or  upon 
the  Courts  by  construction,  any  authority  to  give  non-resi- 
dent citizens  doing  bus-iness  in  another  State  rights,  privi- 
leges or  exemptions  which  may  be  lawfully  denied  to  resi- 
dent citizens  who  are  taxed  to  support  the  State,  and  to 
protect  non-resident  as  well  as  resident  citizens  in  the  dis- 
charge of  their  business.  I  think  a  provision  of  tiie  Consti- 
tution conferring  upon  Congress  the  power  to  discriminate 
by  exempting  non-resident  citizens  doing  business  in  a 
State  from  duties  or  burdens  which  may  be  lawfully  imposed 
on  resident  citizens  engaged  in  the  same  business,  would 
have  shocked  the  most  ultra  advocate  of  Federal  power; 
and  I  do  not  think  that  one  of  the  thirteen  States  would 
have  sanctioned  a  Constitution  granting  such  authority  to 
the  Federal  government  directly  or  by  any  fair  implication; 
and  the  Federal  government  has  no  powers  except  those 
delegated  by  the  Constitution  expressly  or  by  fair  impli- 
cation. 

Affirmed. 
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THE  STATE  v.  J.  C»  STEVENSON  AND  J,  A,  TAYLOR. 

CovBiiixUion —  Taxation — License, 

The  exception  of  **farin  products  purchased  from  the  producer"  (no 
the  return  required  to  be  made  by  merchants  and  other  dealeisv 
the  basis  for  the  license  tax  imposed  by  the  Act  to  Raise  Revenw 
(ch.  323,  §22.  Laws  1891)  is  not  a  discrimination  against  the  prod- 
ucts or  citizens  of  other  States;  nor  is  it  in  violation  of  the  pro- 
visions of  the  Constitution  of  North  Carolina  which  require  mi- 
formlty  of  taxation. 

This  was  a  criminal  action,  tried  at  July  Term,  1891. of 
the  Criminal  Court  of  New  Hanover  Countv,  Meamjn 
presiding,  similar  to  that  of  State  v,  French,  ante,  except  ihat 
the  jury  found  in  the  special  verdict  these  additional  facts: 

''  That  during  the  said  six  months  the  said  defendants  also 
bought  and  sold  within  the  said  Stale  large  quantities  of 
goods,  wares  and  merchandise,  including  farm  prodocts 
which  were  not  purchased  from  the  producer.  And  that  aO 
of  the  purchases  so  ma«le,  both  in  the  State  of  N<»rth  Carolina 
and  out  of  it,  were  of  goods,  wares  and  merchandise  not 
specially  taxed  bv  the  Act  of  the  General  Assembly  of  the 
State  aforesaid,  ratified  the  9th  day  of  March,  A.  D.  1891; 
and  that  the  defendants,  not  being  transient  dealers,  did  not, 
witliin  ten  days  after  the  1st  day  of  July,  1891,  deliver  to  the 
Clerk  of  the  Board  of  Countv  Commissioners  of  the  said 
county  a  sworn  statement  of  tho  total  amount  of  their  said 
purchases  for  the  preceding  six  months,  ending  the 30th  day 
of  June,  A.  D.,  1891." 

From  a  judgment  against  defendants  they  appealed. 

The  Attorney  Gentral  and  Mr,  A,  M,  Wadddl,  for  the  State. 
Mtssrs.  George  Davis  and  George  Rountree,  for  defendants. 
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Clark,  J  :  The  defendants,  merchants  residing  and  doing 
business  in  this  State,  have  bought  oilt  of  the  State  and  have 
brought  into  the  State  and  sold  goods  not  being  farm  prod- 
ucts purchased  from  the  producer,  and  have  bought  in  the 
State  and  sold  farm  products  which  were  not  purchased  from 
the  producer.  They  refused  to  list  them  under  Schedule  B, 
Section  22,  of  the  Revenue  Act,  and  they  contend  the  act  is 
void  and  unconstitutional  because — 

1.  '*It  denies  to  the  defendants  the  equal  protection  of  the 
laws.  U.  S.  Cons.,  14th  Amendment,  §  1."  It  has  been  repeat- 
edly held  that  the  Fourteenth  Amendment  was  not  intended 
to  "compel  a  State  to  adopt  an  iron  rule  of  equal  taxation," 
or  "to  prevent  it  from  adjusting  its  system  of  taxation  in  all 
proper  and  reasonable  ways."  BeWs  Gap  R.  R.  Co.  v.  Penn.^ 
134  U.  S.,  232  (237);  Home  Ins.  Co.  v.  New  York,  Ibid,  594 
(606).  Both  these  cases  are  cited  and  approved  in  Pacific 
Express  Co.  v.  Seihert,  U.  S.  Supreme  Court  (opinion  filed 
January  4th,  1892).  The  Fourteenth  Amendment  certainly 
has  no  application  to  a  case  like  the  present,  as  we  have  held 
iu  State  v.  Pi^ench  at  this  term. 

2.  "In  so  far  as  it  applies  to  goods  purchased  outside  of  the 
State,  it  is  a  'regulation  of  commerce  among  the  States.' 
U.S.  Cons.,  Art.  1,  §  8, 1  3."  This  point  was  also  presented 
and  passed  upon  in  the  case  of  State  v.  French,  ante.  It  is 
suflScient  to  say  that  the  tax  is  not  on  "interstate"  dewlings, 
but  on  the  occupation  of  carrying  on  a  mercantile  business  in 
this  State ;  and  instead  of  levying  a  fixed  sum,  irrespective  of 
the  quantity  of  business  done,  the  statute  graduates  the  tax 
according  to  the  amount  of  purchases,  "  whether  made  within 
or  without  the  State."  If  the  defendants  had  removed  here 
from  another  Slate,  while  there  could  be  no  tax  on  their 
transportation  here  they  would  be  liable,  after  their  arrival, 
to  a  license  tax  on  their  "occupation"  if  there  was  no  dis- 
crimination. In  the  same  manner,  if  they  brought  goods 
with  them,  this  would  not  prevent  a  property  tax  on  the 
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goods  or  a  license  tax  on  the  trade  or  occupation  in  which 
such  goods  were  used,  provided  there  was  no  discrimination 
on  account  of  the  place  of  origin  of  the  goods. 

3.  "It  discriminates  against  the  products  of  other Siat^ 
and  is  repugnant  to  the  United  States  Constitution,  Art.  4, 
§2,  1  1."     The  act  makes  no  discrimination  against  prod- 
ucts   brought   from    elsewhere.     It  is  couched  in  general 
terms,  and  exempts  purchases  of  farm  products  from  tie 
producer,  wherever  raised,  from  being  taken  into  account  in 
ascertaining  the  basis  upon  which  the  amount  of  the  license 
tax  is  graduated.     This  is  neither  necessaril)',  nor  within 
reasonable  construction,  a  discrimination  against  farmers  ia 
other  States.     Florida  oranges,  Northern  corn,  wheat  and 
apples  and  other  farm  products  of  other  States,  are  ordiuarilv 
largely  dealt  in,  and  the  amount  of  the  purchases  thereof 
from  the  producers  are  omitted,  equally  with  similar  pur- 
chases of  farm  products  raised  in  this  State,  in  adjustingthe 
amount  of  license  tax  required  by  the  act.     It  is  true  thai 
a  law  professing  to  be  non-discriminating  on  its  face  hbaj, 
from  the  circumstances,  and  in  its  application,  be  held  tobe 
really  discriminating,  and  hence  unconstitutional,  as  in  ibe 
meat  and  guano  inspection  cases.    Brimmer  v.  Rebnian,  IS 
U.  S.,  78 ;  Mirmesota  v.  Barber,  136   U.  S.,  313 ;  Feriilr^  C^ 
v.  Board  of  Agriculture,  43  Fed.  Rep.,  G13      But  these  were 
cases  of  taxation  or  prohibition.     The  provision  before  usis 
only  an  exemption.     It  does  not  tax  the  non-resident  faraer 
or  put  him  at  any  disadvantage,  as  compared  with  the  far- 
mer residing  in  this  State.     This  point   has  recently  beea 
considered   by  Seymouk,  J.,  in  the  United   States  Distrid 
Couitforthe  Eastern  District  of  North  Carolina  in  a  veir 
able  opinion  construing  this  very  statute  {Ex  parte  Brown. 
48  Fed.  Reporter,  435),  the  reasoning  in  which  case  in  this 
aspect  of  it  seems  to  us  satisfactory  and  conclusive. 

4.  "That  it  violates  the  principle  of  uniformity  in  taxatiiMi 
Constitution  of  North  Carolina,  Art.  5,  §§  5  and  6.'' 
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This  is  a  privilege  tax  on  a  trade  or  occupation,  and  is 
authorized  bj^  the  Constitution  of  North  Carolina  (Art.  5, 
§3)  in  addition  to  the  ad  valorem  tax  on  property.  Albertson 
V.  Wallace,  SI  N.  C,  479  ;  State  v.  Coh^,  84  N.  C,  771.  It  was 
in  the  discretion  of  the  Legislature  to  impose  either  a  specific 
tax  or  one  graduated  by  the  extent  of  the  business  done. 
Slate  V  Puwellj  100  N.  C,  525.  Such  tax  is  uniform  when  it 
is  equal  on  all  persons  in  the  same  class.  Gatlin  v.  Tarboro, 
78  N.  C,  119;  State  v.  Poiuell,  mpra.  Graduating  a  mer- 
chant's licence  tax  by  the  amount  of  his  purchase  of  a  cer- 
tain class  of  goods,  and  not  by  the  amount  of  his  total  pur- 
chases, is  not  im[>osing  unequal  taxes  on  the  goods.  It  is 
merely  a  mode  of  graduating,  according  to  the  wisdom  and 
discretion  of  the  Legislature,  the  amount  of  the  license  tax 
for  carrying  on  any  specified  occupation. 

But  treating  it  as  a  "classification,"  this  law  puts  all  mer- 
chants dealing  in  farm  products  purchased  from  the  pro- 
ducer in  one  class,  and  all  merchants  not  dealing  in  farm 
products  purchased  from  the  producer  in  another  class,  and 
treats  all  in  each  class  alike.  There  is  no  discrimination  in 
either  class.  The  power  to  select  particular  trades  or  occu- 
pations and  subject  them  to  a  license  tax  cannot  be  denied 
to  the  Legislature — nor  the  power  to  tax  such  trades  accord- 
ing to  difiFerent  rules,  provided  the  rule  in  regard  to  each 
business  is  uniform.  "  It  may  be  difiFerent  upon  a  dealer  in 
whiskey  by  retail  from  that  on  a  wholesale  dealer;  or  a 
dealer  in  whiskey  from  what  it  is  on  a  dealer  in  grain,"  etc., 
says  Judge  Rodman  in  Gatlin  v,  Tarboro,  supra,  and  so  it 
may  of  course  be  difiFerent  on  a  dealer  in  hrm  products  pur- 
chased from  the  producer  from  that  on  a  dealer  in  other 
goods."  Indeed,  there  can  be,  strictly  speaking,  no  uniform, 
proportional,  and  ad  valorem  tax  on  all  trades,  professions, 
franchises  and  incomes,  taken  together,  because  they  are  so 
dissimilar  that  there  is  no  practicable  means  of  arriving  at 
what  should  be  a  uniform  tax  common  to  them  all.     How 
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could  a  tax  be  *'  uniform*'  or  proportional  between  the  pro- 
fession of  law  or  medicine,  Hvery-stable  keepers^  merthaals, 
keepers  of  ferries,  etc.  The  Legislature  could  lay  a  fran- 
chise tax  on  some  callings,  and  it  would  not  be  illegal 
because  some  other  occupation  was  not  taxed.  It  could  laj 
a  fixed  tax  on  some  occupations  and  graduate  itoDotbef&bj 
the  volume  of  business  done,  or  in  anv  other  mode  it  mar 
deem  fit.  Insurance  Co,  v.  Ntw  York,  134  U.  S.,  594.  It  is 
within  the  legislative  powers  to  define  the  different  classes 
and  to  fix  the  license  tax  required  of  each  class.  All  tbe 
licensee  can  demand  is  that  he  shall  not  be  taxed  ai  a  differ- 
ent rate  from  others  in  the  same  occupation  as  "classified" 
by  legislative  enactment. 

The  act  provides,  "every  merchant,  jeweler, grocer, drag- 
gist  or  other  dealer,  etc.,  shall  pay  as  a  license  tax  one-teoth 
of  one  percenttim  on  the  total  amount  of  purchases  in  or oQi 
of  the  State  (except  purchases  of  farm  products  from  the  pro- 
ducer)." This  language  makes  no  discrimination  in  favorof 
or  against  any  merchant,  jeweler,  grocer,  druggist  or  other 
dealer.  On  the  contrary,  it  taxes  the  business  of  each  alike, 
and  exempts  each  alike  from  the  necessity  of  listing  his  par- 
chases  of  farm  products  from  the  producer.  The  act, in  oar 
opinion,  is  not  obnoxious  for  any  of  the  reasons  urged  again^ 

it,  and  the  judgment  of  the  Court  below  should  be 

AfKrmed. 
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THE  STATE  v.  A.  C.  WE8SELL. 

Constitution —  Taxation — License, 

One  who  eogagee*  on  his  own  accouDt;  in  the  busineaa  of  buying  and 
selling  sewing  machines  in  this  State,  is  required  to  pay  the  tax 
and  obtain  the  license  prescribed  by  Chapter  828,  g  25,  Laws  of 
1891,  notwithstanding  the  machines  were  manufactured  in  another 
State. 

Criminal  action,  tried  at  July  Terra,  1891,  of  the  Crim- 
inal Court  of  New  Hanover,  Meares,  J.,  presiding. 

The  jury  returned  the  following  special  verdict: 

**  That  the  defendant  A.  C.  Wessell  did  engage  as  princi- 
pal and  on  his  own  account  in  the  business  of  selling  sew- 
ing machines  in  the  county  of  New  Hanover  and  State  of 
North  Carolina  without  having  first  obtained  a  license  there- 
for, and  without  having  paid  to  the  State  Treasurer  the  tax 
of  $250  for  the  privilege  of  engaging  in  said  business,  and 
that  said  sewing  machines  were  manufactured  by  the  Rem- 
ington Sewing  Machine  Company,  a  corporation  doing  busi- 
ness and  resident  in  the  State  of  New  York,  and  shipped  by 
them  to  the  defendant  on  the  defendant's  account  in  the 
aforesaid  county  and  State." 

Thereupon,  the  Court  adjudged  the  defendant  to  be  guilty, 
and  he  appealed. 

The  Aftoriiey  Geiieralj  for  the  State. 

Messrs,  J.  B,  Batcfielor  and  Johri  Devei*evXy  Jr ,  for  defendant. 

Clark,  J.:  It  is  found  by  the  special  verdict  that  the 
defendant  was  engaged  on  his  own  account  in  the  business 
of  selling  sewing  machines  in  the  county  of  New  Hanover, 
without  having  first  obtained  a  license  therefor  nor  Imving 
paid  the  tax  of  $250  required  by  the  State  law  for  the  priv- 
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ilege  of  exercising  such  occupation.  It  is  further  found  that 
the  sewing  machines  were  manufactured  by  a  cx)rj)oration in 
Pennsylvania,  and  shipped  by  it  to  the  defendant  on  the 
defendant's  account. 

We  fail  to  see  how  this  can  come  within  the  purview  of  the 
constitutional  provision  that  Congress  has  power  "  to  regu- 
late commerce  among  the  States."  There  is  no  tax  laid  on 
the  dealings  between  the  manufacturer  in  Pennsylvania  and 
the  defendant.  Tlie  tax  is  laid  on  the  occupation  in  which 
the  defendant  is  engaged  of  selling  sewing  machines  to  parties 
in  this  State.  It  can  make  no  difference  whether  he  has  pre- 
viously obtained  the  machines  from  a  manufacturer  within 
this  State  or  out  of  it.  •  Indeed  the  identical  point  now  pre- 
sented was  before  the  United  States  Supreme  Court  in 
Machine  Co.  v.  Gage,  100  U.  S.,  676,  and  the  Court  held  that 
a  State  law^,  imposing  an  annual  tax  upon  *' all  pedlers  of 
sewing  machines  without  regard  to  the  place  of  growth  or 
produce  of  material  or  of  manufacture,"  was  not  in  violation 
of  the  Constitution  of  the  United  States. 

Affirmed. 


THE  STATE  v.  C.  F.  RAY. 


"  Scalpers  " — Railroad  Ticket  Brokers — SlaiiUe — IndidmenL 


The  statute,  ch.  290,  J^  1,  Laws  1891,  declaring  that  it  shall  be  unlawful 
for  any  person  except  the  duly  authorized  agents  of  railroad  coo- 
panies  to  sell  or  deal  in  railroad  tickets  is  directed  against  such 
unauthorized  persons  as  engage  in  the  business  of  buying  aod 
selling  tickets:  and  therefore  where  the  indictment  charged  vo^ 
the  proof  showed  only  the  sale  of  one  ticket,  the  sale  did  notcoo* 
within  the  mischief  sought  to  Be  remedied. 
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This  was  an  indictment,  tried  at  October  Term,  1891,  of 
Buncombe  Criminal  Court,  Cartery  J.,  presiding. 

The  indictment  charges  that  the  defendant  "  did,  on  the 
first  day  of  September,  1891,  and  on  other  days  both  before 
and  since  said  date,  unlawfully  and  wilfully  sell  to  one  A.  M. 
Smith,  of  the  county  and  State  aforesaid,  a  certain  railroad 
ticket  issued  .by  a  railroad  compa*ny,  to-wit,  the  Pennsylvania 
Railroad  Company,  he,  the  said  C.  F.  Ray,  not  being  a  duly 
authorized  agent  of  said  railroad  company,  and  without 
having  exhibited  his  authority  to  Fell  said  ticket,  contrary 
to  the  form  of  the  statute,"  etc. 

The  defendant  pleaded  not  guilty,  and  on  the  trial  the 
jury  rendered  a  special  verdict,  the  material  part  of  which 
is  as  follows : 

"C.  F.  Ray,  the  defendant  above  named,  did,  on  the  first 
day  of  September,  1891,  wilfully  sell  to  one  A.  M.  Smith  a 
certain  railroad  ticket  issued  by  a  railroad  company,  to-wit, 
the  Pennsylvania  Railroad  Company,  the  said  Ray  not  being 
a  duly  authorized  agent  of  said  railroad  company  and  not 
having  exhibited  his  authority  to  sell  said  ticket." 

Thereupon,  the  Court  adjudged  that  the  defendant  was 
guilty,  and  gave  judgment  against  him,  from  which  he 
appealed  to  this  Court. 

The  defendant  excepted  upon  the  following,  as  well  as 
other  grounds : 

"  1.  It  is  not  alleged  or  found  that  the  defendant  sold  or 
dealt  in  railroad  tickets,  but  simply  that  he  sold  a  single 
railroad  ticket. 

2.  That  the  defendant  is  not  guilty  upon  the  indictment 
and  special  verdict." 

The  Attorney  Oeneral  and  Mr.  F.  H.  Busbee,  for  the  State. 
Mr.  F,  A.  Sondley,  for  defendant. 
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Merrimon,  C.  J. :  The  defendant  is  indicted  for  a 
tion  of  the  statute  (Acts  1891,  ch.  290,  §  1)  which  p 
"  that  it  shall  be  unlawful  for  any  person  to  sell  or  d 
tickets  issued  by  any  railroad  company  unless  he  is  a 
authorized  agent  of  said  railroad  company,  and  it  shall 
the  duty  of  said  agent  to  exhibit  his  authority  t^  sell  ordeil 
in  said  tickets,  and  the  company  whose  agent  he  is  shall  be 
responsible  for  his  acts  as  such  agent.  That  any  violation 
of  this  law  shall  be  a  misdemeanor." 

The  important  words  that  limit  and  define  the  grievance 
thus  prohibited  are  "  to  sell  or  deal  in  tickets  issued  by  any 
railroad  company."     These  words  imply  not  simply  thesale 
of  a  single  such  ticket  as  a  person  may  have  or  obtain  not 
of  purpose  to  sell  the  same,  but  the  practice  or  business  of 
selling  such  tickets  for  others,  or  buying  and  selling  them  as 
is  ordinarily  done  by  "  ticket  dealers  or  ticket  brokers;'  K 
the  purpose  had  been  to  forbid  the  sale  of  a  siogle  ticket 
that  a  person  might  have  and  could  not  use  himself,  the 
appropriate  terms  used  would  have  been,  "no  person  shall 
sell  any  ticket  issued   by  a  railroad  company,"  or  "it  shall 
be  unlawful  for  any  person  to  sell  any  ticket  issued,"  etc, or 
the  like  broad  and  sweeping  terms.     The  phrases,  "to  sell 
tickets,  to  deal  in  tickets,"  imply,  in  business  parlance,  the 
business  of  selling  or  buying  and  selling  such  tickets;  they 
imply  not  particulars—simply  a  sale — but  a*  multiplicity  of 
such  sales  in  the  sense  of  a  business.     The  buying  and  sell- 
ing of  tickets  issued  by  railroad  companies  to  persons  travel- 
ing over  their  roads  by  "ticket  dealers"  is  a  common  and 
serious  grievance  to  such  companies,  and  the  purpose  of  the 
statute  is  to  remedy  that  evil.     It  does  not  extend  to  the 
simple  sale  of  a  ticket  an  individual  may  happen  to  have 
that  he  cannot  use.     Such  sale  does  not  come  within  the 
mischief  to  be  remedied. 

That  the  statute  (§§  2, 3)  requires  such  companies  "to redeem 
the  unused  portions"  of  certain  classes  of  such  tickets, does 
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tend  or  enlarge  the  meaning,  and  the  purpose  of  the 
a  above  interpreted.    This  requisite  is  intended  simply 
ovide  and  facilitate  a  measure  of  justice  and  fair-deal- 
between  such   companies  and   passengers  over  their 
respective  roads.    The  scope  and  purpose  of  a  penal  statute 
cannot  be  enlarged  by  mere  implication.    Such   purpose 
must  appear  by  its  terms  or  necessary  implication. 

In  this  case  the  indictment  fails  to  chargethe  offence  pre- 
scribed and  defined  by  the  statute.  It  charges  the  sale  of  a 
single  ticket,  and  fails  to  charge  that  the  defendant  sold  or 
bought  and  sold,  or  dealt  in  such  tickets,  as  a  business,  as  it 
should  have  doue.  The  special  verdict  of  the  jury  is  in 
harmony  with  the  imperfect  indictment.  The  Court  ought, 
therefore,  to  have  adjudged  that  the  defendant  was  not  guilty, 
and  that  he  go  without  day.  The  judgment  must  be 
reversed,  and  judgment  entered  in  favor  of  the  defendant  as 

indicated. 

Error. 

l^OTE,— State  V.  Clarke  (appeal  from  the  Criminal  Ck)urt  of  Buncombe 
County)  presented  the  same  question,  and  was  disposed  of  in  same 
manner. 


THE  STATE  v.  JOHN  BOYCE. 


Landlord  and    Tenant — Privity — Estoppel  —  Evidence  —  Tres- 
pass— Statute. 

The  prosecutrix,  claiming  to  be  the  owner  of  a  tract  of  land  containing 
about  thirty  acres,  leased  seven  acres  thereof,  embraced  within 
fixed  lines,  to  the  defendant,  and  especially  forbade  him  to  cut 
timber  from  that  part  of  the  tract  not  included  in  the  lease,  but 
the  defendant,  while  his  term  was  subsisting,  did  cut  timber  on 
the  land  in  defiance  of  prosecutrix's  prohibition,  and  being  indicted 
therefor  under  g  1070  of  The  Code,  on  the  trial  offered  to  proTe 
that  the  true  title  was  not  in  prosecutrix,  but  in  one  H. ,  by  whose 
authority  he  committed  the  alleged  trespass:  Held — 
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1.  There  was  no  privity,  and  hence  no  estoppel,  between  the  prosecs- 

trix  and  the  defendant  as  to  the  land  not  embraced  in  the  leue. 

2.  The  testimony  offered  to  prove  title  in  H.,  was  competent  not  only  far 

the  purpose  of  showin/a:  the  good  faith  of  defendant,  but  as  veil 
for  the  purpose  of  showing  H.  was  the  rightful  owner  and  that  the 
prosecutrix  was  not. 

3.  While,  ordinarily,  the  title  to  land  cannot  be  litigated  in  crimiiMl 

actions,  indictments  under  the  statute  cited  are  exceptions. 

4.  The  objects  and  operation  of  the  statute  discussed  by  Merroion.C.  J., 

and  Shepherd,  J. 

Davis  and  Ateby,  JJ.  ,  dissenting. 

Criminal  action,  tried  at  Spring  Term,  1891,  of  Buro 
Superior  Court,  Hoke,  J.,  presiding. 

The  evidence  tended  to  prove  that  in  October  of  ISSTthe 
prosecutrix  leased  to  the  defendant  for  the  term  of  three 
years  seven  acres  of  land,  "  indicated  by  certain  natural 
points  and  objects"  that  fixed  the  limits  thereof,  the  same 
being  a  part  of  a  larger  tract  containing  thirty-five  acres, 
and  he  was  expressly  forbidden  to  cut  any  timber  outside  of 
the|land  leased  to  him.  The  evidence  further  tended  to 
prove  that  the  prosecutrix  claimed  to  have  title  to  the  land 
by  virtue  of  a  deed  from  her  father,  and  that  the  defendant, 
while  his  said  lease  was  current,  cut  certain  shingle-blodcs 
upon  the  land,  outside  of  that  embraced  by  his  lease,  etc. 

The  defendant  offered  in  evidence  a  grant  to  one  Hemp- 
hill, embracing  the  land  above-mentioned,  "dated  in  1857, 
and  to  show  that,  in  fact,  the  said  Hemphill  was  the  actual 
owner  of  said  land  and  at  that  time  entitled  to  the  posses- 
sion "  thereof,  and  that  the  father  of  the  prosecutrix  bad  no 
title  to  the  same,  or  any  part  thereof.  He  offered  further  to 
prove  that  he  was  authorized  and  employed  by  the  said 
Hemphill  to  cut  the  shingle-blocks  mentioned  on  the  land, 
and  that  he  did  cut  them  as  his  agent  and  employee,  etc. 

The  Court  admitted  this  "evidence  for  the  purpose  of  show- 
ing that  the  defendant  was  a  bona  fide  claimant  of  said  land, 
but  would  not  admit  it  for  the  purpose  of  proving  title  in 


SEPTExMBER  TERM,  1891.  741 


State  v.  Boyce. 


Thomas  L.  Hemphill,  or  disproving  the  title  of"  the  prose- 
cutrix. The  defendant  excepted  "and  proceeded  to  intro- 
duce the  evidence  for  the  purpose  of  showing  that  he  was  a 
bona  fide  claimant  and  acted  in  good  faith,"  etc.  There  was 
evidence  tending  to  show  title  to  the  land  in  Hemphill ;  that 
he  employed  the  defendant  to  cut  the  shingle-blocks,  and 
that  the  latter  cut  them  as  his  employee,  etc. 

The  defendant  requested  the  Court  to  instruct  the  jury 
that  if  Hemphill  was  the  owner  of  the  land,  and  the  defendant 
cut  the  shingle-blocks  as  his  employee  and  by  his  instruc- 
tions, then  defendant  was  not  guilty.  The  Court  refused  so 
to  charge,  and  defendant  excepted. 

The  Court  instructed  the  jury  that  the  defendant  having 
taken  the  lease  and  entered  upon  the  land  embraced  by  it, 
"the  law  would  not  permit  him,  during  the  continuance  of 
the  lease  and  the  relation  growing  out  of  it,  to  assume  a  posi- 
tion antagonizing  the  right  and  title  of  defendant's  lessor, 
and  that  so  far  as  the  defendant  in  the  case  is  concerned, 
they  would  consider  the  prosecutrix  as  the  owner  of  the 
property,  and  the  defendant  having  admitted  that  he  cut  and 
carried  away  the  wood  and  timber  from  said  land  outside  of 
the  seven  acres  leased,  without  the  consent  of  the  prosecu- 
trix, and  after  being  forbidden  so  to  do  by  her  or  her  agent, 
his  g«ilt  or  innocense  would  depend  on  the  good  faith  of  his 
claim  of  right." 

The  Court  further  instructed  the  jury,  that  if  the  defend- 
ant cut  the  timber  under  the  honest  belief  that  he  had  the 
rightful  authority  so  to  do,  he  would  not  be  guilty,  etc. 

There  was  a  verdict  of  guilty  and  judgment  thereupon, 
from  which  the  defendant  appealed. 

The  Attorney  General,  for  the  State. 
Mr.  S.  J.  Ervin,  for  defendant. 
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Merrimon,  C.  J. — after  stating  the  case,  proceeded:  The 
defendant  is  indicted  for  a  violation  of  the  statute  (Tk 
Code,  §  1070)  which  prescribes  as  to  offenses  like  that  charged, 
that  "  If  any  person,  not  being  the  present  owner  or  boM 
fide  claimant  thereof,  shall  wilfully  and  unlawfully  enter 
upon  the  lands  of  another,  and  carry  off  or  be  engaged  in 
carrying  off,  any  wood  or  other  personal  property  whatso- 
ever, growing  or  being  thereon,  the  same  being  the  property 
of  the  owner  of  the  premises,  or  under  his  control,  keeping 
or  care,  such  person  *  *  *  shall  be  guilty  of  a  misde- 
meanor." 

It  is  to  be  observed  that  the  person  who  may  be  charged 
with  the  offence  thus  prescribed,  must  be  a  person,  first,  who 
is  not  the  owner  of  the  land  from  which  the  wood  or  other 
personal  property  shall  be  taken,  or,  secondly,  a  person  who 
is  not  a  bona  fide  claimant  thereof.  A  charge  against  such 
owner  or  bona  fide  claimant  cannot  be  sustained  at  all.  Evi- 
dence must  be  produced  on  the  trial  to  prove  that  the  pn^ 
cutor,  or  the  person  charged  to  have  been  injured,  was  the 
owner  of  the  land  at  the  time  of  the  carrying  off  of  the 
wood  or  other  personal  property — that  he  was  at  least  then 
in  possession  thereof  by  himself  or  another,  claiming  it  as 
his  property.  Surely,  then,  the  defendant  has  ihe  right  to 
show,  first,  if  he  can,  that  he  is  the  owner  of  the  land,  and 
therefore  not  subject  to  such  charge.  How  can  he  do  this 
but  by  showing  in  some  proper  way  that  himself  is  the 
owner?  He  has  the  clear  right  to  sLow  title  in  himself  if 
he  can.  And,  secondly,  if  he  cannot  sh.»w  perfect  title,  he 
has  the  further  right  to  prove  facts  which  show  that  at  aich 
time  he  was  the  bona  fide  claimant  thereof.  The  offence 
created  is  of  such  nature  as  to  render  it  necessary  for  the 
defendant,  and  to  allow  him,  to  show  title  to  the  land  in 
himself,  or  to  prove  that  he  was  the  fiona^de  claimant  of  the 
same.  The  purpose  of  this,  statute  is  not  to  f  prevent  a  simple 
trespass  on  the  land  affecting  merely  the  possession,  but  io 
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prevent  the  taking  of  WDod  and  other  personal  property  as 
prescribed,  that  belongs  to  the  owner  of  the  land,  or  of 
which  he  has  the  control,  care  and  keeping,  from  the  land 
of  which  he  is  the  owner  in  some  way.  It  is  no  part  of  the 
purpose  of  the  statute  to  prevent  the  real  owner,  though  not 
in  possession,  from  asserting  his  rights  to  have  possession, 
control  and  benefit  of  it  in  any  lawful  way  within  his  power, 
or  to  prevent  such  owner  out  of  possession  from  taking  it  in 
any  proper  way,  and  taking  from  it  as  he  may  see  fit  wood 
and  other  property  that  may  belong  to  him  The  chief 
purpose  is  to  prevent  persons  who  have  no  right  or  title  to 
the  land,  and  no  bona  fide  claim  to  it,  from  carrying  from  it 
wood  and  other  personal  property  not  their  own.  This  stat- 
ute (Acts  1866,  ch.  60)  was  first  enacted  soon  after  the  late 
civil  war,  to  prevent  and  suppress  a  very  common  public 
grievance  then  prevailing,  which  is  pointed  out  in  State  v. 
i'Jrawley,  103  N.  C,  353. 

An  essential  quality  of  the  offence  so  prescribed  is,  that  it 
shall  be  committed  by  some  person  other  than  the  owner  of 
the  land  or  a  bona  fide  claimant  thereof,  and  that  it  shall  be 
done  wilfully  and  unlawfully,  and  it  must  be  so  charged  in 
the  indictment.  Hence,  if  the  owner  of  the  land  sends  his 
servant  or  employee  on  the  same  to  cut  timber  and  take  the 
same  off,  such  servant  would  not  be  guilty  of  the  ofl^ence. 
In  that  case,  he  would  not  take  it  wilfully  and  unlawfully 
in  contemplation  of  the  statute.  This  is  so  because  the  owner 
had  the  right  to  send  his  servant  to  cut  and  take  the  timber 
from  his  own  land. 

In  this  case  the  Court  instructed  the  jury  that  the  prosecu- 
trix, and  not  Hemphill,  "  was  to  be  regarded  as  the  owner  of 
the  property;  notwithstanding  this,  defendant  still  could  not 
be  convicted  if  his  claim  of  right  was  made  in  good  faith,"  etc., 
and  the  evidence  of  title  to  the  land  in  Hemphill  was  received 
only  as  tending  to  show  such  good  faith  on  the  part  of  the 
defendant.     In  this  there  is  error. 
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The  evidence  of  title  in  Hemphill  should  have  been  received, 
not  simply  for  the  purpose  of  showing  good  faith  of  the  defend- 
ant, but  as  well  for  the  purpose  of  showing  title  to  the  laod 
in  Hemphill.  If  the  latter  was  the  owner  of  the  land,asthe 
evidence  in  one  view  of  it  tended  to  prove,  then  the  defend- 
ant was  not  guilty,  because  he  cut  the  shingle-blocks  under 
the  direction  of  and  for  such  owner,  and  in  this  view  no 
question  of  good  faith  could  arise.  As  we  have  seen,  the 
defendant  had  the  right  to  prove  that  the  prosecutrix  wis 
not  the  owner  of  the  land,  that  Hemphill  was,  at  thetiraehe 
cut  and  took  the  timber,  and  he  could  show  such  facts  fay 
producing  evidence  of  his  title.  He  could  not  make  snch 
defence  otherwise.  In  SlcUe  v.  Cresset,  81  N.  C,  579,  the 
defendant  was  indicted  under  a  somewhat  similar  statute 
(The  Code,  §  1120),  and  he  was  allowed  to  show  title  to  the 
land  in  question  in  a  railroad  company,  under  and  for  whom 
he  did  the  acts  for  \j^hich  he  was  indicted.  See  also  Sate  v. 
Brysoii,  81  N.  C,  o95 ;  State  v.  Crawley,  supra ;  State  v.  W't/iiiaif, 
95  N.  C,  649. 

If  Hemphill  had  been  indicted  with  the  defendanlt  or 
alone,  is  it  not  clear  that  he  might  have  shown  that  the  land 
was  his,  and  he  thus  had  the  right  to  cut  the  timber?  And 
if  he  should  show  title,  would  not  this  be  a  good  defence  for 
himself  and  his  servant?  How  could  he  show  that  the  land 
was  his,  he  being  out  of  possession,  but  by  producing  evi- 
dence ef  his  title?  Can  it  be  possible  that  he  might,  under 
the  statute,  be  convicted  for  cutting  and  taking  his  own  tim- 
ber from  his  own  land  ?  It  is  said  that  he  might  be  excused 
in  that  case  upon  the  ground  that  he  was  c^  bdna  fide  claim- 
ant. The  jury  might  not  believe  he  was  such  claimant.  If 
he  was  (he  owner  of  the  land  he  could  defend  himself  suc- 
cessfully without  being  exposed  to  the  hazard  of  showing 
what  the  jury  might  or  might  not  regard  asafeowajfcfeclaim; 
he  had  the  right  to  place  his  defence  upon  the  higher  and 
safer  ground  that  he  was  the  owner  of  the  land.    If  he  showed 
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title  it  was  the  duty  of  the  Court  to  instruct  the  jury  to  ren- 
der a  verdict  of  not  guilty.  In  that  case  the  law  concluded 
that  he  had  the  right  to  cut  the  timber  because  it  was  his 
own,  he  was  not  simply  a,bonaJide  claimant,  he  was  the  abso- 
lute owner. 

It  is  conceded  that,  ordinarily,  the  title  to  land  does  not 
come  in  question  in  criminal  actions,  but  the  statute  creat- 
ing the  offence  charged  here  is  such,  in  its  nature  and  pur- 
pose, as  in  possible  cases  like  the  present  one,  to  make  the 
guilt  or  innocence  of  the  defendant  depend  upon  the  title  to 
the  land  from  which  the  wood  or  other  pro[)erty  may  have 
been  taken.  If  the  act  charged  was  done  by  the  owner 
thereof,  he  could  not  be  guilty,  nor  would  he  be  if,  being  out 
of  possession,  he  should  go  upon  it  and  cut  and  carry  away 
timber.  The  statute  does  not  forbid  the  mere  going  upon 
the  land,  it  does  not  prohibit  the  simple  invasion  of  the  pros- 
ecutor's possession  thereof,  it  only  forbids  person?,  not  the 
owner  or  the  bona  fide  claimant  thereof,  to  carry  from  it  wood 
or  other  property.  The  owner  being  out  of  possession  ol  the 
land  could  not,  in  the  nature  of  the  matter,  defend  himself 
as  omner  otherwise  than  by  showing  title.  State  v.  Roseman^ 
66  N.  C,  634;  State  w^  Hanks,  Ibid,  612,  and  the  cases  cited, 
supra. 

The  evidence  tended  to  prove  that  tlie  prosecutrix  was  in 
possession  and  the  owner  of  the  land  from  which  the  defend- 
ant removed  the  shingle-blocks  mentioned,  but  it  did  not 
go  at  all  to  prove  that  he  was  her  tenant  as  to  that  part  of 
the  land  from  which  the  blocks  were  taken.  It  only  went 
to  prove  that  he  was  her  tenant  as  to  certain  seven  acres 
thereof  particularly  described  by  natural  boundaries  of  the 
larger  tract.  It"  it  be  granted  that  the  defendant  could  not 
be  allowed,  in  a  case  like  this,  to  deny  that  the  prosecutrix 
was  the  owner  of  the  seven  acres  as  to  which  he  was  tenant, 
he  was  not  so  concluded  as  to  other  parts  of  the  land,  includ- 
ing that  from  which  he  cut  the  shingle-blocks,  because  as  to 
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that  be  was  not  her  tenant.  As  to  that  there  was  no  ag^6^ 
ruent  or  relation  of  any  nature  that  concluded  him  for  any 
purpose,  or  prevented  him  from  denying  her  title  thereto. 
He  might  admit  and  agree  that  the  prosecutrix  wasthewd 
owner  of  the  seven  acres  that  he  leased  from  her, bathe 
might  also  deny  that  she  had  any  title  or  right  to  the  bal- 
ance of  a  tract  she  claimed  to  be  hers.  The  evidence  was 
direct  that  the  defendant  leased  certain  seven  acres  ascer- 
tained, and  he  was  admonished  not  to  cut  timber  elsen^bere. 
Kissam  v.  Gayhrd,  1  Jones,  294 ;  Fisher  v.  Mining  Co.,  94 
N.  C,  397,  and  the  cases  there  cited. 

It  is  insisted  that  the  possession  of  the  defendant  of  ihe 
seven  acres  of  land  so  leased  to  him  was  that  of  his  landlord, 
the  prosecutrix,  and  that  such  possession  extended  to  and 
embraced  that  of  the  whole  tract  claimed  b}'  her,  and  there- 
fore the  defendant  is  concluded  or  estopped  to  deny  the  title 
of  the  prosecutrix  to  the  land  situate  beyond  and  outside  of 
the  land  embraced  by  the  lease.  Such  possession  did  so 
extend  as  to  the  prosecutrix  as  to  wrongdoers,  but  it  did 
not  as  to  the  defendant.  He  had  no  possession  or  right  or 
benefit  of  possession  beyond  the  boundary  of  the  land  leased 
to  him ;  nor  was  there  any  obligation  resting  upon  himariing 
from  the  contract  of  lease,  or  by  implication  of  law,  to  hold 
possession  of  any  land  beyond  such  boundary.  There  is  no 
reason  of  policy,  nor  is  there  principle  or  authority  that 
warrants  such  contention.  Lanib  v.  Suwtfw,  3  Jones,  370: 
Scott  v.  E/kin,  83  N.  C,  424,  and  the  cases  last  above  cited. 

The  defendant  is  entitled  to  a  new  trial. 

Shepherd,  J.  (concurring):  On  the  trial  the  defendant 
offered  to  show  that  he  acted  under  the  authority  of  one 
Hemphill,  and  that  the  said  Hemphill  was  the  owner  of  the 
land  upon  which  the  alleged  trespass  was  committed.  The 
Court   excluded  this  testimony  except  for  the  purpose  of 
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showing  the  good  faith  of  the  defendant,  and  the  jury  were 
instructed  that  they  could  only  consider  it  in  that  view. 
The  defendant  was  not  satisfied  to  have  his  libertv  endan- 
gered  by  what  the  jury  might  capriciously  find  upon  the 
question  of  good  faith,  and  insisted  that  he  had  the  right 
to  prove  and  rely  upon  the  actual  legality  of  his  conduct. 

Ordinarily,  on  the  trial  of  indictments  for  the  disturbance 
of  the  possession,  such  as  forcible  trespass  and  forcible  entry, 
and  also  for  the  removal  of  fences,  injuries  to  buildings  and 
similar  cases,  the  title  to  land  is  not  permitted  to  be  liti- 
gated, although,  in  some  instances,  the  practical  application 
of  the  principle  has  not  been  entirely  free  from  difficulty. 
The  rule,  however,  does  not  grow  out  of  the  doctrine  of  estop- 
pel, but  is  founded  on  the  reason  that  the  offence  is  treated  as 
one  against  the  actual  possession,  which  possession  is  regarded 
as  sufficient  evidence  of  ownership.  But  where,  as  in  this 
case,  there  is  no  actual  possession  on  the  i)art  of  the  prosecu- 
trix and  no  evidence  of  title,  or  the  right  of  possession  in 
her  beyond  the  possession  of  the  defendant  himself,  it  is  not 
easy  to  understand  how,  even  in  the  cases  mentioned,  a  con- 
viction could  be  sustained. 

But  the  statute  before  us  is  of  quite  a  different  character, 
and  by  its  very  terms  the  title  is  necessarily  put  in  issue. 
It  requires  that  the  person  indicted  must  not  be  "  the  present 
owner  or  bona  fide  claimant  of  the  land,"  and  that  the  prop- 
erty carried  off  must  be  "the  property  of  the  owner  of  the 
premises  or  under  his  control,  keeping  or  care."  If  the  act 
be  done  with  a  felonious  intent,  it  is  larceny,  and  if  without 
such  intent,  it  is  a  misdemeanor.  Considering  the  peculiar 
wording  of  the  statute  and  its  highly  penal  character,  and 
especially  in  view  of  the  fact  that  under  it  one  may  be 
indicted  for  larceny  (in  which  case  it  is  always  competent  to 
show  the  real  ownership),  it  is  not  seriou.sly  contended  that 
the  defendant  mav  not  show  title  in  himself  or  in  those  under 
whom  he  claims. 
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This  very  important  right,  however,  is  controverted  in  the 
present  Case  by  reason  of  the  application  of  a  rule  of  p^a^ 
tice  known  as  estoppel,  and  which  has  hitherto  been  con- 
sidered as  peculiar  to  the  trial  of  civil  cases.  To  say  the 
least,  its  application  to  criminal  trials  of  this  character  would 
be  unusual,  but  conceding,  for  the  sake  of  the  argument, that 
it  obtains  in  all  its  rigor  on  the  criminal  side  of  the  docket,  I 
am  wholly  unable  to  understand  how  it  applies  to  the  pres- 
ent case.  If,  as  contended,  the  estoppel  grows  out  of  the 
relation  of  landlord  and  tenant,  how  is  it  possible  thai  the 
tenant  can  be  convicted  of  an  unlawful  entry  upon  his  own 
premises? 

*'  The  tenancy  does  not  exist  until  there  has  been  an  entry 
by  the  tenant,  and  when  the  entry  is'made,"say8  Justice  Ashe, 
in  Barveycastle  v.  Walker^  92  N.  C,  198,  "the  estate  is  abso- 
lutely vested  in  him  (the  lessee)  as  if  by  grant  for  the  period 
of  time  mentioned  in  the  lease,"  and  it  is  there  decided  that 
he  mav  maintain  an  action  of  tort  if  the  landlord  enter  and 
dispossess  him.  S),  too,  he  may  indict  the  landlord  if  he 
enters  and  removes  a  fence  from  the  premises  {SMe  \\Pip^> 
89  N.  C,  551),  and  on  the  other  hand,  the  tenant  is  not  indi* 
able  if  he  tears  down  or  injures  a  building  on  the  same 
State  v.  Mace,  65  N.  C,  344;  St^te  v.  Whitener,  92  N.  C.,7i»8. 

This  is  too  plain  to  require  the  citation  of  authoritv,  but 
the  difficulty  seems  to  have  been  surmounted  on  thearga- 
ment  by  treating  the  defendant  as  a  tenant  forall  of  the  pur- 
poses of  a  criminal  prosecution,  and  stripping  him  of  that 
character  for  the  purposes  of  his  defence.  Thi:*  position 
seems  to  be  based  upon  the  idea  that  the  primary  object  of  a 
contract  of  lease  is  to  build  up  the  constructive  possession  of 
the  landlord  within  the  boundaries  of  some,  perhaps,  unreg- 
istered or  unknown  deed  under  which  he  claims,  and  that 
the  supposed  inconvenience  resulting  from  an  interruption 
of  this  mere  incident  is  to  override  every  other  consideration 
and   to   work  a  material  change  in  what  are  everywhere 
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regarded  as  the  principal  and  essential  features  of  such  a 
contract. 

The  defendant  never  leased  the  land  upon  which  the 
alleged  trespass  was  committed,  but  it  is  argued  that  inas- 
much as  he  leased  a  specific  part  of  the  same  tract,  and  as  his 
actual  possession  of  this  part  was  a  constructive  possession  of 
the  whole,  he  is  thereby  estopped  to  deny  the  landlord's  title 
to  that  portion  which  is  outside  of  the  boundaries  of  his 
lease.  Now,  it  is  ([uite  clear  that  the  estoppel  of  a  tenant  is 
founded  only  on  the  possession,  and  that  this  possession  must 
be  actual  is  evident  from  the  fact  that  the  relation  is  not  estab- 
lished until  entry,  and  it  must  of  course  be  the  actual  posses- 
sion which  the  "  landlord  delivers"  Taylor's  Landlord  & 
Tenant,  §  706.  The  possession  must  necessarily  be  co-exten- 
sive with  the  estoppel,  and  if  the  estoppel  works  against  the 
defendant  as  to  the  outside  land,  there  can  be  no  escape  from 
the  conclusion  that  the  possession  must  also  accompany  it 
and  protect  him  from  being  treated  as  a  trespasser.  To  hold 
otherwise  would  offend  the  principle  of  mutuality  which  lies 
at  the  foundation  of  every  estoppel.  The  logical  outcome, 
therefore,  of  the  argument  is  that  the  defendant  cannot  be 
indicted  at  all,  no  matter  how  frequent  and  destructive  his 
depredations  may  be.  Notwithstanding  such  an  anomally, 
it  is  argued  that  he  should  be  convicted  as  a  trespasser,  and 
evils  are  suggested  as  likely  to  ensue  upon  a  failure  to  hold 
him  to  criminal  responsibility. 

The  only  way  to  punish  such  offenders  under  the  statute 
is  to  follow  the  principle  laid  down  in  the  decisions  of  this 
Court,  the  works  of  eminent  text-writers  and  other  authori- 
ties, and  these  abundantly  establish  that,  although  the  pos- 
session of  a  part  by  a  tenant  will  give  constructive  possession 
of  the  w^hole  to  the  landlord,  yet,  as  between  the  landlord 
and  tenant,  as  to  the  outside  land,  there  is  no  privity,  and 
without  privity  there  can  of  course  be  no  estoppel.  This  is 
directly  sustained  in  Scott  v.  Elkins,  83  N.  C,  424,  and  also 
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Lamb  v.  Swain^  3  Jones,  370.  So  in  Taylor  on  Landlord  and 
Tenant,  §  707,  it  is  stated  that  "  the  estoppel  of  the  lessee  does 
not  extend  to  other  lands  of  the  lessor  not  included  in  the 
demise;"  and  in  Lawson  on  Rights  and  Remedies,  itisl&id 
down  that  "  accepting  a  lease  for  part  of  a  tract  does  not  estop 
the  tenant  from  denying  the  landlord's  title  to  the  residueof 
the  tract."  See  also  Wyoming  Cool  Co,  v.  Fnce,  81  Pa.  Sl,  150. 
Wilhoni  V.  Whitfield,  44  Ga.,  51 ;  Pederick  v.  Searle,  5  Sei^g't  A 
Rawle,  23G. 

In  opposition  to  these  well  settled  principles  ihereis,  I 
think,  an  entire  absence  of  authority.  The  cases  cited  tolhe 
effect  that  where  a  tenant  occupies,  in  connection  with  his  ten- 
ancy, lands  outside  of  the  lessor's,  he  is  presumed  to  hold  for 
the  benefit  of  his  landlord,  do  not,  in  my  opinion,  bear  upon 
the  question.  It  is  a  mere  presumption,  usually  raised 
between  the  landlord  and  others,  and  may  always,  says  Mr. 
Washburn,  be  rebutted,  1  Vol.,  590. 

In  reference  to  the  evils  suggested  by  a  contrary  ruling, 
the  answer  may  be  found  in  the  language  of  Ruffix, C.J. 
{Lenoir  v.  Sotdh,  10  Ired.,  239),  that  '*  the  law  cannot  suppose 
that  an  owner  will  not  look  to  the  condition  of  his  property" 
and  expel  intruders.  There  is  no  more  reason  why  he  should 
not  guard  against  the  encroachments  of  his  tenants  than 
those  of  his  neighbors  or  others.  Again,  it  is  not  true  Ibata 
tenant  can  attorn  and  give  a  stranger  the  benefit  of  his  con- 
structive possession,  for  just  so  soon  as  he  steps  beyond  the 
boundaries  of  his  lease  he  may  be  treated  as  a  trespasser, 
indicted  under  this  very  statute  and  expelled  from  the  prem- 
ises. The  constructive  possession  by  reason  of  his  l^itimate 
occupancy  enures  to  the  benefit  of  the  landlord,  and  is  added 
to  the  restored  possession  in  the  computation  of  time  in  ripen- 
ing the  title  Furthermore,  if  the  tenant  has  such  a  posses- 
sion of  the  outside  land  as  will  estop  him,  the  landlord,  as  I 
have  remarked,  will  not  only  be  prevented  from  indicting 
him  as  a  trespasser,  but  it  is  not  easy  to  understand  how  he 
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can  deprive  him  of  the  possession  by  a  civil  action  or  other- 
wise, until  the  expiration  of  the  term. 

Apart  from  all  this,  and  independent  of  the  principle  of 
estoppel  and  possession — its  necessary  attendant — I  cannot 
see  how  the  defendant  can  be  convicted,  if  there  be,  as  is 
contended,  any  privity  as  to  the  outside  land.     It  will  be 
observed,  that  in  order  to  sustain  the  indictment,  it  was  neces- 
sary to  show  that  the  prosecutrix  was  the  owner  of  or  enti- 
tled to  the  possession  of  the  land  upon  which  the  alleged 
trespass  was  committed.     If  there  was  any  evidence  of  this 
(and  there  seems  to  have  been   none  except  the  statement 
that  the  father  had  conveyed  it  to  her)  it  was  not  submitted 
to  the  jury,  and  his  Honor  seems  to  have  held  that  such 
proof  was  unnecessary  on  the  ground  that  by  reason  of  the 
defendant's  possession  of  a  part,  she  was  in  the  constructive 
possession  of  the  whole.     The  case  was  made  to  depend,  so 
far  as  the  prosecutrix's  ownership  was  concerned,  solely  upon 
the  possession  of  the  defendant.     Now,  as  I  have   before 
stated,  if  a  constructive  possession  is  suflScient  to  show  title 
in  order  to  convict  the  defendant,  he  surely  ought  not  to  be 
deprived  of  it  for  the  purpose  of  his  defence.     But  the  diffi- 
culty is  still  more  apparent  when  we  consider  that  the  pos- 
session of  a  part  is  not  technically  the  constructive  but  the 
actual  possession  of  the  whole;  for,  says  Ruffin,  C.  J.,  **con- 
structive  possesr^ion  is  such  a  possession  as  the  law  carries 
to  the  owner  by  virtue  of  his  title  only,  there  being  no  actual 
occupation  of  any  part  of  the  land  by  anybody.    *    *    * 
But  when  the  owner  is  actually  possessed,  by  residence,  for 
instance  (and  I  will  add,  or  by  his  tenant),  of  a  part  of  a 
tract  of  land,  he  is  actually  possessed  of  the  whole."     Graham  v. 
Houston,  4  Dev.,  237.     So,  according  to  the  j»rinciple  invoked, 
we  have  the  case  of  a  person  being  convicted  of  an  unlawful 
entry  upon  land  of  which  he  is  in  the  actual  lawful  possession. 
Indeed,  it  seems  to  be  conceded  thai  he  is  not  a  trespasser,  and  yet 
it  is  urged  that  he  may  be  indicted  as  such.     The  Court 
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is  not  prepared  to  make  a  departure  which  introduces  a  rale 
that  deprives  the  landlord  of  swift  and  efficient  remedies 
against  the  tenant  who  trespasses  upon  adjacent  unleased 
land,  and,  besides  all  this,  is  not  only  opposed  to  oar  own 
decisions,  but  the  standard  text-writers  and  other  authorities 
on  the  subject.  The  Court  is  of  opinion  that,  as  between 
the  landlord  and  tenant,  there  is  no  privity  as  to  the  outside 
lands  where  the  leased  premises  are  specifically  defined  by 
metes  and  bounds,  and  that  as  to  such  outside  lands  the 
defendant  may  be  treated,  under  the  statute,  as  any  other 
trespasser;  and  if  he  fails  to  establish  his  defence  by  show- 
ing title  or  good  faith,  he  may  be  convicted  and  puoishedas 
such. 

For  these  reasons,  I  am  of  opinion  that  there  was  error  in 
applying  the  doctrine  of  estoppel,  and  that  there  should  be 
a  new  trial. 

Davis,  J.  (dissenting) :  I  am  unable  to  concur  in  the  opin- 
ion of  the  Court.  It  is  not  pretended  that  the  defendant 
was  the  owner  of  the  land,  and  whether  he  was  a  bona^t 
claimant  was  a  question  for  the  jury.  I  think  his  Honor 
properly  admitted  the  evidence  as  to  Hemphill's  title  only 
as  competent  to  show  the  bona  fides  of  the  defendant,  and 
excluded  it  for  the  purpose  of  trying,  in  this  criminal  action, 
the  question  of  title  between  the  prosecutrix  and  Hemphill. 
If  the  defendant  was  acting  bona  fide,  it  was  sufficient  for 
him  to  admit  it  for  the  purpose  of  showing  this  fact  Good 
faith  to  his  landlord  would  not  permit  him  to  conspire  with 
an  adverse  claimant  of  the  land  to  enable  that  claimant  to 
try  indirectly  the  title  in  a  criminal  prosecution.  If  he  was 
acting  in  good  faith,  it  made  no  difference  whether  Hemp- 
hill was  the  owner  or  not,  he  could  not  be  convicted  under 
the  statute ;  and  so,  if  he  was  not  acting  in  good  faith,  bat 
collusively  with  an  adverse  claimant  of  the  land,  not  in  pos- 
session, that  would  not,  in  my  opinion,  protect  him  against 
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the  prosecution  of  the  claimant  in  possession,  and  it  is  not 
denied  that  the  possession  was  in  the  prosecutrix.  The  fact 
that  the  defendant  was  unwilling  to  rest  his  defence  upon 
the  bona  fides  of  his  claim,  but  sought  to  establish  Hemp- 
hill's title,  was  a  circumstance  that  justified  the  jury  in  find- 
ing that  he  was  not  acting  bona  fide,  I  am  unable  to  see 
what  possible  service  the  deed  to  Hemphill  could  be  to  the 
defendant,  except  to  show  the  bona  fides  of  his  claim,  and 
for  this  purpose  liis  Honor  admitted  it,  but  the  defendant 
was  not  satisfied  with  that.  However  willing  he  seems  to 
have  been  to  act  coll usively  with  Hemphill  against  his  land- 
lord, it  is  perhaps  to  his  credit  that  he  was  not  willing  to  go 
so  far  as  to  perjure  himself  by  swearing  that  he  was  a  bona 
fide  claimant.  If  it  be  said  that  there  is  no  evidence  of  fraud 
and  collusion,  I  answer:  the  facts  seem  to  me  to  warrant  the 
conclusion  of  fraud,  and  the  jury  were  very  evidently  of 
that  opinion,  or  they  would,  under  the  charge  of  his  Honor, 
have  rendered  a  verdict  of  not  guilty. 

Avery,  J.  (dissenting):  The  prosecutrix  demised  to  tHe 
defendant  for  the  terra  of  three  years,  by  verbal  agreement, 
seven  acres  of  land,  designated  by  a  well  defined  boundary 
line,  of  a  tract  of  thirty-five  acres  held  by  her  under  one 
deed.  The  prosecutrix  pointed  out  to  the  defendant,  when- 
the  contract  was  made,  hot  only  the  boundaries  of  the 
demised  premises,  but  those  of  the  tract  of  which  it  consti- 
tute^l  a  part,  and  at  the  same  time  she  forbade  him  from 
cutting  any  timber  outside  of  the  limits  of  the  seven  acres. 
Subsequently,  and  during  the  term,  the  defendant  did  cut 
down  and  carry  away  trees  on  the  thirty-acre-tract  outside 
of  the  demised  premises,  and,  when  indicted  (under  §  1070  of 
The  Code),  offered  in  evidence  a  grant  to  one  Hemphill, 
dated  in  1857,  embracing  both  the  land  leased  to  him  and 
that  on  which  he  cut  the  timber  trees  for  shingle-blocks,  and 
also  parol  testimony  tending  to  show  that  he  was  authorized 
109  —  48 
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and  employed  by  said  Hemphill  to  cut  down  the  trees.  The 
Court  admitted  the  testimony  for  the  purpose  of  showing 
that  he  acted  under  a  bona  fide  claim  of  right.  The  defend- 
ant excepted  to  the  refusal  of  the  Court  to  allow  the  jury  to 
consider  the  said  grant  as  evidence  of  title  in  said  Hemphill, 
and  of  right  on  the  part  of  the  defendant  to  enter  as  his 
servant,  employee  or  lessee. 

The  appeal  raises  two  questions — 

First,  Is  it  competent  for  one  indicted  for  a  trespass  under 
this  statute,  to  prove  title  in  himself  or  his  lessor  by  exhibit- 
ing a  chain  of  title  deeds,  or  does  the  issue  of  bis  guilt  or 
innocence  depend  rather  upon  the  holding  of  actual  or  con- 
structive possession  by  the  prosecutor  on  the  one  hand  and 
his  own  good  faith  on  the  other? 

Second.  Is  the  lessee  of  a  definite  portion  of  a  large  tract  of 
land,  held  by  his  lessor  under  the  same  title  deed  undei 
which  the  latter  holds  the  demised  premises,  estopped  during 
his  term  from  setting  up  against  the  lessor  an  adverse  title 
to  any  part  of  the  territory  covered  by  such  deed  ? 

If  the  law  should  furnish  an  affirmative  answer  to  the 
second  interrogatory,  this  case  would  be  disposed  of. 

Though  feudal  tenures  have  been  long  since  abolished,  the 
reciprocal  duties  of  landlord  and  tenant  and  the  relations 
which  the  law  recognizes  that  they  sustain  to  each  other,  had 
their  origin  in  part  in  that  system,  and  are  not  easily  under- 
stood without  recurring  to  its  principles.  Fealty  was,  in  the 
middle  ages,  another  name  for  fidelity.  A  tenant  for  years 
was  sworn  to  be  faithful  and  to  render  the  customs  and  ser- 
vices due  to  his  lord.  1  Coke  on  Lit,  676.  Where  one  held 
land  of  a  superior,  the  obligation  of  the  lord  was  to  protect 
the  tenant  in  his  immediate  possession;  the  corresponding 
duty  of  the  tenant  was  to  defend  the  right  of  his  lord,  not 
simply  to  the  fields  and  woodland  within  the  boundaries  of 
the  land  in  his  actual  possession  and  under  his  immediate 
care,  but  to  the  outside  limits  of  his  lord's  estate  in  which  it 
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was  located.  2  Bl.,  46.  Mr.  Chitty  (Note  2  BL,  46)  says, 
that  a  man  could  not  free  himself  from  this  feudal  depen- 
dence except  by  renouncing  all  claim  to  the  land  which  he 
was  holding  and  surrendering  the  possession  to  his  lord.  In 
that  early  day,  when  the  system  prevailed  in  its  original 
form,  the  suggestion  that  a  tenant  could  step  over  the  line  of 
his  actual  possession,  but  still  within  the  bounds  of  the  land 
of  the  lord  under  whom  he  held,  and  under  a  lease  from  a 
rival  lord  of  a  neighboring  manor  destroy  a  grove  in  sight  of 
his  home,  would  have  cost  the  tenant  his  head,  and  after  the 
destruction  of  such  tenures  would  have  been  considered  a 
breach  of  good  faith  and  inconsistent  with  the  subsisting 
relation  to  his  landlord.  A  man  could  not  be  a  faithful  vas- 
sal and  fight  under  two  banners.  A  servant  who,  when  he 
was  placed  in  charge  of  a  castle,  surrendered  a  bridge,  cov- 
ered by  the  fire  of  his  archers  on  the  road  by  which  an  enemy 
was  approaching  it,  would  have  been  thrown  from  the  bat- 
tlements as  a  traitor.  It  is  because  the  rule  which  forbids 
the  tenant  to  dispute  the  title  of  his  landlord  had  its  origin 
in  feudal  principles,  that  text- writers  agree  in  saying  it  is  not 
an  estoppel  growing  out  of  a  contract.  One  of  the  evidences 
that  it  originates  in  the  idea  that  there  is  an  obligation  on 
the  part  of  the  tenant,  inseparable  from  the  very  relation  he 
sustains,  to  be  faithful  to  his  landlord,  is  found  in  the  fact 
that  it  is  often  enforced  against  persons  not  capable  of  con- 
tracting. Wilson  V.  JameSj  79  N.  C,  349.  Hence,  it  is  often 
said  that  the  law,  in  order  to  punish  fraud  (which  is,  in  all 
its  forms,  but  a  species  of  bad  faith),  imposes  upon  those  who 
were  slaves,  infants  or  femes  covert  when  a  tenancy  began,  the 
condition  that  they  will  not  be  permitted  to  deny  the  title  of 
him  under  whose  permission  they  acquired  possession  until 
they  shall  have  surrendered  the  premises  to  him.  2  Kent's 
Com.,  240. 

We  find  that  a  discriminating  text-writer  (Sedgwick  and 
Wait,  T.  T.  L.,  §  352)  in  laying  down  the  rule  that  a  tenant 
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must  ordinarily  surrender  possession  before  he  can  deny 
title  of  his  landlord,  says :    "  If  the  rule  were  otherwise,  do 
person  would  be  safe  in  parting  with  the  possession  of  bis 
land.  *  *  *  *  If  any  defect  existed  in  the  chain  of  his  title, 
or  the  muniments  of  title  had  been  lost  or  destroyed,  or  the 
witnesses  who  were  conversant  with  the  facts  aflfectiugitbad 
died  or  were  absent  from  the  country,  the  owner  would  be 
practically  precluded  from  letting  the  property.    The  posses- 
sion of  land  by  a  servant,  a  tenant  or  vendee  (certainly  udUI 
the  whole  of  the  purchase-money  is  paid)  enures  to  the  ben- 
efit of  the  master,  landlord  or  vendor,  in  the  absence  of  a 
counter  adverse  possession  upon   some  part  of  the  tract, 
to  the  outside  limits  of  the  deed  under  which  such  mas- 
ter, landlord  or  vendor  claims.     Brown  v.  BrowHy  106  N.C, 
460;  Rvffin  v.  Overhy,  105  N.  C,  85;  ScoU  v.  Elkin9,  83  X.C. 
424 ;  Williams  v.  Wallace,  78  N.  C,  354 ;  Wood  on  Lim.,§26a 
Such  is  the  privity  between  persons  standing  in  these  rela- 
tions to  each  other,  that  if  one  who  has  been  a  tenant  of  a 
few  acres  of  a  large  tract  held  by  his  landlord,  takes  a  bond 
for  title  and  contracts  with  the  latter  to  pay  a  certain  price 
for  the  land  demised  until  the  purchase-money  is  paid,if  not 
until  the  land  is  conveyed  to  the  vendee,  the  possession,  both 
as  tenant  and  vendee,  enures  to  the  benefit  of  the  vendor  to 
the  outside  boundaries  of  the  deed  under  which  he  holds. 
But  after  the  execution  by  the  vendor  to  the  vendee  of  a  deed 
for  the  definite  boundary  contracted  for  (if  not  upon  the  per- 
formance of  the  condition  of  the  bond  by  payment  of  the 
whole  of  the  purchase-money),  the  possession  becomes  adverse 
to  the  vendor  as  well  as  to  all  others.     Rvffin  v.  OiJcr6y,  wpw; 
Wood  on  Lim.,  §§259,260. 

If  there  is  no  other  adverse  possession  within  the  limitsof 
the  landlord's  deed,  the  tenant  holds  for  his  benefit  con- 
structive possession  of  the  whole  boundary.  Wood  on  Lim^ 
§§  259,  260 ;  McLeaii  v.  Smith,  106  N.  C,  172.  The  actual 
possession  of  Boyce  was  confined  to  seven  acres,  and  hadte 
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occupied  the  seven  acres  without  trespassing  outside  for 
seven  years  continuously,  it  would  have  enured  to  the  benefit 
of  the  prosecutrix  under  her  deed  for  thirty-five  acres  from 
her  father,  and  have  matured  her  title,  (supposing  the  title 
to  have  been  out  of  the  State)  against  all  persons  not  labor- 
ing under  some  disability.  Baffin  v.  Ooerby  and  Scott  v. 
ElHn,  supra;  Lenoir  v.  South,  10  Ired.,  237.  If  another 
person  had  entered  claiming  adversely  to  the  prosecutrix  on 
any  part  of  the  thirty-five  acres,  then  the  result  would  have 
been  the  constructive  possession  of  the  unoccupied  land 
covered  by  both  titles,  supposing  both  to  be  seated  upon  the 
lappage,  would  have  been  drawn  by  the  older  title  to  the 
occupant  holding  under  it.  McLean  v.  Smith,  supra.  If  the 
defendant  Boyce  was  at  liberty  to  act  under  the  authority  of 
Hemphill  in  cutting  timber  trees,  so  that  the  act  itself  would 
amount  to  an  actual  adverse  possession  for  the  purpose  of 
maturing  title,. he  might,  upon  the  same  principle,  under  a 
lease  from  Hemphill,  executed  after  his  entry  under  the 
prosecutrix,  have  enclosed  a  field  and  thereby  have  changed 
the  nature  of  his  ovm  constructive  possession  by  an  attornment, 
while  occupying  the  land  under  his  old  lease,  and  thus  have 
placed  himself  in  the  attitude  of  holding  two  adverse  and 
confiicting  possessions  at  the  same  time.  The  supposed  case 
would  present  an  unprecedented  legal  problem  that  would 
be  difficult  of  solution,  unless  we  extended  the  benefit  of  the 
estoppel  on  the  tenant  to  the  limits  of  the  possession  held 
constructively  for  the  landlord's  benefit  instead  of  limiting 
its  application  to  the  demised  premises.  The  prosecutrix 
could,  as  between  herself  and  Boyce,  restrict  his  right  to  cut 
timber  to  the  seven-acre  tract,  and  forbid  his  trespassing 
beyond  its  boundaries,  without  depriving  herself  of  the  bene- 
fit of  the  constructive  possession,  which  grew  out  of  his 
occupancy  as  a  tenant  of  any  part  of  the  thirty- five-acre 
tract,  and  extended  to  the  whole  of  that  tract,  until  some 
other  person  entered  and  took  actual  possession  by  title  para- 
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mount  within  its  boundaries.  Scott  v.  Elldns,  83  N.  C.,426; 
Ruffin  V.  Overby,  supra;  Brown  v.  Brovm,  supra.  It  would 
be  a  legal  anomaly  if  the  tenant  himself  could  destroy  the 
privity  existing  between  himself  and  the  prosecutrix,  divest 
the  benefit  of  constructive  possession  out  of  her  and  trans- 
fer it  to  another  claimant  by  accepting  a  lease  outside  of  the 
demised  premises,  but  within  the  boundary  of  his  lessor's 
deed  under  which  he  is  occupying.  And  yet,  entering  as 
servant  and  employee  of  the  adverse  claimant,  his  posses- 
sion, if  he  is  not  estopped,  would  be  equivalent  to  an  actual 
possession  by  such  claimant  in  his  own  person.  WHliamsy. 
Wallace  supra.  A  man  takes  actual  possession  and  acquires 
with  it  the  benefit  of  constructive  possession  by  the  occu- 
pancy of  his  vendee,  his  tenant  or  his  servant  to  the  same 
extent  as  if  he  had  himself  entered  upon  the  premises.  $«* 
fadi  per  alium,  facit  per  se.  In  Brown  v.  Brown,  aupra,  Jus- 
tice Davis,  delivering  the  opinion,  says :  "A  vendee  in  pos- 
session under  a  contract  of  purchase  is  in  privity  with  his 
vendor,  and  is  entitled  to  have  the  time  when  he  held  pos- 
session under  his  vendor  added  to  that  after  receiving  his 
deed  in  determining  whether  colorable  title  has  matured 
into  a  perfect  title  by  possession."  He  further  says:  "That 
up  to  the  time  of  taking  the  deed  the  vendor  sustains  the 
same  relation  to  the  vendee  as  if  his  contract  with  the  latter 
had  been  for  the  lease  instead  of  the  purchase  of  the  prem- 
ises." Tiedman  R.  P.,  §  181.  Supposing  that  Hemphill  bad 
the  older  title,  which  included  within  its  bounds  the  whole 
thirty-five-acre  tract  conveyed  to  the  prosecutrix  by  her 
father,  and  that  the  term  had  been  for  seven  years  instead  of 
three,  then  it  is  clear  that  by  an  occupancy  for  the  entire 
term  as  her  tenant,  her  colorable  title  to  the  whole  boundary 
conveyed  by  her  father  would  be  matured  againt  HempbiU- 
Green  v.  Harman,  4  Dev^  158 ;  Williams  v.  Miller,  7  Ired., 
186.  But  at  the  verv  moment  when  a  tenant  or  servant  of 
Hemphill  acquired  actual  possession  on  the  lappage,  then 
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eo  instanti  the  benefit  of  Boyce*s  occupancy  would  have  been 
restricted  to  the  actual  possesaio  pedis,  McLean  v.  Smithy  106 
N.  C,  176;  Wood  on  Lim  ,  §  259.  If  Boyce  was  not  estopped 
from  defending  under  the  title  of  Hemphill  when  indicted 
for  a  trespass  not  amounting  to  an  actual  possession,  it  would 
inevitably  follow  that  he  would  not  have  been  estopped  from 
entering  as  the  tenant  of  Hemphill  and  clearing  a  field  just 
across  the  line  of  the  seven  acres,  but  within  the  limits  of 
the  thirty-five-acre  tract.  Yet  the  effect  of  entering  into 
such  relation  with  Hemphill  would  be  to  transfer  to  him 
the  constructive  possession,  not  only  of  all  the  tract  of 
the  prosecutrix  outside  of  the  seven  acres,  but  all  inside 
of  the  demised  premises,  except  so  much  as  he  had  actually 
enclosed.  If  he  could  become  the  tenant  of  Hemphill 
at  all  without  surrendering  his  possession  under  the  pros- 
ecutrix, his  tenancy  must  carry  with  it  all  the  benefits  that 
the  Jaw  attaches  to  such  a  relation,  and  in  the  case  supposed 
would  enable  his  new  landlord,  by  virtue  of  it,  to  deny  his 
possession  under  the  former  lease  in  toio  and  confine  its  ben- 
efits to  the  prosecutrix  to  his  actual  possessio  pedis  at  the 
place  of  his  original  occupancy.  If  he  could  become  his 
tenant  at  all,  then,  after  occupying  under  a  lease  from 
her  for  six  years  and  three  hundred  and  sixty-four  days,  he 
could  build  for  Hemphill  a  hog  pen  just  outside  of  the  seven 
but  within  the  thirty-five  acres,  and  restrict  his  lessor's  pos- 
session through  him  to  the  enclosure  made  for  her.  Lenoir 
V.  South,  10  Ired.,  237 ;  McLean  v.  Smith,  mpra.  There  is  no 
middle  ground,  the  estoppel  must  be  co-extensive  with  the 
constructive  possession  of  the  tenant  and  not  confined  to  the 
limits  of  the  demised  premises,  or  we  must  concede  the  right 
of  the  tenant  in  a  case  of  lappage  to  take  a  new  lease  of  the 
holder  of  the  older  title  and  enable  his  new  landlord  to  main- 
tain what  he  is  estopped  to  say,  that  his  original  lessor  had 
no  title  inside  of  the  premises  demised  by  her  except  to  the 
extent  of  the  territory  actually  occupied.     Suppose  that  a 
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civil  action  had  been  brought  by  the  prosecutrix  after  the 
tenant  had  held  over  as  her  tenant  from  year  to  year  for 
seven  years  on  the  seven  acres,  against  the  same  tenant  fori 
trespass  in  clearing  and  cultivating  under  a  lease  from 
Hemphill  just  outside  of  the  boundary  of  the  seven  acres, 
and  Hemphill  had  been  allowed  to  defend  as  landlord?  Upon 
proof  that  Boyce  entered  into  p)ossession  outside  of  the  boun- 
dary of  the  seven  acres  on  the  three  hundred  and  ax^- 
fourth  day  of  the  seventh  year,  he  would  be  made  tenant  of 
both  parties  By  his  last  adverse  entry  his  possession  voold 
become  adverse  to  himself,  and  the  constructive  posseesioo 
that  he  had  held  for  nearly  the  statutory  period  would,  bj 
his  own  act,  pass  out  of  him  in  one  capacity  and  vest  in  him 
in  another  capacity.  Then,  if  he  could  take  a  lease  from 
Hemphill  at  all,  he  must  take  it  with  all  of  its  incidents, 
including  the  divesting  of  his  actual  possession  in  all  of  the 
seven  acres  even,  not  under  fence,  out  of  the  prosecutrix  and 
vesting  it,  as  well  as  the  constructive  possession  outside,  in 
Hemphill,  the  holder  of  the  older  title.  An  occupancy  by 
Hemphill,  if  he  had  the  older  title,  must  have  drawn  the 
constructive  possession  out  of  the  prosecutrix,  except  vhere 
she  had  actual  possession.  If  Boyce. could  occupy  as  his 
tenant  at  all,  it  must  ex  necessitaie  have  the  same  effect  as  the 
entry  of  Hemphill.  If  any  Court  of  Appeals,  which  recog- 
nizes the  English  common  law  as  the  foundation  of  itsdtK- 
trine  of  tenures,  has  ever  admitted  that  a  tenant,  by  his  own 
act,  could  hold  adversely  to  himself  and  thereby  deprive  his 
original  lessor  of  a  benefit  incident  to  his  tenancy,  even  inside 
the  limits  of  his  original  lease,  I  have  been  unable,  by  dili- 
gent effort,  to  find  it.  If  such  shifting  of  fealty  could  hate 
been  considered  as  treachery  and  punished  with  death  in 
the  middle  ages,  the  tolerance  and  encouragement  of  the  art 
now,  by  giving  it  the  sanction  of  the  law,  indicates,  to ffij 
mind,  that  we  have  not  improved  upon  the  ideas  of  ourrui 
and  uneducated  ancestors  in  enforcing  fidelity  in  oneof  t!tf 
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most  important  relations  incident  to  civilized  society.  Our 
tenure  in  North  Carolina,  it  is  true,  has  been  compared  to 
that  of  tenants  by  socage,  because  military  service  is  not  inci- 
dent  to  it.  But  there  can  be  no  doubt  that  the  rule  of  honest 
dealing,  which  bound  every  tenant  to  be  true  to  his  landlord, 
and  gave  the  latter  all  of  the  actual  benefits  incident  to  the 
tenancy  till  the  relation  ceased,  is  one  of  the  features  of  our 
system  that  had  its  origin  in  the  exalted  ideas  of  mutual 
fidelity  diie  from  the  one  to  the  other  which  extended  to 
every  species  of  tenure  in  the  middle  ages. 

Estoppels  operate  between  parties  and  privies.  If  Boyce 
had  died  during  the  term,  his  heirs  at  law  would  not  have 
been  allowed  to  deny  the  title  of  the  prosecutrix  to  the 
demised  premises  without  first  surrendering  possession  to 
her,  and  neither  he  nor  they  can  be  allowed  to  attorn  to  a 
stranger  as  to  any  land  of  which  the  tenancy  gives  them 
constructrve  poesessiorv,  without  opening  the  door  for  fraud 
upon  the  rights  of  the  landlords.  This  proposition  would 
seem  to  be  familiar  learning,  but  the  heirs  of  Boyce  would 
occupy  the  same  relation  that  he  sustains  to  the  prosecutrix. 
Suppose  that  they  were  holding  over,  and  when  she  was  on 
the  eve  of  instituting  summary  proceedings  to  eject,  they 
should  suddenly  go  outside  of  the  seven  acres  and  enclose  a 
field  under  a  lease  from  Hemphill  ?  Before  taking  that  lease 
they  would  be  estopped  from  denying  her  title,  and  certainly 
could  be  ejected  from  the  whole  seven-acre  tract.  But  after 
taking  the  lease  under  Hemphill,  the  holder  of  the  older  title, 
they  would  hold  under  him  up  to  their  enclosure,  and  therefore 
the  estoppel  would  be  limited  by  their  own  act  to  the  posses- 
sio pedis,  instead  of  the  boundary  of  the  lease.  We  cannot 
alter  the  rule  to  meet  this  case.  If  thev  would  hold  at  all, 
they  would,  as  the  tenants  of  Hemphill,  stand  in  his  shoes 
and  hold  with  all  the  incidents  attaching  to  his  occupancy. 

In  the  case  already  supposed,  that  the  laud  of  the  prose- 
cutrix was  entirely  covered  by  a  paramount  title  of  Hemp- 
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hill,  it  would  be  a  manifest  fraud  upon  the  rights  of  the 
original  lessor  if  Boyce  should  take  advantage  of  his  lessor 
by  transferring  the  benefit  of  constructive  possession.  The 
English  Courts  have  gpne  a  step  further  than  any  Court  has 
done  in  this  country,  and  have  established  the  principle- 
which  discriminating  text- writers  seem  to;  think  correct- 
that  where  a.  lessee  occupies,  in  connection  with  bis  tenancy, 
land  not  only  outside  of  the  demised  premises,  but  outside 
of  his  lessor's  boundaries,  and  by  such  possession  acquire 
title,  the  presumption  is  that  he  occupied  for  his  landlordi 
and  {he  benefit  of  the  possession  enures  to  the  lessor.  Tied- 
man  R.  P.,  §  199 ;  Lloyd  v.  Jones,  15  M.  &  W.,  579 ;  Haimm 
v.  MurriH,  8.  C.  &  P.,  327 ;  Lisbwme  v.  Davi&t,  S.  B.  C.  C,  P.. 
259 ;  Lewis  v.  Reese,  6  C.  &  P.,  610.  The  lease  carries  with 
it  an  implied  covenant  on  the  part  of  the  lessor  for  the  quiet 
enjoyment  of  thedemised  premises  during  the  term.  ItL« 
equivalent  to  a  stipulation  that  the  lessee  shall  not  for  the 
time  be  disturbed  by  act  of  the  landlord  or  the  paramouDt 
title  of  a  stranger.  Tiedman  on  R.  P.,  §  187;  1  Smith's 
L.  C,  185. 

The  reciprocal  obligation  resting  upon  the  lessee  is,  that 
he  shall  not,  by  his  own  act,  in  attorning  to  the  holder  of 
the  paramount  title  even  as  to  the  laud  over  which  bis  lessee 
acquires  constructive  possession  by  his  occupancy,  reduce 
the  area  over  which  the  landlord's  possession  extends  to  the 
limits  of  his  own  actual  enclosure,  and  thereby  make  it 
impossible  for  the  landlord  to  perform  his  contract  for  quiet 
enjoyment  to  the  outside  boundaries  of  the  premises  described 
in  the  lease. 

Being  in  privity  with  the  lessor,  there  is  a  mutual  obliga- 
tion which  estops  the  lessee  from  doing  an  act  inconsistent 
with  the  covenant  to  which  the  former  is  bound  to  bim  by 

■ 

the  implication  growing  out  of  the  tenancy.  A  sub-lesseeis 
also  in  privity  with  the  original  lessor,  and  can  hold  him  to 
the  implied  covenant  for  quiet  enjoyment.     Is  there  no  cor- 
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responding  restriction  upon  a  sub-lessee,  which  prevents  hin^ 
from  putting  both  his  immediate  lessor  and  the  landlorl  to 
disadvantage  by  entering  into  an  agreement  with  the  holder 
of  the  paramount  title  as  to  land  outside  of  the  demised 
premises,  but  covered  by  the  landlord's  deed,  under  which 
he  claims  the  land  demised  ?  There  is  no  force  in  the  sug- 
gestion that  what  has  been  said  is  in  conflict  with  the 
principle  stated  in  Scott  v.  Elkin^  supra.  The  lessee  Boyce, 
as  in  that  case,  was  "  only  in  (actual)  possession  of  the  part 
embraced  in  the  contract"  (the  seven  acres),  and  was  posi- 
tively forbidden,  in  fact,  to  use  timber  outside  of  it  but 
within  the  boundaries  of  the  deed  under  which  the  prose- 
cutrix claimed,  while  h^  held  constructive  possession  for  her 
to  the  outside  limit  of  that  deed. 

This  is  the  application  of  the  doctrine  laid  down  in  Scott 
V.  Elkiuy  supra,  to  our  case.  But  we  are  confronted  with  the 
further  question,  not  whether  the  right  of  the  tenant  by  virtue 
of  the  lease  extends,  as  between  him  and  his  landlord,  outside 
of  the  demised  premises,  but  whether  he  is  estopped  from  shift- 
ing the  benefit  of  the  constructive  possession  incident  to  his 
tenancy  by  accepting  a  lease  from  the  holder  of  the  title 
paramount  against  whose  claim  he  holds  his  landlord  bound 
to  protect  him.  I  think  that  the  defendant  was  estopped 
from  showing  title  paramount  in  Hemphill  as  evidence  that 
he  was  not  a  trespasser,  and  that  he  had  no  reason  to  com- 
plain of  the  liberal  ruling  of  the  Court  that  the  jury  could 
consider  the  deed  offered  in  passing  upon  the  question  of 
good  faith. 

If,  in  this  particular  case,  the  defendant  is  precluded  by 
his  relation  as  tenant  from  offering  evidence  of  title  para- 
mount, it  would  be  unnecessary  to  pass  upon  the  vexed 
question  whether  in  the  trial  of  all  indictments  under  section 
1070,  it  is  competent  to  show  title  in  another  than  the  pros- 
ecutrix, whether  the  title  becomes  material  only  in  certain 
peculiar  cdses,  or  whether  the  guilt  or  innocence  of  a  person 
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charged  depends  in  all  cases  upon  proof  of  actual  or  ood- 
structive  possession. 

As  to  the  other  point  in  the  case,  I  fully  concur  with  my 
brother  Davis,  and  deem  it  unnecessary  to  add  auything  to 
what  he  has  said  in  support  of  his  view. 

Per  curiam.  Eiror.  . 


THE  STATE  v.  W.  T.  CUTBHALL. 

Fornication  atid  Advltery — Conviction  of  one  party— 

Extradition. 

1.  Where  a  special  Terdict,  in  an  indictment  for  fornication  and  adul- 

tery found  that  the  defendant  for  some  time  lived  with  a  womia 
as  man  and  wife,  under  a  marriage  which  was  higamous  aa  to 
him,  and  that  so  soon  ^s  the  female  discovered  the  previous  mar- 
riage of  the  defendtint  she  separated  herself  from  him.  aod would 
not  have  lived  with  him  if  she  had  known  the  facts,  the  defend- 
ant was  properly  convicted. 

2.  In  fornication  and  adultery,  one  defendant  may  be  convicted  and  die 

other  acquitted,  as  the  offence  is  a  joint  one  in  the  physical  ads 
only,  there  being  no  necessity  to  charge  or  prove  a  joratcrnninal 
intent,  and  hence  the  absence  of  the  criminal  intent  maj  be 
shown  in  the  defence  of  either,  and  upon  being  shown  as  to  one, 
it  cannot  enure  to  the  benefit  of  the  other.  (State  v.  Ifotaor,  dB 
N.  C,  340,  overruled  in  respect  to  this  point.) 

3.  A  prisoner  who  voluntarily  agrees  to  accompany  an  extradiwa 

agent,  cannot  thereafter  object  t6  the  absence  of  the  warrant  of 
extradition  from  the  Governor  of  the  State  in  which  he  vn 
arreisted. 

Mbrrimon,  C.  J.,  dissenting. 

Indictment  against  defendant  and  Susan  E,  Pickard  for 
fornication  and  adultery,  tried  before  Meares,  J.,  at  August 
Term,  1891,  of  Mecklenburg  Criminal  Court. 

The  defendant  alone  was  on  trial. 

Before  the  plea  of  not  guilty  was  entered,  the  defendant 
moved  that  the  Court  refuse  to  take  cognizance  of  ihecrim- 
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inal  action,  on  the  ground  that  the  defendant  W.T.  Cutshall 
was  brought  here  from  the  State  of  Tennessee  upon  a  requi- 
sition for  bigamy,  issued  by  the  Governor  of  North  Carolina 
upon  the  Governor  of  Tennessee,  for  the  execution  of  which 
one  C.  W.  Rivenbank  was  appointed  agent  for  this  State. 
That  in  proof  of  said  allegation  it  was  shown  that  said  State 
agent  went  to  Tennessee  with  said  requisition  ;  that  upon  the 
arrival  of  said  C.  W.  Rivenbank  at  Knoxville,  Tenn.,  he 
found  the  defendant  under  arrest  and  in  the  custody  of  the 
Deputy  Sheriff,  who  had  arrested  him  upon  a  telegram  upon 
the  said  charge  of  bigamy;  that  said  Rivenbank  appealed  to 
the  defendant  not  to  require  him  to  apply  to  the  Governor  of 
Tennessee  to  get  an  endorsement  of  said  requisition  from  the 
Governor  of  Tennessee,  as  it  would  only  operate  as  a  delay 
in  taking  the  defendant ;  and  requested  the  defendant  to  come 
to  North  Carolina  upon  the  requisition  as  it  stood,  on  the 
ground  that  the  grandson  of  the  said  Rivenbank  had  died 
in  North  Carolina  and  he,  Rivenbank,  was  anxious  to  return 
to  North  Carolina  as  soon  as  possible;  that  Cutshall  agreed  to 
and  did  come  with  said  C.  W.  Rivenbank  to  North  Carolina. 

This  motion  was  overruled  by  the  Court  and  the  case 
ordered  to  proceed,  to  which  ruling  the  defendant  excepted. 

Upon  the  plea  of  not  guilty,  the  jury  rendered  the  follow- 
ing special  verdict: 

"  That  before  the  9th  day  of  February,  1890,  the  defendant 
Cutshall  represented  to  i»ne  Susan  E.  Pickard  that  he  was  a 
single  man,  and  she  being  a  single  woman  induced  her 
thereby  to  enter  into  a  marriage  with  him,  she,  the  said 
Susan,  fully  believing  him,  the  said  Cutshall,  at  the  time  of 
the  making  of  said  representations  and  when  the  marriage 
was  entered  into,  to  be  a  single  man.  That  the  defendant 
Cutshall  and  the  said  Susan  E.  Pickard  were  married  in 
York  County,  S.  C,  on  said  day,  the  ceremony  being  per- 
formed by  a  regularly  ordained  minister  of  the  Gospel ;  that 
after  the  said  marriage  was  celebrated,  the  defendant  and 
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said  Susan  E.  Pickard  cohabited  for  some  time  as  man  and 
wife  iu  the  county  of  Mecklenburg  and  State  of  North  Caro- 
lina, and  before  the  finding  of  this  bill ;  that  at  the  time 
they  so  cohabited,  and  whilst  cohabiting,  the  said  Susan  £. 
Pickard  honestly  believed  that  the  defendant  was  her  lawful 
husband,  and  the  jury  find  that  she  would  not  have  so 
cohabited  with  defendant  but  for  such  belief;  the  Jury 
further  find  that  the  defendant,  when  he  and  said  Susan  £. 
Pickard  were  married,  and  whilst  they  cohabited  together, 
was  a  married  man,  and  that  said  Susan  E.  Pickard  imme 
diately  upon  ascertaining  that  fact  dissolved  the  connection. 

Upon  the  foregoing  facts,  the  jury  are  ignorant  as  to 
whether  the  defendant  be  guilty  or  not  guilty  of  the  offence 
charged  against  him,  and  thereupon  pray  the  advice  of  the 
Court  thereon.  And  for  their  verdict  they  do  say  that  if 
upon  the  whole  matter  the  Court  shall  be  of  opinion  that' 
the  defendant  is  guilty,  they  so  find ;  otherwise,  tbev  find 
him  not  guilty." 

The  Court  upon  the  foregoing  special  verdict,  instructed 
the  jury  that  the  facts  so  found  constituted  the  offence  as ' 
charged  in  the  bill  of  indictment,  as  to  the  defendant  W.T. 
Cutshall,  and  thereupon  the  jury  rendered  a  verdict  of 
guilty  as  to  said  W.  1^.  Cuishall,  in  manner  and  form  as 
charged  in  the  bill  of  indictment. 

There  was  a  judgment  upon  the  verdict,  from  which  the 
defendant  appealed. 

The  Attorney  General,  for  the  State. 
A/r.  J.  A,  Faniey,  for  the  defendant. 

Clark,  J. :  Tlie  special  verdict  finds  that  the  defendantno^ 
being  legally  married  to  his  co-defendant  (who  was  not  oo 
trial),  lived  with  her  for  years  as  man  and  wife.  The  inter 
esting  question  is  not  now  before  us,  whether  he  is  not  ato 
guilty  of  bigamy  when  he  has  gone  through  the  ceremony  rf 
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marriage  with  her  in  another  State,  having  at  the  time  a 
lawful  wife  living.  The  State  has  chosen  to  prosecute  him 
for  fornication  and  adultery,  the  Court  below  adjudged  him 
guilty  on  the  special  verdict,  and  the  appeal  presents  the  cor- 
rectness of  that  ruling  for  review. 

It  is  true  that  fornication  and  adultery  is  a  joint  act.  It 
must  be  shown  that  two  persons,  a  male  and  a  female,  have 
habitually  indulged  in  unlawful  sexual  intercourse.  But  it 
is  not  essential  to  show  that  both  parties  bad  a  guilty  intent. 
It  is  sufficient  if  both  parties  participated  in  the  unlawful 
sexual  intercourse.  This  is  demonstrated  frequently  in  prac- 
tice by  placing  one  defendant  on  trial  when  nothing  need  be 
proven  as  to  the  other  defendant,  who  is  not  on  trial,  beyond 
the  incidental  fact  that  it  is  shown  as  against  the  party  on 
trial  that  the  unlawful  and  habitual  sexual  intercourse  existed 
between  them.  Nor  can  it  make  any  difference  that  here  it 
affirmatively  appears  that  the  party  not  on  trial  had  no 
guilty  intent,  for  if  the  guilty  intent  of  both  parties  is  essen- 
tial to  the  conviction  of  the  party  on  trial,  the  burden  would 
always  be  on  the  State  to  prove  it.  But  in  truth,  all  that  is 
necessary  to  be  shown  (when  only  one  is  on  trial),  is  that  there 
was  illicit  and  habitual  sexual  intercourse  by  the  party  on 
trial  with  the  person  of  the  opposite  sex,  charged  in  the 
indictment.  There  is  nothing  in  this  which  conflicts  with 
the  authority  of  State  v.  Mainor,  28  N.  C,  340  (though  even 
that  is  somewhat  questioned  in  State  v.  Rinehart,  106  N.  C, 
787),  which  holds  that  if  one  is  put  on  trial  and  acquitted,  the 
other  cannot  be  convicted.  The  reason  there  given  for  this  (if 
valid)  is  that  the  verdict  of  acquittal  establishes  against  the 
State  that  there  was  no  illicit  sexual  intercourse  between  the 
parties,  or,  in  the  words  of  the  decision,  "that  there  has  been 
no  joint  oci."  But  there  may,  without  countervailing  that 
authority,  well  be,  as  in  this  case,  an  unlawful  sexual  inter- 
course wherein  one  party  has  a  guilty  intent,  and  the  other, 
through  ignorance  of  the  facts,  not  have  such  intent.    The 
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intercourse  may  he  illicit  as  to  b«tb,  but  perhaps  criminal  as 
to  one* only.  It  would  be  strange,  indeed,  if  the  defendant, 
who  has  violated  the  law  flagrantly  and  intentioually  for 
years,  by  living  as  man  an<i  wife  with  a  woman  he  knew  was 
not  his  wife,  should  not  be  guilty  of  the  offence  of  fornication 
and  adultery,  because  he  added  to  his  offence  the  fraud  of 
making  a  good  woman  falsely  believe  that  she  was  his  wife. 
This  case  also  differs  from  State  v.  Mainor,  supra,  in  that  here 
neither  were  both  parties  on  trial,  nor  had  one  been  previ- 
ously tried  and  acquitted. 

In  Alonzo  v.  The  State,  15  Tex.  App  ,  378,  it  is  said:  "While 
it  is  true  that  to  constitute  adultery  there  must  be  a  joint 
physical  act,  it  is  certainly  not  true  that  there  must  be  a  joint 
criminal  intent.  The  bodies  must  concur  in  the  act,  but  the 
minds  may  not.  While  the  criminal  intent  may  exist  in 
the  mind  of  one  of  the  parties  to  the  physical  act,  there  may 
be  no  such  intent  in  the  mind  of  the  other  party.  One  may 
be  guilty,  the  other  innocent,  and  yet  the  joint  physical  act 
necessary  to  constitute  adultery  was  complete.  Thus,  if  one 
of  the  parties  was,  at  the  time  of  committing  the  physical 
act,  insane,  certainly  such  party  has  committed  no  crime; 
but  it  certainly  cannot  be  contended  that  the  other  party, 
who  was  sane,  has  committed  no  crime.  So,  if  one  of  the 
parties  was  mistaken  as  to  a  matter  of  fact,  after  exercising  doe 
care  to  ascertain  the  truth  in  relation  to  such  fact,  which  ftct, 
had  it  been  true,  would  have  rendered  the  allied  criminal 
act  legal  and  innocent,  the  party  so  acting  under  such  mis- 
take of  fact  would  be  innocent  of  crime.  But  suppose  the 
other  party  was  not  mistaken  as  to  such  fact,  but,  onthecon- 
trary,  well  knew  the  true  fact  which  rendered  the  connection 
illicit,  would  this  party  be  regarded  as  guilty  of  no  offence 
because  the  mistaken  party  was  innocent? 

Suppose  a  father  and  his  daughter  are  indicted  for  incestu- 
ous intercourse  with  each  other.  Upon  the  trial  of  the 
daughter  it  is  conclusively  proved  that  at  the  time  of  com- 
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mitting  the  physical  act  she  was  an  idiot,  or  that  she  was 
wholly  ignorant  of  the  relationship  between  herself  and 
her  father,  without  any  fault  of  hers;  of  course,  in  either  of 
these  cases,  she  would  be  acquitted.  Would  it  not  be  mon- 
strous to  hold  that  because  of  her  innocence,  the  beastly 
father  must  go  unpunished  for  his  unnatural  crime?  Such 
cannot  be  the  law,  and  such,  we  believe,  is  not  the  law  as 
declared  by  the  weight  of  authority." 

In  Misssouri  it  has  been  held,  in  a  case  of  incest,  where 
one  party  had  knowledge  of  the  relationship  and  the  other 
was  ignorant  of  it,  that  the  former  may  be  convicted  and 
the  latter  acquitted.  Slate  v.  EUis,  74  Mo ,  385.  Bishop, 
Stat.  Crimes,  §  660,  says  that  when  the  woman  is  too  drunk 
to  give  consent,  the  man  may  be  prosecuted  for  rape  or 
adultery,  at  the  option  of  the  prosecuting  power.  In  2 
Whart.  Cr.  Law,  it  is  also  said  that  the  woman  may  be  inno- 
cent because  irresponsible  (for  any  cause),  though  the  man 
may  be  guilty ;  to  same  effect  State  v.  SaunderSy  30  Iowa,  582 ; 
State  V.  Donovan,  61  Iowa,  278;  Com.  v.  Bakerman,  131 
Mass.,  577. 

The  fact  is  not  to  be  lost  sight  of  that  in  an  indictment 
for  fornication  and  adultery,  the  State  is  not  called  on  to 
prove  a  criminal  intent.  The  case  is  made  out  when  it  is 
shown  that  a  man  and  woman  not  being  married  to  each 
other  habitually  engaged  in  sexual  intercourse.  That  this  is 
"lewd  and  lascivious  "  is  not  required  to  be  shown,  but  is  an 
inference  of  law  from  the  facts  proved,  as  with  "malice"  in 
indictments  for  homicide,  even  though  in  the  latter  case  aD 
intent  must  be  charged.  As  to  this  offence,  no  intent  ia 
required  to  be  charged  or  proved.  Indeed,  when  tlie  habitual 
sexual  intercourse  is  shown,  the  law  casts  the  burden  of  show- 
ing marriage  on  the  defendants  {State  v.  McDvffie,  107  N.  C, 
885 ;  State  v.  Peeples,  108  N.  C,  769),  both  as  to  this  offence  and 
in  bastardy  proceedings.  Either  party  may  avoid  such  legal 
conclusion  by  showing  that  he,  or  she,  was  insane,  idiotic,  or 
109—49 
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i  without  fault  ignorant  of  the  facts.     But  such  defence  of  a 

[  want  of  intent  cannot  enure  to  the  benefit  of  the  other  party, 

I'  who  had  the  intent.     It  is  otherwise,  under  State  v.  Maim, 

I  supra,  if  the  act  of  unlawful  sexual  intercourse  between  the 

^  two,  which  it  is  incumbent  upon  the  State  to  show,  is  found 

in  the  negative  as  to  one  of  the  two  parties  charged. 

This  distinction  must  exist:  (1)  Because  in  the  nature  of 
things  the  State  can  show  no  intent  except  that  of  an  habi^ 
ual  engaging  in  unlawful  sexual  intercourse  by  the  parties 
charged;  (2)  if  the  State  must  show  the  guilty  intent  beyoDd 
the  intent  to  do  the  act,  the  parties  not  being  married  to 
each  other,  those  who  lived  in  illegal  habitual  sexual  inter- 
course, believing  it  to  be  lawful,  as  mormons,  free-lovers, 
and  the  like,  would  not  be  indictable;  (3)  a  party  wboli?ed 
in  such  habitual  adulterous  intercourse  with  an  idiot  or 
insane  person,  or  who  might  induce  another  person  to  go 
through  the  ceremony  of  marriage  before  one  who  was  not 
authorized  to  celebrate  it,  by  falsely  pretending  to  the  other 
party  that  the  celebrant  was  a  proper  oflScer,  would  be  guilty 
of  no  offence.  It  would  always  be  easy  in  indictments  for 
this  offence  to  show  a  pretended  ceremony  before  some  one 
not  an  officer,  and  that  the  woman  believed  him  to  be  such, 
and  neither  party  (if  this  were  law)  could  be  convicted. 
The  man  could  thus  have  the  benefits  of  matrimony,  with- 
out its  responsibility  as  to  offspring  or  the  public. 

In  the  present  case  the  male  defendant  has  grossly  vio- 
lated the  law,  and  has  sinned  against  the  woman  as  well  as 
the  law,  and  her  simple,  unsuspecting  "faith"  in  his  honor 
and  truth  cannot  "be  imputed  to  him  for  righteousness.'' 
though  it  may  be  so  as  to  herself,  if  she  was  innocent  of 
"  contributory  negligence  "  and  made  reasonable  enquiry. 

Speaking  for  the  majority  of  the  Court,  the  case  ofSakT, 
Mainor,  supra,  cannot  be  sustained  on  reason,  since  one  may 
be  put  on  trial  for  this  offence  and  acquitted  for  lack  of 
proof,  and  when  the  other  is  tried  the  proof  may  be  ample. 
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and  there  can  be  no  estoppel  as  to  the  State  in  favor  of  a 
party  not  on  trial  (l^ate  v.  GaldvjeU,  8  Baxter  (Tenn.),  576), 
as  there  is  none  against  him  when  put  on  trial  for  this  offence 
after  conviction  of  the  other  party.  Stale  v.  Parhaniy  50 
N.  C,  416.  .  Or  when  both  are  on  trial  together,  there  may 
be  ample  proof  as  to  one  by  confession,  as  in  State  v  Rine- 
harty  supray  which  cannot  be  evidence  against  the  other. 
State  V.  Mainor,  supra^  stands  alone.  Dr.  Wharton  (2  Cr.  Law, 
1738)  expressly  refers  to  it,  and  says  that  it  canuot  be  sus- 
tained either  by  authority  or  reason.  Indeed,  however,  as 
we  have  said,  the  decision  in  State  v.  Mainor  is  placed  on  the 
ground  that  "the  record  affirms  that  there  was  no  joint 
act."  Here  there  is  no  verdict  establishing,  as  to  the  woman, 
that  she  did  not  have  illegal  habitual  sexual  intercourse 
with  the  man.  On  the  contrary,  it  is  expressly  found  that  she 
did.  If  she  is  withdrawn  from  liability  by  her  lack  of 
knowledge  of  the  facts,  he  can  receive  no  shelter  or  benefit 
from  an  exculpatory  matter  in  which  she  does  not  share. 

This  offence  differs  from  an  indictment  for  conspiracy,  in 
that  the  latter  requires  the  concurrence  of  two  or  more  minds. 
No  act  whatever  need  be  shown.  State  v.  Brady,  107  N.  C. 
822.  Hence,  if  the  indictment  charges  two  persons  with  a 
conspiracy,  and  by  a  verdict  the  non-concurrence  of  one  mind 
is  shown,  there  can  be  no  conviction  of  the  other  defendant. 
The  offence  is  mental  and  lies  wholly  in  the  intent.  But 
fornication  and  adultery  is  a  joint  physical  act.  No  intent 
is  charged,  and  of  course  none  need  be  proven.  If  the  joint 
cjd  is  shown,  the  non-participation  of  the  mind  of  one  of  the 
parties  will  not  relieve  the  other.  Hence,  in  a  late  case  under 
the  Virginia  statute,  of  fornication  and  adultery  (which 
defines  the  offence  verbatim  in  the  language  of  our  statute), 
it  is  held  that  either  party  can  be  indicted  alone  in  a  separate 
bill.  Scott  V.  Commonwealth,  77  Va.,  344.  This  would  not 
be  permissible  as  to  conspiracy,  or  any  other  offence  where 
the  concurrence  of  two  persons  in  the  intent,  and  not  merely 
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in  the  act,  must  be  alleged  and  proven.  An  offence  od  ^'all 
fours  "  with  this  is  the  crime  of  incest,  which  is,  in  every  par- 
ticular, the  crime  of  fornication  and  adultery  with  the  sole 
addition  of  the  relationship  of  the  parties,  and  as  to  that 
offence  the  authorities  all  agree  that  one  may  be  convicted 
when  the  other,  from  lack  of  mind  or  ignorance  of  the  facts, 
may  properly  be  acquitted.  When  the  habitual  sexual  inter- 
course between  persons  not  married  to  each  other  is  in  prorf^ 
such  intercourse  is  "  lewd  and  lascivious,"  nothing  elseappear- 
ing.  If  by  lack  of  mind,  or  want  of  knowledge,  it  is  not» 
as  to  either  party,  it  is  none  the  less  still  "  lewd  and  lascivi- 
ous  "  as  to  the  other. 

As  to  the  other  plea,  it  is  sufficient  to  say  that  the  defend- 
ant came  back  to  the  State  voluntarily,  not  upon  extradition 
papers,  and  the  point  intended  to  be  raised  in  that  regard  is 
not  presented. 

Merrimon,  C.  J.  (dissenting):  The  statute  (The  Code,  J 
1041)  defines  and  -forbids  "  fornication  and  adultery ''  in  these 
words :  "  If  any  man  and  woman,  not  being  married  to  each 
other,  shall  lewdly  and  lasciviously  associate,  bed  and  co- 
habit together,  they  shall  be  guilty  of  a  misdemeanor."  To 
constitute  the  sexual  intercourse  thus  prohibited,  the  act  or 
acts  must  have  the  quality  of  lewdness  and  lascivionsnei^ 
not  simply  on  the  part  of  one,  but  both  of  the  parties.  Tha 
offence  complete  is  their  joint  act  in  all  material  respectsaai 
cannot  be  otherwise  committed.  The  Court  has  so  repeat- 
edly decided.  In  State  v.  MainoVf  6  Ired.,  340,  it  was  beH 
that  as  one  of  the  parties  charged  with  this  offence  wasfoual 
guilty  and  the  other  not  guilty,  no  judgment  could  beenterrf 
against  the  former.  Chief  Justice  Ruffin,  saying  forthi 
Court :  "  The  farthest  the  Courts  have  gone  is  to  allow  ooi 
of  the  parties  to  be  tried  by  himself  and  convicted,  and  thai 
judgment  is  given  against  that  party,  because,  as  tohim^tha 
guilt  of  the  other  party  is  found  as  well  as  his  own.    But 
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whea  the  one  has  been  previously  tried  or  acquitted,  or  where 
both  are  tried  together  and  the  verdict  is  for  one,  the  other 
cannot  be  found  guilty,  for  he  cannot  be  guilty,  since  a  joint 
act  is  indispensible  to  the  crime  of  either,  and  the  record 
affirms  that  there  was  no  such  joint  act."     To  the  same  effect 
is  State  V.  Parharrif  5  Jones,  416.     In  State  v.  Lyerly^  7  Jones, 
158,  it  was  decided  that  where  two  are  indicted  for  fornica- 
tion and  adultery,  and  one  of  the  parlies  was  taken  and  put 
on  his  trial,  and  there  was  a  general  verdict  of  guilty,  there 
might  be  judgment  against  him.    Manly,  J.,  saying  for  the 
Court,  that  "it  is  true  the  offence    cannot   be  committed 
except  by  more  than  one,  but  the  general  verdict  of  guilty 
finds  the  guilt  of  the  woman  as  well  as  the  guilt  of  the  defend- 
ant, as  against  the  latter.     The  extent  to  which  the  cases  have 
gone  is  where  one  only  is  convicted,  and  others  acquittedy 
there  can  be  no  judgment."    These  cases  have  been  often- 
times recognized  in  material  respects,  and  no  one  of  them  has 
ever  been  overruled.     In  the  recent  case  of  State  v.  Rinehartt 
106  N.  C,  787,  State  v.  Mainor  and  State  v.  Parham,  supra, 
are  expressly  cited  for  the  purpose  I  here  cite  them,  and 
approved.    While  there  are  decisions  in  other  States  not  in 
harmony  with  them,  it  seems  to  me  that  this  Court  ought  to 
be  governed  by  and  adhere  to  its  own  decisions,  made  repeat- 
edly and  by  Judges  of  very  great  ability,  learning  and  expe- 
rience.   They  long  ago  settled  the  interpretation  of  the  stat- 
ute creating  and  defining  the  offence  under  consideration, 
and  the  legislature,  it  must  be  presumed,  had  knowledge  of 
such  decisions  and  has  not  seen  fit  to  change  or  modify  the 
statute  in  any  material  respect.     In  my  judgment  it  is  too 
late  to  overrule  what  has  been  so  decided,  and  start  upon  a 
new  line  of  interpretation  that  will  end,  we  know  not  where. 
Possible  cases  of  enormity  cannot  warrant  a  departure  from 
an  interpretation  of  the  statute  so  well  settled. 

It  seems  to  me  that  the  decision  in  this  case  necessarily, 
in  effect,  overrules  the  cases  cited  mpra.    The  jury  rendered 
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a  special  verdict.  The  facts  found  as  to  the  male  defendant, 
the  appellant,  who  alone  was  put  upon  his  trial,  tend  strongly 
to  show  that  he  was  guilty  of  the  much  graver  crime  of 
bigamy.  But  as  to  the  female  defendant,  who  was  not  pat 
upon  her  trial,  the  facts  found  by  the  verdict  show  that  she 
was  not  guilty.  She  was  innocent — she  thought  that  the  male 
defendant  was  her  lawful  husband,  and  as  soon  as  she  became 
sensible  of  his  perfidy  and  crime  she  ceased  to  live  with 
him.  She  did  not,  in  a  legal  sense — thai  of  the  statute— 
"  lewdly  and  lasciviously  associate,  bed  and  cohabit  together'' 
with  him.  As  she  was  not  guilty  of  the  offence  charged  in 
any  view  of  it,  how,  in  view  of  the  statute  and  the  cases 
cited  above,  can  the  appellant  be  guilty  of  the  particular 
offence  charged?    I  am  unable  to  see. 

Incest  was  not  an  indictable  offence  in  this  State  until  it 
was  made  so  by  recent  statute  {The  Code,  §§1060,  1061, 
Acts  1879,  ch.  16,  §  12),  and  it  is  materially  different  from 
that  under  consideration.  State  v.  Keesltr,  78  N.  C.,469.  It 
makes  the  mere  act  of  carnal  intercourse  between  the  male 
and  female  classes  of  persons  specified  indictable,  and  no 
doubt  one  of  the  parties  might  be  convicted  and  the  other 
acquitted.  But  the  statute  in  respect  to  fornication  aud 
adultery  does  not,  as  we  have  seen,  make  the  simple  actrf 
sexual  intercourse  indictable.  To  create  this  offence,  the 
male  and  female  not  being  married  to  each  other,  musk 
'\lewdly  and  lasciviously  associate,  bed  and  cohabit  together^ 
There  must  exist  the  common  purpose  ajid  knowledge  of  it 
to  be  lewd  and  lascivious  in  the  association,  bedding  and 
cohabiting  forbidden,  else  the  offence  is  not  complete.  H 
the  facts  are  as  the  jury  found  them  to  be,  it  would  seem 
that  the  appellant  should  have  been  indicted  for  bigamy, 
and  not  for  the  offence  charged  in  the  indictment.  The 
argument  that  a  bad  man  may  escape,  cannot  have  force 
here. 

Per  curiam.  No  error. 
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THE  STATE  v.  JEFF.  LINGERFELT  AND  JAMES  SWANSON. 

Arrest — Bail — Principal  and  Surety — Recognizance. 

1.  Bail  in  criminal,  as  well  as  civil  actions,  have  the  right  to  pursue 
their  principal  and  arrest  him  at  any  time  or  place:  they  may  if 
necessary,  break  and  enter  his  house  or  pursue  him  into  other 
States  for  that  purpose,  and  they  may  depute  these  powers  to  an 
agent.  No  proceM  is  needed,  the  principal  being  regarded  by  the 
law  as  at  all  times  in  the  custody  of  the  bail. 

8.  The  fact  that  the  recognizance  has  been  forfeited  and  a  conditional 
judgment  against  the  sureties  has  been  entered,  will  not  deprive 
them  of  their  right  to  arrest  and  surrender  their  principal. 

Indictment  for  murder,  tried  at  Pall  Term,  1891,  of 
Cherokee  Superior  Court,  before  Merrimon^  J. 

The  defendants  were  charged  with  the  murder  of  Marion 
Cole  in  the  county  of  Cherokee,  in  July,  1891.  It  appeared 
in  evidence  that  the  deceased  was  indicted  for  violation  of 
the  United  States  Revenue  Laws,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Tennessee,  and  had 
given  a  bond,  with  the  usual  condition  in  such  case,  with 
one  of  the  defendants  as  surety  thereto,  to  make  his  personal 
appearance  before  said  Court  in  Knoxville,  Tennessee,  at  the 
time  mentioned  therein.  He  failed  to  appear,  and  there- 
upon it  was  considered  by  the  Court  .that  said  deceased  and 
his  sureties  forfeit  and  pay  to  the  United  States  "  the  sum  of 
one  thousand  dollars,  according  to  the  tenor  of  their  bond, 
unless  they  appear  and  show  cause  to  the  contrary,"  and  it 
was  ordered  that  a  scire  facias  issue. 

There  was  much  evidence  upon  the  trial  in  the  Court 
below^,  but  it  is  not  necessary  to  the  understanding  of  the 
opinion  of  this  Court  to  report  it. 

The  pri9<uiers  asked  the  Court  to  charge  the  jury — 

3.  Th.at  Swanson  was  one  of  the  bail  of  the  deceased  and 
had  a  right  lo  pursue  him  into  this  State  and  capture  him, 
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and  that  that  right  continued  until  final  judgment  was  ren- 
dered against  him,  and  that  he  and  his  cosurety  had  the 
right  to  appoint  Lingerfelt  as  their  agent  to  capture  or  aid 
in  capturing  the  deceased. 

4.  That  defendants  had  the  right  to  use  so  much  force  as 
was  necessary  to  capture  deceased. 

7.  That  Lingerfelt  had  a  right  to  make  the  arrest  and  «^ 
clothed  with  the  same  power  for  doing  so  as  an  officer;  that 
he  had  a  right  to  arrest  him  peaceably  if  he  could  and  forci- 
bly if  he  must,  and  if,  in  making  the  arrest,  he  used  no  more 
force  than  was  necessary  to  do  so,  he  was  not  guilty." 

His  Honor  refused  to  give  these  instructions,  and  charged 
the  jury — 

1.  That  there  was  no  evidence  in  the  case  to  show  that  the 
prisoners  had  authority  or  the  right  to  arrest  the  deceased. 

The  prisoners  excepted.  There  was  a  verdict  of  guilty  as 
to  both  defendants,  and  they  appealed  from  the  judgment 
pronounced. 


The  Attorney  General,  for  the  State. 

Mesars.  W.  W.  Jones  and  Ben,  Posey,  for  defendant 

Shepherd,  J. :  The  only  exception  necessary  to  be  consid- 
ered is  addressed  to  the  charge  "that  there  was  no  evidence 
in  the  case  to  show  that  the  prisoners  had  authority  or  the 
right  to  arrest  the  deceased."  Our  first  impression  was  in 
favor  of  the  view  taken  by  the  Court  below,  but  upon  an 
examination  of  the  authorities  (which  were  probably  inac- 
cessible to  his  Honor)  we  are  of  the  opinion  that  the  sureties 
on  the  bail-bond  of  the  deceased  had  the  right  to  arrest  him 
in  this  State,  and  that  they  could  appoint  an  agent  to  make 
such  arrest  or  to  assist  them  in  doing  so. 

It  is  insisted  that  the  *'  hail  only  represents  the  Court  from 
which  his  authority  emanates,  and  where  the  Court  has  no 
power  to  arrest  the  bail  has  no  power  to  arrest."    Such» 
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indeed,  is  the  language  of  Mr.  Wharton  (3  Vol.  C.  L  ,  §  2976), 
but  the  only  authority  he  cites  is  from  Canada,  where  it  was 
held  that  the  bail  could  not  follow  his  principal  from  New 
York  and  arrest  him  in  the  British  dominions.  This  it  was 
said  would  be  dangerous  to  the  national  independence  of 
Canada. 

As  between  the  States,  however,  a  different  rule  applies, 
and  the  distinction  is  sustained  by  the  highest  authority. 

In  Nicolas  v.  Ingersoll,  7  Johns.,  145,  the  point  was  elabo- 
rately discussed,  and  the  Court  said  that  **  the  power  of  tak- 
ing and  surrendering  is  not  exercised  under  any  judicial 
process,  but  results  from  the  nature  of  the  undertaking  by 
the  bail.  The  bail-piece  is  not  a  process,  nor  anything  in  the 
nature  of  it,  but  is  merely  a  record  or  memorial  of  the  deliv- 
ery of  the  principal  to  his  bail  on  security  given.  It  cannot 
be  questioned  but  that  bail  in  the  common  pleas  would  have 
a  right  to  go  into  any  other  county  in  the  State  to  take  his 
principal ;  this  shows  that  the  jurisdiction  of  the  Court  in  no 
way  controls  the  authority  of  the  bail,  and  as  little  can  the 
jurisdiction  of  the  State  affect  this  right,  as  between  the  bail 
and  his  principal." 

It  was  also  decided  that  the  bail  might  '^  depute  to  another 
to  take  and  surrender  their  principal." 

In  Parker  v.  Bidwell,  3  Conn.,  84,  it  was  decided  that  "  bail, 
or  a  person  deputed  by  him  for  that  purpose,  may  take  the 
principahin  another  State  or  wherever  he  may  be  and  detain 
him  or  surrender  him  into  the  custody  of  the  Sheriff."  See 
also  i^ale  v.  Mahon,  1  Harrington  (Del.),  368. 

In  RejniMica  v.  Gastor,  2  Yeates  (Pa.),  263,  the  Court  said  : 
"The  passage  from  Vattel  (quoted  on  the  argument)  applies 
merely  to  nations  entirely  independent  of  each  other  *  *  * 
In  the  relation  in  which  the  several  States  composing  the 
Union  stand  to  each  other,  the  bail  in  a  suit  entered  in 
another  State  have  a  right  to  seize  and  take  the  principal  in 
a  sister  State,  provided  it  does  not  interfere  with  the  inter- 
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ests  of  other  persons  who  have  arrested  such  principal.  Bat 
where  actions  have  been  brought  against  the  party  previous 
to  such  seizure,  the  same  right  does  not  exist;  nevertheless, 
if  they  have  originated  them  by  collusion  with  the  defend- 
ant and  merely  to  protect  him  from  being  surrendered  by 
his  bail,  the  Court,  on  good  grounds,  would  interfere  and 
prevent  such  improper  practice." 

The  principle  asserted  is  not  restricted  to  bail  in  civil 
cases,  but  applies  equally  to  recognizances  in  criminal  prose- 
cutions. Its  application  to  such  cases  is  explicitly  rec(^ized 
in  Reese  v.  United  Stales,  9  Wall.,  13 ;  Taylor  v.  Tainior,  16 
Wall.,  371,  and  other  cases.  Upon  this  general  principle, 
the  Court,  in  the-  case  last  cited,  remark  :  "  When  bail  is 
given,  the  principal  is  regarded  as  delivered  to  the  custody 
of  Tiis  sureties.  Their  dominion  is  a  continuance  of  the 
original  imprisonment.  Whenever  they  choose  to  do  so, 
they  may  seize  him  and  deliver  him  up  in  their  discharge, 
and  if  that  cannot  be  done  at  once  they  may  imprison  him 
until  it  can  be  done.  They  may  exercise  their  right  in  per- 
son or  by  agent;  they  may  pursue  him  into  another  State; 
muy  arrest  him  on  the  Sabbath;  and,  if  necessary,  may 
break  and  enter  his  house  for  that  purpose.  The  seizure  is 
not  made  by  virtue  of  new  process.  None  is  needed.  *  *  * 
In  6  Modern,  231,  it  is  said :  '  The  bail  have  their  principal 
on  a  string  and  may  pull  the  string  whenever  they  please, 
and  surrender  him  in  their  discharge.'  The  right  of  the 
bail  in  civil  and  criminal  cases  are  the  same." 

It  is  urged  by  the  Attorney  General  that  the  right,  when 
exercised  in  another  State,  may  be  attended  with  inconve- 
nience and  trouble,  but  with  the  qualifications  stated  in 
Republica  v.  Gantor,  supra,  it  is  not  plainly  apparent  how  any 
evil  may  result.  Be  that  as  it  may,  the  principle  is  firmly 
established  by  a  uniform  course  of  judicial  decisions,  both 
State  and  Federal,  and  until  the  Legislature  sees  fit  to  r^a- 
late  the  manner  in  which  the  bail  from  another  State  is  to 
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exercise  his  rights,  we  do  not  feel  at  liberty  (especially  in  a 
case  of  life  and  death)  to  assume  the  exceptional  position 
that  the  common  law  method  as  generally  recognized  in  the 
United  States  does  not  apply  in  North  Carolina. 

It  is  urged,  however,  that  the  recognizance  having  been 
forfeited  by  the  default  of  the  principal  to  appear  in  the 
Tennessee  Court,  the  right  of  bail  to  take  his  principal  was 
extinguished.  It  will  be  observed  that  the  judgment  was 
only  conditional,  and  that  a  scire  facias  was  ordered  to  be 
issued.  It  has  never  been  understood  in  this  State,  nor  do 
we  so  understand  the  common  law,  that  such  a  judgment 
has  the  effect  contended  for. 

The  right  of  the  bail  to  take  his  principal  in  a  criminal 
case  before  final  judgment,  and  to  produce  him  in  Court  in 
mitigation  of  the  penalty,  is  generally  recognized  in  North 
Carolina,  and  we  have  been  referred  to  no  authority  where 
the  contrary  has  been  held. 

It  is  entirely  clear  that  payment  by  the  bail  in  criminal 
cases  does  not  discharge  the  principal  from  his  obligation  to 
appear  in  Court,  and  it  is  intimated,  even  in  that  case,  that 
the  government,  by  way  of  subrogation,  will  lend  the  sure- 
ties its  aid  "  in  every  proper  way  by  process  and  without  pro- 
cess to  seize  the  person  of  the  principal  and  compel  his 
appearance." 

However  this  may  be,  we  are  clearly  of  the  opinion  that  a 
mere  conditional  judgment,  like  the  one  before  us,  does  not 
deprive  the  sureties  of  the  remedies  which  previously  existed 
in  their  favor. 

In  view  of  the  ruling  of  the  Court  that  the  prisoners  (one 
of  whom  was  a  surety  and  the  other  his  alleged  agent)  had 
no  authority  to  arrest  the  deceased,  it  became  immaterial  to 
instruct  the  jury  as  to  the  manner  in  which  the  alleged 
authority  was  made  known  to  the  deceased,  and  whether 
such  authority,  in  the  absence  of  its  denial,  or  a  demand, 
should   have  been   exhibited  after  the  deceased   was   fully 
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informed  by  the  agent  of  its  character,  and  no  objection  being 
made  to  its  v?lidity.    States,  Garrett,  1  Winst.,  144. 

These  and  other  points  bearing  upon  this  phase  of  the  ease 
were  not,  for  this  reason,  we  presume,  explained  to  the  jury, 
nor  discussed  before  us  on  the  part  of  the  State. 

It  is  entirely  clear  from  the  record,  as  well  as  the  argu- 
ment of  the  Attorney  General,  that  the  ruling  in  question 
was  based  upon  the  principle  we  have  considered,  and  there 
being  error  in  this  it  must  necessarily  follow  that  the  pris- 
oners are  entitled  to  a  new  trial. 

Error. 


THE  STATE  v.  JOHN  W.  DAVIS. 

Bigamy — Indictment — Evidence — De facto  Officer — Juror,  Qwd- 
ification  of —  Variance — Instructions  to  Jury, 

m 

1.  To  disqualify  a  juror  of  the  regular  panel  for  non-payment  of  taxes,  it 

must  appear  that  the  failure  to  pay  the  taxes  was  for  the  68Cftl 
year  preceding  the  annual  revision  of  the  jury  list,  at  which  sudi 
juror  was  drawn. 

2.  Upon  the  trial  of  an  indictment  for  bigamy,  it  was  not  error  to refow 

to  charge  the  jury  that  they  could  not  convict  unless  they  were 
satisfied,  beyond  a  reasonable  doubc,  that  the  magistrate  who  sol- 
emnized the  first  marriage  was  duly  appointed  and  qualified;  it 
was  sufficient  proof  of  his  official  character  to  show  that  he  vis 
an  officer  de  facto, 

3.  It  is  not  necessary,  in  an  indictment  for  bigamy,  to  set  out  the  name 

of  the  first  wife,  nor  to  negative  that  she  had  been  divorced  from 
defendant. 

4.  The  indictment  charged  the  marriage  to  have  been  to  Dixie  SfarBhail, 

and  the  evidence  showed  her  name  to  be  Lee  Emma  Dixie  Mar- 
shall: Held,  to  he  no  variance,  as  there  was  evidence  that  she 
was  known  to  defendant  and  others  by  the  name  given  in  the  bill. 
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5.  The  evidence  showing  that  there  were  a  number  of  eye-witneesee  to 

the  marriage,  and  a  certified  copy  of  the  license  with  return 
endorsed  being  produced,  it  was  not  error  to  charge  the  jury  that 
it  would  be  presumed  the  ceremony  was  valid. 

6.  An  indictment  for  bigamy  which  charges  that  defendant  **  wilfully, 

unlawfully  and  feloniously,  being  a  married  man,  did  marry  one 
W.  during  the  life  of  his  first  wife,**  sufficiently  avers  the  first 
marriage. 

Indictment  for  bigamy,  tried  at  Fall  Term,  1891,  of  Ashe 
Superior  Court,  Bynum,  J,,  presiding. 

The  Attorney  General,  for  the  State. 
Mr,  W.  H.  Bower,  for  defendants. 

Clark,  J.:  The  challenge  to  the  juror  was  properly  over- 
ruled. The  cause  was  tried  at  August  Term,  1891,  of  Ashe 
Superior  Court.  The  regular  jurors  were,  therefore,  drawn 
from  the  list  revised  by  the  Commissioners  at  their  session 
on  the  first  Monday  in  September,  1890.  They  could  not 
then  have  thrown  out  a  juror  for  "  not  having  paid  his  taxes 
for  the  fiscal  year  ending  June,  1890,"  since  that  tax  list 
did  not  go  into  the  Sheriff's  hands  before  such  meeting  in 
September,  1890,  Acts  1889,  ch.  218,  §39.  The  Commis- 
sioners of  the  county  were  required' lo  revise  the  list  in  Sep- 
tember, 1890,  by  selecting  the  names  of  such  persons  of  good 
moral  character  and  of  sufficient  intelligence  as  shall ''have 
paid  tax  for  the  preceding  year,"  i.  e,,  the  fiscal  year  ending 
June,  1889.  This  has  often  been  decided.  State  v.  Carland, 
90  N.  C,  668 ;  State  v.  Haywood,  94  N.  C,  847 ;  Sellers  v.  Sel- 
lers, 98  N.  C,  13 ;  Slate  v.  Gardner,  104  N.  C,  739.  The  Act 
of  1889,  ch.  559,  cannot  affect  the  case  whether  that  act, 
which  provides  for  a  quadrennial  instead  of  an  annual 
revision  of  the  jury  list,  be  held  not  to  take  effect  till  1892, 
or  shall  be  construed  to  also  forbid  annual  revision  between 
the  date  of  the  act  and  1892,  since  in  the  latter  case  it  would 
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merely  make  the  revision  of  1888  valid  till  1892,  and  could 
not  disqualify  a  juror  for  not  having  paid  his  taxes  for  the 
fiscal  year  1890. 

The  second,  third  and  fourth  prayers  for  instructions,  which 
were  refused,  each  contained  the  proposition  that  the  defend- 
ant could   not  be  convicted    unless   the  jury  was  satisfied 
beyond  a  reasonable  doubt  that  the  magistrate  who  solem- 
nized the  first  marriage  was  ''a  duly  appointed,  qualified  and 
acting  Justice  of  the  Peace."  They  were,  therefore,  properly 
refused.     It  was  sufficient  to  show  that  such  Justice  was  a 
de  facto  officer.     It  was  not  essential  to  show  that  he  was 
"duly  appointed  and  qualified."    There  was,  therefore,  no 
error  in  refusing  the  fifth  prayer  as  to  the  presumption  of 
such  magistrate  being  out  of  office  until  shown  he  was  again 
"  lawfully  inducted  into  office."   In  Slate  v.  RobbinSy  28  N.C., 
23,  which  was  an  indictment  for  bigamy,  it  is  said,  "In  the 
case  of  .peace  officers  and  Justices  of  the  Peace  it  is  sufficient 
to  prove  that  they  acted  in  those  capacities  even  in  case  of 
murder."     In  that  case,  as  in  this,  the  marriage  was  solem- 
nized by  a  person  who  had  been  acting  openly  and  notori- 
ously before  and  after  the  marriage  as  a  Justice  of  the  Peace, 
and  it  was  held  that  it  was  to  be  taken  that  he  was  at  such 
time  a  Justice  "until  the  contrary  be  shown."     In  Burke  v. 
Elliott,  26  N.  C,  355,  it  was  said  by  Ruffin,  C.  J.,  "  Hines, 
whether  regularly  appointed  or  not,  was  acting  in  the  office 
of  constable  at  the  time  and  had  been  for  six  months  before, 
and  therefore  his  acts  in  office  were  valid.     It  is  a  settled 
principle  that  the  acts  of  officers  de  facto  are  as  efiectual,  as 
far  as  the  rights  of  third  persons  or  the  public  are  concerned, 
as  if  they  were  officers  de  jure.    The  business  of  life  could 
not  go  on  if  it  were  not  so."     In  Oilliam  v.  Reddici,  in  the 
same  volume,  368,  the  same  eminent  Judge  speaks  of  this 
principle  as  "  a  well  settled  and  ancient  rule  of  law."  These 
cases  have  always  been  followed  and  never  questioned,  bat 
we  need  not  quote  further  than  the  recent  case  of  State  v. 
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Lewis,  107  N.  C,  967,  in  which  the  subject  was  reviewed  with 
a  wealth  of  authorities  by  Mr.  Justice  Avery.  In  the  pres- 
ent case,  the  evidence  of  the  alleged  Justice  having  acted  as 
such  openly  and  notoriously  for  a  long  period  before  and 
after  the  marriage  was  plenary  and  uncontradicted.  The 
evidence  oflTered  by  the  journals  of  the  Legislature  to  show 
that  his  name  did  not  appear  among  the  Justices  of  the 
Peace  elected  by  that  body,  did  not  show  even  that  he  was 
not  a  Justice  de  jure,  since  Justices  of  the  Peace  in  certain 
cases  are  appointed  by  the  Governor,  and  in  others  by  the 
Clerk  of  the  Superior  Court. 

The  sixth  prayer  for  instruction  was:  "If  you  find  from 
the  evidence  that  the  name  of  the  woman  to  whom  the  defend- 
ant is  alleged  first  to  have  been  married  is  Lee  Emma  Dixie 
Marshall,  the  bill  of  indictment  charging  that  he  was  married 
to  Dixie  Marshall,  it  is  a  variance  that  is  fatal."  This  the  Cnurt 
gave,  but  added,  "unless  you  find  that  she  was  known  as 
Dixie  Marshall,  and  was  so  known  and  acknowledged  and 
married  by  defendant."  There  was  ample  evidence  to  show 
that  she  was  known  as  Dixie  Marshall,  and  there  was  no 
error  in  this  of  which  the  defendant  could  complain.  Indeed 
it  was  not  required  to  allege  the  name  of  the  first  wife  at  all 
Whart.  Cr.  Law,  1714,  and  cases  there  cited.  On  a  motion 
for  a  new  trial  the  defendant  further  excepted,  because  the 
Court  instructed  the  jury  that  if  the  marriage  "  license  was 
exhibited  to  the  Justice,  it  would  be  presumed  that  the  cere- 
mony was  regular  and  fulfilled  the  requirements  of  the  law," 
and  that  there  was  no  evidence  that  such  license  was  exhib- 
ited to  him.  There  were  eye-witnesses  who  testified  to  the 
marriage,  and  a  certified  copy  of  the  marriage  license,  with 
the  usual  certificate,  filled  up  by  the  Justice  who  had  mar- 
ried the  defendant,  was  in  evidence.  We  find,  therefore,  no 
error  in  this  instruction.  The  second  ground  of  error 
assigned  on  the  motion  for  a  new  trial  is,  in  efiect,  that  the 
burden  was  on  the  State  to  fully  satisfy  the  jury  that  the 
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Justice  who  married  the  defendant  was  a  Justice  of  the  Peace 
dejure  "  duly  appointed."    This  has  already  been  disposed  of. 

The  defendant  also  assigned  as  error  that  the  Court  failed 
to  instruct  the  jury  that  if  they  had,  on  the  whole  evidence,  a 
reasonable  doubt  whether  the  alleged  Justice  of  the  Peace  at 
the  time  of  the  first  marriage  was  a  "  duly  qualified  Justice  of 
the  Peace,"  or  "  whether  at  the  time  of  the  second  marriage 
defendant  was  of  sufficient  mental  capacity  to  know  the 
nature  and  consequence  of  his  acts,"  they  should  return  a 
verdict  of  not  guilty.  The  Court,  instead,  charged  that  "the 
burden  was  on  the  defendant  to  satisfy  the  jury,  but  not 
beyond  a  reasonable  doubt,  that  he  had  not  sufficient  mental 
capacity  to  know  right  from  wrong,  an<l  if  they  were  so 
satisfied,  they  would  acquit;"  otherwise, they  would  proceed 
to  consider  the  other  questions  presented.  In  this  there 
was  no  error.  State  v.  Haywood^  61  N.  C,  376 ;  State  v.  Pdyfu, 
86  N.  C,  609. 

The  defendant  further  moved  in  arrest  of  judgment,  '*for 
that  the  indictment  does  not  sufficiently  aver  the  first  mar- 
riage, but  alleges  it,  if  at  all,  by  way  of  recital  only."  The 
indictment  in  this  respect  charges  that  the  defendant "  wil- 
fully, unlawfully  and  feloniously,  being  a  married  man,  did 
marry  one  Emma  V.  Warren  during  the  life  of  his  first 
wife  Dixie  Davis,  whose  maiden  name  was  Dixie  Maisball, 
he,  the  said  John  W.  Davis,  then  and  there  well  knowiiig 
that  his  said  first  wife  was  living,  and  he,  the  said  John  W. 
Davis,  not  having  been  at  the  time  of  his  second  marriage 
lawfully  divorced  from  his  first  wife."  The  allegation  is  in 
substantial  compliance  with  the  statute.  The  Cocfe,  §  988,  and 
is  warranted  by  the  precedents.  Indeed,  it  was  not  neces- 
sary to  negative  the  divorce.     State  v.  Nammn,  13  X.  C,  22i 

Per  curiam.  No  error. 
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THE  STATE  v.  J.  A.  EASTMAN. 
Roads  and  Highways — Public  Square — Obstruction— Indictment. 

1.  An  overseer  is  not  eflsential  to  the  existence  of  a  highway. 

2.  A  public  square,  in  a  citj  or  town,  within  which  is  situated  the  court- 

house, is  a  public  highway,  and  an  indictment  for  its  obstruction, 
in  which  it  is  described  as  "  a  certain  public  square  and  common 
public  highway,*'  and  giving  boundaries,  is  not  redundant. 

3.  The  fact  that  the  proper  authorities  have  been  empowered  to  sell  a 

portion  of  a  public  square,  the  power  not  having  been  exercised, 
does  not  destroy  its  character  of  a  public  highway. 

Criminal  action,  tried  at  Spring  Term,  1891,  of  Burke 
Superior  Court,  Hoke,  J.,  presiding. 

The  indictment  charged  that  the  defendant  at,  etc.,  "  unlaw- 
fully and  wilfully  did  obstruct  a  certain  public  square  and 
common  public  highway  there  situate  next  and  adjoining 
the  court-house  in  the  said  county-seat  of  Morganton,  and 
leading  to  and  away  from,  as  well  as  around  one  side  of  the 
said  court-house,  from  Sterling  street  in  said  town  on  the 
south-west  side  of  said  court-house  into  Green  street  on  the 
south-east  side  of  said  court-house,  by  then  and  there  dig> 
ging  holes  in,  and  erecting  a  line  of  posts  in,  upon  and 
across  said  public  square  auc  common  public  highway,  over, 
upon  and  across  which  said  public  square  and  common  pub> 
lie  highway  the  citizens  of  the  State  were  and  long  have 
been  accustomed  to  pass  and  repass,  so  that  the  citizens  of 
the  State  were  prevented  from  going  in,  upon  and  over 
said  public  square  and  common  public  highway  for  a  long 
space  of  time,  to- wit,  for  the  space  of  a  day,  and  could  not 
go,  return,  pass  and  travel  as  they  ought  and  were  accus- 
tomed to  do,  and  had  a  right  to  do,  to  the  great  damage  and 
annoyance  and  to  the  common  nuisance  of  the  citizens  and 
people  of  the  State,  and  contrary  to  the  peace  and  dignity  of 
the  State." 

109  —  50 
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Defendant  pleaded  not  guilty.  Upon  the  trial  there  was 
a  verdict  of  guilty,  whereupon  the  defendant  "  moved  to  8^ 
aside  the  verdict  on  the  ground  that  there  was  not  sufficient 
evidence  to  justify  and  sustain  it."  Motion  overruled. 

The  defendant  then  moved  in  arrest  of  judgment— 

1.  For  redundancy,  in  that  the  bill  attempted  to  charge 
the  defendant  with  two  distinct  and  separate  offences  in  one 
count,  to-wit,  a  nuisance  in  obstructing  a  public  common. 
and  an  obstruction  to  a  public  highway. 

2.  For  that  the  Court  had  no  jurisdiction  of  theoffenceof 
obstructing  a  public  highway.     Motion  denied. 

Thereupon  the  Court  entered  judgment  against  the  defend- 
ant, who,  having  excepted,  appealed  to  this  Court 

The  Attorney  Oeneral  and  J.  T,  PerkinSy  for  the  State. 
Mr.  John  DevereuXj  Jr.,  for  defendant. 

Merrimon,  C.  J. :  It  would  be  better  if  the  indictment 
were  fuller  and  more  precise  in  describing  the  "  square  and 
common  highway"  as  part  of  the  public  square  of  the 
county  of  Burke  on  which  is  situate  the  court-house  of  that 
county.  Still  it  appears  sufficiently  to  be  seen  and  under- 
stood that  the  highway  charged  to  have  been  obstructed  by 
the  defendant  was  part  and  parcel  of  that  square. 

The  objection  that  the  indictment  is  bad  because  it  charges 
two  distinct  offences  is  unfounded.  It  cliarges,  and  its  clear 
purpose  is  to  charge  that  the  defendant  did  obstruct  "a  cer- 
tain public  square  and  common  public  highway  there  sit- 
uate," and  charges  facts  descriptive  of  it — its  location,  bounds, 
the  uses  to  which  it  is  devoted,  and  how  and  where  it  was 
obstructed.  It  charges  also  the  obstruction  of  the  highway 
described,  and  though  there  may  be  some  redundancy  of 
facts  charged  and  it  might  have  been  framed  with  greater 
technical  precision  and  formality,  it  charges  but  a  single 
offence  with  sufficient  clearness  to  enable  the  Court  to  se^ 
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what  it  is,  and  the  defendant  to  make  any  defence  he  may 
have.  It  does  not  charge,  as  suggested,  the  obstruction  of 
the  public  square  as  *^  a  public  common,"  and  the  obstruc- 
tion of  a  separate  and  distinct  highway — it  charges  the 
obstruction  of  the  public  square  as  constituting  a  highway — 
as  such  square  and  highway.  The  redundancy  of  statement 
complained  of  does  not  confuse  or  obscure  the  charge  in  any 
substantial  respect.  The  indictment  is  certainly  sufficient  in 
substance. 

So  much  of  such  public  square  as  is  around  and  about  the 
court-house  and  devoted  to  the  purpose  of  a  highway,  becomes 
such,  not  simply  by  the  use  of  it  for  such  purpose,  but  as 
well  by  virtue  of  the  statute  which  empowers  the  proper 
county  authorities  to  purchase  real  property  for  proper  pub- 
lic buildings,  and  to  designate  and  direct  the  use  of  the  same. 
Parts  of  it  may  be,  and  not  infrequently  are,  devoted  to  the 
use  of  pedestrians,  while  other  parts  are  used  for  and  devoted 
to  the  purpose  of  passing  and  repassing,  going  to  and  fro, 
with  carriages,  wagons,  carts,  horses,  etc.,  etc.  The  purpose 
is  to  enable  all  persons,  the  people,  going  to  and  from  the 
court-house  to  have  ample  and  convenient  public  way  and 
means  to  do  so.  This  is  a  material  part  of  the  purpose  of 
what  is  commonly  and  not  inaptly  called  the  "  public  square" 
of  the  county.  It  belongs  to  the  county.  The  court-house 
is  erected  upon  it,  and  so  much  of  it  as  is  used  for  the  mov- 
ing about  of  the  people  constitutes  and  is  a  highway  recog- 
nized, allowed  and  protected  by  the  law.  It  belongs  to  the 
public,  and  they  use  it  of  right  until  public  authority  shall 
abolish  it.  Ordinarily,  an  overseer  and  laborers  are  not 
formally  assigned  to  "work  it"  and  keep  it  in  order  as  in  the 
case  of  a  public  road.  But  the  Board  of  Commissioners  of 
the  county  have  charge  and  supervision  of  it,  and  it  is  their 
duty  to  keep  it  in  repair  and  order  to  be  used,  and  as  well  to 
protect  it  against  invasion  and  injury  that  might  be  done  by 
unwarranted  intruders.    An  overseer  is  not  essential  to  the 
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existence  of  a  highway.  And  though  there  be  none,  still  do 
one  has  the  right  or  privilege  to  obstruct  it.  The  statute 
{The  Code,  §  2065)  expressly  makes  it  indictable  to  obstruct 
it,  and  the  Superior  Court  has  jurisdiction  of  such  offeDce. 
The  public  square  of  a  county  around  and  about  the  court- 
house being  a  highway,  it  is  indictable  to  obstruct  the  same. 
Stale  V.  Long,  94  N.  C,  896;  StaU  v.  SmUh,  100  N.  C,  550: 
Elliott  on  R.  &  S.,  2,  et  seq. 

The  defendant  insisted  that  "  there  was  not  sufficient  evi- 
dence to  justify  and  sustain  "  the  verdict  of  guilty.  If  there 
was  any  evidence  to  go  to  the  jury,  it  was  their  province  to 
determine  its  weight  and  sufficiency  to  warrant  a  verdict  of 
guilty.  The  Court  below  might,  in  its  sound  discretion,  set 
the  verdict  aside  and  grant  a  new  trial,  if  it  deemed  the  ver- 
dict against  the  weight  of  evidence,  but  the  exercise  of  that 
discretion  is  not  reviewable  here.  If  the  defendant  meant  to 
insist  that  there  was  not  evidence  to  go  to  the  jury,  then  his 
contention  is  certainly  groundless.  There  was  abundant 
evidence  of  witnesses,  to  which  there  was  no  objection,  cer- 
tainly so  far  as  appears,  tending  to  prove  the  chaise  as  laid 
in  the  indictment.  It  may  be  that  a  material  part  of  this 
evidence  was  not  the  best  evidence  and  that  it  might  have 
been  excluded,  if  objection  had  been  made  in  apt  time,  but 
no  objection  was  made,  and  in  the  absence  of  objection  it 
might  properly  go  to  the  jury. 

The  learned  counsel  of  the  defendant  brought  to  our  atten- 
tion the  statute  (Pr.  Acts,  1885,  ch.  120,  §  62),  which  confers 
upon  the  Mayor  of  the  town  of  Morganton,  in  which  the 
public  square  referred  to  is  situate,  to  sell  the  part  thereof  to 
which  the  indictment  has  reference,  and  he  insisted  that  it 
ought  to  be  interpreted  as  abolishing  so  much  of  the  public 
square  as  it  refers  to  and  embraces.  Such  defence,  so  far  as 
appears,  was  not  made  or  relied  upon  in  the  Court  below. 
The  statute,  if  we  could  properly  take  notice  of  it,  did  not  of 
itself  abolish  or  purport  to  abolish  the  public  square,  it  sim- 
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ply  conferred  upon  the  Mayor  power  to  sell  it  for  the  purpose 
and  in  the  way  prescribed,  and  it  does  not  appear  that  he 
ever  exercised  the  power  or  at  all  disturbed  the  use  of  it  as  a 
highway.  In  no  aspect  of  it,  as  it  appears  to  us,  can  it  be 
treated  as  serving  the  purpose  for  which  it  is  invoked  here. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


THE  STATE  v.  J.  A.  LANCE. 

Coats — Prosecutor — Judge^s  Finding  Conclusive, 

The  findiDg  by  the  Judge  below  that  a  criminal  prosecution  was  frivo- 
lous and  malicious  is  conclusive*  and  will  support  a  judgment 
that  the  prosecutor  pay  costs,  or  in  default  thereof  be  imprisoned. 

The  defendant  J.  A.  Lance  and  four  others  were  indicted 
for  ASSAULT  AND  BATTERY  with  deadly  weapons  upon  J.  H. 
Sumner,  and  tried  at  June  Term,  1891,  of  the  Criminal 
Court  of  Buncombe  County,  before  Carter^  J. 

There  was  a  verdict  of  not  guilty  as  to  the  defendant 
J.  A.  Lance,  and  the  Solicitor  consented  to  a  verdict  of  not 
guilty  as  to  the  other  defendants.  The  counsel  for  the 
defendants  moved  that  J.  H.  Sumner  be  marked  as  prosecu- 
tor, whereupon  the  Court  made  the  following  order : 

"  On  the  hearing  of  the  testimony,  the  Court  being  of  the 
opinion  ihat  J.  H.  Sumner  should  be  marked  as  prosecutor 
in  this  case,  it  is  adjudged  that  he  be  so  marked.  The  Court 
being  further  of  the  opinion,  from  evidence  on  the  trial,  and 
the  affidavits  and  testimony,  that  the  prosecution  of  this  case 
was  both  frivolous  and  malicious,  it  is  adjudged  that  the 
same  was  frivolous  and  malicious,  and  that  the  said  prosecu- 
tor J.  H.  Sumner  pay  the  costs  of  this  case,  and  in  default 
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of  such  payment  that  he  be  imprisoned  in  the  common  jail 
of  Buncombe  County  until  the  same  is  paid  and  then  dis- 
charged according  to  law." 

Whereupon  the  prosecutor  Sumner  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Davis,  J.:  Under  §§  737  and  1204  of  The  Code,  in  all 

criminal  actions  if  the  defendant  be  acquitted,  no/fe  froiq^a 

entered,  or  judgment  arrested,  if  the  prosecution  shall  appear 

to  have  been  frivolous  or  malicious  the  Court  may  orderihe 

prosecutor  to  pay  the  costs,  whether  marked  on  the  bill  or 

not;  and,  under  §  738  of  The  Code,  he  may  be  imprisoned 

for  the  non-payment  thereof  if  the  Court,  Judge  or  Justice 

before  whom  the  trial  was  had  "shall  adjudge  that  thepro^- 

cution  was  frivolous  or  malicious."    It  is  found  as  a  fact 

by  the  Judge  below  that  the  prosecution  was  both  frivolous 

and  malicious,  and  he  adjudged  that  the  prosecutor  Sumner 

pay  the  costs,  and  this  is  conclusive.    Staie  v.  HamiUoa,  106 

N.  C,  660. 

Xo  error. 


THE  STATE  v.  JOHN  E.  GRAY. 

Forcible  Trespass. 

Where  the  defendant,  who  was  on  horseback,  procured  from  the  lady  of 
the  house  a  due  bill  by  asking  to  see  it,  put  it  in  his  pocket.  asBeit- 
ing  his  intention  not  to  pay  it,  and  when  she  demanded  its  letan. 
he  used  rough  language  to  her  and  carried  it  away,  and  abedid 
not  attempt  to  take  it  back  because  she  was  afraid,  he  wasguil^ 
of  forcible  trespass. 
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Indictment  for  forcible  trespass,  tried  before  Bynum^  J.,  at 
Fall  Term,  1891,  of  Burke  Superior  Court. 
The  jury  returned  a  special  verdict  in  the  following  words: 
"  The  defendant  John  Gray  stood  a  horse  in  Burke  County 
in  1888  and  1889.  S.  A.  Johnson  had  contracted  with  him 
for  a  season  in  each  of  said  years  at  the  sum  of  $10  for  each 
year,  the  defendant  insuring  a  colt  for  each  year.  There  was 
no  colt  produced  for  the  year  1888,  but  was  for  the  year  1889. 
During  the  year  1888  the  defendant  boarded  with  S.  A. 
Johnson,  and  left  without  paying  his  bill,  but  giving  his  due 
bill  for  the  same,  payable  to  the  wife  of  the  said  S.  A.  John- 
son, in  the  following  words  and  figures,  to-wit: 

15.90  due  V.  A.  Johnson. 

To  board,  five  dollars  and  ninety  cents,  to  be  paid  1889,  in 
April  or  May. 

June  28,  1888. 

his 

John  X  E.  Gray. 

mark 

"  In  the  year  1890  the  defendant  rode  up  in  the  road  to  the 
fence  surrounding  the  yard  of  the  said  Johnson  and  called. 
The  wife  of  Johnson  came  out  in  the  yard  and  defendant  told 
her  he  had  come  to  settle  up  in  full  all  accounts.  Mrs.  John- 
son then  went  in  the  house  and  got  the  due  bill  and  went  to 
the  fence,  remaining  on  the  inside  of  the  yard,  defendant 
remaining  on  his  horse  on  the  outside  of  the  yard.  Mrs. 
Johnson  said:  'Your  due  bill  is  five  dollars  and  ninety 
cents,  which  makes  us  owe  you  four  dollars  and  ten  cents.' 
Defendant  said,  'Let  me  see  the  due  bill/  and  reached  from 
where  he  sat  on  his  horse  across  the  fence  to  Mrs.  Johnson, 
who  had  the  due  bill  in  her  hand.  She  did  not  refuse  to  let 
him  take  the  due  bill,  as  she  supposed  he  wished  to  see  if  she 
had  stated  the  amount  correctly.  She  had,  at  the  time,  $4.10 
with   which  to  pay   the  balance    for  the    season  of  1889. 
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Defendant  said,  'I  have  got  the  due  bill  now,  and  have  been 
wanting  it  for  some  time/  and  put  it  in  his  pocket.  Mrs. 
Johnson  demanded  it  back  several  times,  but  he  refused  to 
give  it  back,  saying  he  would  not  allow  that  due  bill  on  the 
season  of  1889.  Mrs.  Johnson  then  called  one  of  her  chil- 
dren to  go  for  her  husband,  when  the  defendant  started  to 
ride  oflF,  telling  her  to  tell  her  husband  to  meet  him  in  Mor- 
ganton ;  that  defendant  began  using  rough  language  to  Mrs. 
Johnson  when  she  demanded  the  due  bill  back  ;  that  she  did 
not  attempt  to  take  it  back  from  defendant,  because  she  was 
afraid. 

"  If,  upon  the  finding,  the  Court  is  of  opinion  that  the  defend- 
ant is  guilty,  then  the  jury  find  him  guilty.  If  the  Court  be 
of  opinion  that  he  is  not  guilty,  then  we  find  him  not  guilty." 

The  Court  being  of  opinion  that  the  defendant  was  not 
guilty  under  the  findings  of  fact,  so  stated  to  the  jury,  when 
the  jury  returned  a  verdict  of  not  guilty. 

It  was  adjudged  that  the  defendant  be  discharged,  and  the 
State,  having  excepted,  appealed. 

The  Attorney  Oeneral  and  Mr,  S.  J.  Ervin,  for  the  State. 
Mr,  J.  T,  Perkins,  for  defendant. 

Clark,  J. :  In  StaJie  v.  WUson,  94  N.  C,  839,  and  Stale  v. 
Talbot,  97  N.  C ,  494,  it  was  held  that  though  an  entry  on 
land  was  peaceable  and  even  with  permission  of  the  owner, 
if,  after  getting  upon  the  premises,  the  defendant  uses  violent 
and  abusive  language  and  does  acts  calculated  to  intimidate, 
he  is  guilty  of  a  forcible  entry ;  that  though  "  not  at  first  a  tres- 
passer he  became  such  as  soon  as  he  put  himself  in  forcible 
opposition  to  the  owner." 

Apply  that  to  the  case  before  us.  The  only  difference  is 
that  here  personal  property  was  taken  possession  of  peace- 
ably, but  carried  off  forcibly  by  intimidation  and  in  a  manner 
calculated  to  produce  a  breach  of  the  peace.     The  defendant^ 
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who  was  on  horseback  and  who  had  ridden  up  to  the  prem- 
ises of  another,  procures  possession  of  a  due  bill  of  the  lady  of 
the  house  by  asking  to  $ee  it,  he  puts  it  in  his  pocket,  assert- 
iug  his  intention  not  to  pay  it,  and  when  she  demands  it 
back  "he  began,"  the  special  verdict  states,  **  using  rough 
language  to  her,  and  she  did  not  attempt  to  take  it  back  from 
him  because  she  was  afraid."  When  she  sent  one  of  the 
children  to  call  her  husband,  the  defendant  rode  off,  carry- 
ing the  paper  with  him. 

In  Stale  v.  Barefoot,  89  N.  C,  565,  citing  State  v.  Armfield, 
27  N.  C,  207,  it  is  held  that  forcible  trespass  is  the  taking 
personal  property  by  force  from  the  possession  of  another  in 
his  presence,  and  that  it  is  not  essential  that  the  owner  should 
forbid  it  if  taken  against  his  will ;  and  in  State  v.  Pearnian, 
61  N.  C,  371,  it  is  said  that  it  is  not  necessary  that  the  owner 
should  actually  be  put  in  fear  if  such  taking  is  in  a  manner 
calculated  to  intimidate,  alarm  or  put  in  fear,  or  to  create  a 
breach  of  the  peace.  Here  the  facts  are  found  that  the  lady 
did  forbid  the  carrying  off  of  the  property,  demanding  it 
back  repeatedly,  and  that  she  did  not  attempt  to  take  ii  back 
"  because  she  was  afraid." 

This  case  differs  from  State  v.  King,  74  N.  C,  177,  for  in 
that  case  there  was  nothing  calculated  to  intimidate  or  put  in 
fear — no  weapon  or  inequality  of  force — but  bare  words  only, 
and  it  is  not  made  to  appear,  as  in  the  present  case,  that  the 
prosecutor  did  not  attempt  to  retake  possession  of  the  goods 
because  deterred  by  inequality  of  force  or  being  actually  put 
in  fear.  This  case  is  more  nearly  on  "all-fours"  with  State 
V.  McAdden,  71  N.  C,  207,  where  the  defendant  was  held 
guilty  who  got  possession  of  the  prosecutor's  cow  peaceably 
in  his  temporary  absence,  but  drove  her  off  after  his  return 
against  his  remonstrance,  he  not  offering  actual  resistance 
because  of  inequality  of  force.  Upon  the  special  verdict, 
judgment  should  have  been  entered  against  the  defendant. 

Error. 
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THE  STATE  v.  JACOB  RHYNE. 


Evidence — Competency — Exception  to  Evidence 


1.  In  an  indictment  for  embezzlement,  it  is  not  competent  for  the 

defendant,  on  cross-examination  of  a  witness  who  had  testified 
that  when  he  left  the  store  there  was  a  two  dollar  bill  in  the 
drawer  and  that  when  he  returned  it  was  gone,  to  ask  the  witnes 
if  he  told  the  defendant  of  the  loss,  and  what  was  his  explanatioB 
of  it,  the  latter  being  the  defendant's  declaration  in  his  own  inter- 
est and  not  a  part  of  the  res  gestcB, 

2.  A  statement  of  the  evidence  expected  to  be  elicited  most  accompSDT 

an  exception  to  the  refusal  to  admit  it. 

Indictment  for  embezzlement  under  §  1014  of  The  Code, 
tried  before  Graves,  J.,  at  Fall  Term,  1891,  of  Gaston  Supe- 
rior CourL 

The  facts  are  stated  in  the  opinion. 

The  Attorney  Qeneraly  for  the  State. 
Mr,  G.  F.  Bason,  for  defendant. 

Clakk,  J.:  The  State  offered  as  a  witness  a  clerk  in  the 
store  of  the  prosecutors,  who  testified  that  on  one  occasion, 
when  he  went  to  dinner,  there  was  a  two  dollar  bill  in  the 
cash  drawer;  that  when  he  left  the  store  the  defendant  was 
the  only  clerk  left  there,  and  that  when  witness  returned 
from  dinner  the  two  dollar  bill  was  gone.  On  cross-exami- 
nation, this  witness  was  asked  if  he  inquired  of  defendant 
upon  his  return  to  the  store  what  had  become  of  the  two 
dollar  bill,  and  if  defendant  gave  any  explanalioD.  The 
evidence  on  objection  was  ruled  out,  and  defendant  excepted. 
There  was  much  other  evidence  not  objected  to. 

If  the  State  had  brought  out  that  the  defendant  was 
accused  of  the  crime,  it  would  have  been  competent  for  the 
defendant  to  have  rebutted  the  implied  admission  of  guilt 
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which  might  have  been  argued  from  his  silence  by  giving 
his  reply.  SKa^  v.  Patterson,  63  N.  C,  520 ;  State  v.  Wcyn^th- 
ington,  64  N.  C,  594.  But  it  was  certainly  not  competent  for 
the  defendant  to  give  in  evidence  the  fact  that  he  was  so 
charged,  for  the  purpose  of  giving  his  unsworn  declarations 
when  they  were  no  part  of  the  res  gesfse.  State  v.  Scott,  8 
N.  C,  24;  State  v.  Hildreth,  31  N.  C,  440;  State  v.  Brandon, 
53  N.  C,  463 ;  State  v.  McNair,  93  N.  C,  628.  He  could  not 
thus  make  testimony  for  himself.  Had  the  defendant  testi- 
fied that  the  charge  was  untrue,  he  could  have  shown  as 
corroborative  evidence,  either  by  himself  or  by  this  witness, 
that  he  made  a  similar  statement  when  first  charged.  State 
V.  Whitfield,  92  N.  C,  831.  But  this  evidence  is  neither 
asked  to  rebut  an  implied  admission  from  his  silence  nor  as 
corroborative  evidence.  The  objection  is  further  to  be  sus- 
tained on  the  ground  that  it  is  not  stated  what  the  defendant 
expected  to  show  by  the  enquiry,  and  it  does  not  therefore 
appear  that  he  was  injured  by  his  exclusion.  Knight  v.  Kit- 
lebreiv,  86  N.  C,  400,  and  cases  there  cited.  The  other  excep- 
tion was  abandoned  on  the  argument. 
Per  curiam.  No  error. 


THE  STATE  v.  S.  J.  SKIDMORE. 
Indictment — Felony —  Quashing, 

An  indictment  for  obtaining  goods  by  false  pretence  which  does  not 
charge  the  offence  to  have  beem  feloniously  done,  is  defective,  as 
the  Act  of  1891,  ch.  1^5,  makes  all  offences  punishable  with  death 
or  imprisonment  in  the  penitentiary  felonies;  but  the  bill  should 
not  be  quashed,  the  defendant  should  be  held  until  a  new  bill  is 
obtained. 
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This  was  an  indictment,  tried  before  GraveSy  J.,  at  Fall 
Term,  1891,  of  Lincoln  Superior  Court. 

The  following  is  a  copy  of  the  bill  of  indictment: 

"  The  jurors  for  the  State  upon  their  oaths  present  that 
S.  J.  Skidmore,  late  of  Lincoln  County,  on  the  1st  day  of 
April,  A.  D.,  1891,  with  force  and  arms  at  and  in  said  county, 
devising  and  intending  to  cheat  and  defraud  one  D.  F. 
Abernethy  of  his  goods,  moneys,  chattels  and  property, 
unlawfully,  knowingly,  designedly  did  then  and  there  falsely 
pretend  to  the  said  D.  F.  Abernethy,  that  there  was  nothing 
wrong  with  a  certain  mule  then  and  there  belonging  to  the 
said  S.  J.  Skidmore,  that  the  said  S.  J.  Skidmore  or  anyone 
else  knew  of;  whereas  in  truth  and  fact,  as  the  said  S.  J. 
Skidmore  then  and  there  well  knew,  the  said  mule  was  deaf 
and  of  poor  wind,  which  said  pretence  was  false  and  the 
said  S.  J.  Skidmore  well  knew  it  to  be  false;  that  by  color 
and  by  means  of  the  said  false  pretence,  the  said  S.  J.  Skid- 
more did  then  and  there  unlawfully,  knowingly  and  design- 
edly obtain  from  the  said  D.  F.  Abernethy  one  mule  of  the 
value  of  fifty  dollars  ($50)  and  ten  dollars  in  money  of  the 
goods  and  chattels  of  the  said  D.  F.  Abernethy,  with  the 
intent  then  and  there  to  cheat  and  defraud  the  said  D.  F. 
Abernethy  to  the  great  damage  of  the  said  D.  F.Abernethy, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State." 

The  bill  of  indictment  was  quashed  upon  the  defendant's 
motion,  and  the  State  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Clark,  J.:  The  indictment  is  sufficient  in  form  under  the 
ruling  in  State  v.  Burke,  108  N.  C,  750,  and  StaU  v.  Dixon, 
101  N.  C,  741,  and  cases  therein  cited. 
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We  apprehend,  however,  though  the  ground  is  not  stated, 
that  the  learned  Judge  allowed  the  motion  to  quash  because 
the  Act  of  1891  (ch.  205)  makes  all' offences  which  are  pun- 
ishable by  death  or  imprisonment  in  the  penitentiary,  felo- 
nies, and  the  word  "  feloniously  "  is  not  used.  State  v.  Purdie^ 
67  N.  C,  25.  The  bill  was  defective  in  that  particular,  but 
it  was  error  to  quash  it  when  an  offence  of  this  magnitude 
was  charged.  The  Court  should  have  held  the  prisoner,  and 
given  the  Solicitor  permission  to  send  another  bill  curing  the 
technical  and  verbal  defect.  In  State  v.  Colbert^  75  N.  C,  368, 
Reade,  J.,  says:  that  the  Courts  do  not  favor  quashing 
indictments,  and  that  indictments  for  treason,  felony  and  the 
higher  misdemeanors  will  not  be  quashed  except  where  it 
appears  that  the  Court  has  not  jurisdiction,  or  the  matter 
charged  is  not  indictable  in  any  form.  The  reason  is  that  to 
quash  in  such  cases  would  release  recognizances  and  cause 
delays,  and  that  it  would  be  trifling  with  public  justice  to 
quash  for  verbal  defects  in  grave  cases  in  which  the  public 
have  an  interest,  when  the  irregularity  or  deficiency  could  be 
cured  in  a  few  moments  and  without  postponing  the  trial  to 
another  term,  by  sending  the  witne&ses  before  the  grand  jury 
with  a  more  accurately  drawn  bill.  Accordingly,  in  that 
case,  while  the  Court  held  the  indictment  insufficient,  it  also 
held  that  it  was  error  in  the  Court  below  to  quash,  and  sent 
the  case  back  with  directions  that  the  Solicitor  should  send 
a  more  perfect  bill.  This  was  approved  by  Ashe,  J.,  in  State 
V.  Knighi,  84  N.  C,  789,  in  which  case,  though  the  Court  on 
appeal  arrested  the  judgment  for  a  defect  in  the  indictment, 
it  held  that  the  Court  below  properly  refused  to  quash  the 
bill.  Both  cases  have  been  cited  and  approved  in  State  v. 
Flowers^  at  this  term,  and  are  supported  by  the  highest 
authority  elsewhere,  as  cited  in  that  case. 

Error. 
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THE  STATE  v.  JOE  AVERY. 

Burning  Cotton — Malicious  L^jury  to  Perwnal  Property, 

One  who  burnt  ootton,  secured  in  a  railroad  car,  cannot  be  conTicted 
under  the  statute  making  it  a  misdemeanor  to  burn  or  destroy  aay 
other  person^s  cotton,  etc.,  in  a  stack,  bill  or  pen.  or  secur^  n 
so^ne  other  way  out  of  doors.  It  seems  that  he  would  be  guilty  ol 
malicious  injury  to  personal  property. 

Indictment,  tried  before  Bynum,  J.,  at  Fall  Term,  1891, of 
Burke  Superior  Court. 

The  indictment  charges  that  the  defendant  at,  etc.,  **  wil- 
fully and  unlawfully  did  burn  and  destroy  twenty  bales  of 
cotton,  the  property  of  the  Dunevant  Cotton  Manufacturing 
Company,  which  said  cotton  being  then  and  there  secured 
on  a  car,  the  property  of  the  Richmond  and  Danvnlle  Rail- 
road Company,  against  the  form  of  the  statute,"  etc.  The 
defendant  pleaded  not  guilty.  On  the  trial  it  was  in  evi- 
dence that  the  defendant  and  two  other  small  boys  were 
playing  in  a  box-car  loaded  with  cotton,  standing  on  the  rail- 
road at  the  depot  at  Morganton ;  that  the  defendant  lighted 
a  candle  and  fastened  it  in  the  floor  and  near  the  cotton. 
when  one  of  the  boys  was  about  to  put  it  out,  and  he  pre- 
vented him,  saying  he  would  watch  it.  The  cotton  was  soon 
on  fire  and  it  and  the  car  were  burned  and  destroyed.  There 
was  also  evidence  of  threats  made  by  the  defendant  that  he 
would  get  even  with  the  railroad  company  if  he  bad  to  bum 
the  depot,  for  cutting  off  his  leg,  etc. 

The  defendant  requested  the  Court  to  instruct  the  jury 
"  that  unless  the  cotton  was  out  of  doors,  the  defendant  can- 
not be  convicted,  and  the  cotton  not  being  out  of  doors  he 
cannot  be  convicted." 

There  was  a  verdict  of  guilty,  and  the  defendant  moved 
in  arrest  of  judgment  upon  the  ground  that  it  appears  by 
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the  indictmeDt  that  the  cotton  charged  to  have  been  burned 
was  cotton  in  bales  secured  in  a  car,  and  the  statute  alleged 
to  have  been  violated  has  no  application ;  that  it  applies  only 
to  cases  where  cotton  and  other  things  therein  specified 
burned  or  destroyed,  are  "out  of  doors;"  that  is, in  the  field, 
etc.  The  Court  denied  the  motion  and  enterecf  judgment 
against  the  defendant,  and  he  excepted  and  appealed. 

The  Attorney  Genei^al,  for  the  State. 
Mr.  John  Devertux,  Jr.^  for  defendant. 

Merrimon,  C.  J. — ^after  stating  the  facts :  The  statute  {The 
Code,  §985,  p.  5)  as  amended  by  the  subsequent  statute  (Act 
1886,  ch.  42)  provides  that  "any  person  who  shall  wilfully 
burn  or  destroy  any  other  person's  corn,  cotton,  wheat,  barley, 
rye,  oats,  buckwheat,  rice,  tobacco,  hay,  straw,  fodder,  shucks 
or  other  provender  in  a  stack,  hill  or  pen,  or  secured  in  any 
other  way,  out  of  doors,  grass  or  sedge  standing  on  the  land, 
shall  be  guilty  of  a  misdemeanor,"  etc.  In  our  judgment, 
this  statute  plainly  refers  to  and  embraces  only  cotton  and 
the  other  things  specified  therein,  not  within  doors — not 
housed  and  thus  secured,  as  in  a  barn,  gin-house  or  the 
like.  It  refers  to  cotton  and  the  other  things  secured  in  any 
other  way  "out  of  doors"  in  the  field — "on  the  land" — the 
farm  where  they  were  produced,  or  some  other  land,  so  as  in 
some  way  secured  without  doors — without  the  barn,  gin- 
house  or  other  like  enclosure.  The  words  "in  a  stack,  hill 
or  pen,"  "  out  of  doors,"  "  the  grass  or  sedge  standing  on  the 
land,"  applied  to  the  several  things  specified  in  their  con- 
nection, are  apt  and  appropriate  to  refer  to  and  imply  such 
things  so  situate  and  secured  "out  of  doors."  The  purpose 
is  to  protect  such  things  so  exposed  and  imperfectly  secured 
"out  of  doors"  in  the  fields,  on  the  farm  "the  land"  of  the 
person  who  owns  or  has  control  of  them.     In  any  reason- 
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able  view  of  their  meaDing,  application  and  connection,  thev 
cannot  refer  to  and  embrace  cotton  stored  iu  a  railroad  car 
standing  on  a  railroad  track  at  a  depot,  whether  to  be  tlius 
and  there  secured  temporarily  or  shipped  to  some  other 
place.  Cotton  and  the  other  things  specified  secured  in  a 
car  on  the  railroad  are  not  secured  in  some  other  wavoutof 
doors  on  the  land,  in  the  sense  of  the  statute.  When  thus 
secured  on  the  car  they  have  been  taken  from  the  place— 
the  land — where  thev  were  secured  "out  of  doors"  and  are 
on  the  way  to  market  to  be  used,  or  on  the  way  to  be  again 
housed  or  secured  in  a  stack,  hill  or  pen,  or  in  some  other 
way  "out  of  doors."  The  burning  or  destruction  of  such 
things  on  a  car  does  not  come  within  the  mischief  to  be 
remedied  by  the  statute — the  burningor  destruction  of  them 
when  they  are  ordinarily  secured  out  of  doors. 

The  indictment  should  appropriately  in  the  proper  con- 
nections charge  that  the  cotton  or  other  thing  burned  or 
destroyed  was  in  a  stack,  or  as  otherwise  in  a  way  described 
secured  "out  of  doors  "  In  this  case  it  fails  as  to  matter  of 
substance  to  charge  the  offence  defined  by  the  statute  It 
does  not  charge,  in  substance  or  eflect,  that  the  cotton  in  some 
way  described  was  secured  "out  of  doors" — it  simply  charges 
the  burning  on  the  railroad  in  a  railroad  car.  For  the  rea- 
sons stated  this  is  not  sufficient. 

It  seems  that  the  Legislature  supposed  and  intended  that 
the  statute  {The  Code,  §  985,  pp.  6,  7),  in  respect  to  burning 
barns,  gin-houses  and  other  buildings,  would  be  sufficient  to 
protect  grain,  cotton  and  the  like  stored  in  them  in  dooR 
on  the  land.  This  appears  to  be  a  case  in  which  the  defend- 
ant might  appropriately  have  been  indicted  for  malicion? 
injury  to  personal  prof)erty  as  defined  by  the  statute  (TA^' 
Code,  §  1082),  but  in  no  view  of  the  present  indictment  will 
it  suffice  to  charge  that  offence. 
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Clark,  J.  (dissenting):.  The  statute  {The  Code,  §  985, 1  5) 
makes  it  indictable  to  wilfully  burn  or  destroy  any  of  the 
articles  therein  named  when  "in  a  stack,  hill  or  pen,  or 
secured  in  any  other  way  out  of  doors."  The  expression  "  out 
of  doors"  means  simply  ''not  in  a  house."  If  in  a  house, 
then  these  articles  are  protected  by  paragraphs  6  and  7  of 
this  section  in  regard  to  burning  barns,  gin-houses  and  other 
buildings.  This  subsection  5  was  intended  to  protect  them 
when  not  so  housed,  but  "in  a  stack,  hill  or  pen,  or  otherwise 
secured.^'  The  article  here,  cotton,  is  one  of  those  enumer- 
ated. It  was  "  out  of  doors,"  that  is,  not  in  a  house.  Though 
not  in  a  hill,  stack  or  pen,  it  was  "  otherwise  secured,"  and  is 
properly  charged  in  the  indictment  as  "  then  and  there  secured 
in  a  car,  the  property  of  the  Richmond  and  Danville  Rail- 
road Company."  It  seems  conceded,  in  the  opinion  of  the 
Court,  that  property  of  the  description  named  is  not  protected 
against  burning  when  off  the  premises  where  grown,  except 
in  those  cases  where  an  indictment  would  lie  for  injury  to 
personal  property.  The  Code,  §  1 082.  If  this  is  so,  the  defend- 
ant who  has  been  found  guilty  of  the  "  wilful  and  unlawful" 
burniug  of  twenty  bales  of  cotton  secured  out  of  doors  has 
been  guilty  of  no  offence,  because  the  cotton  was  in  transit 
and  off  the  farm  where  grown,  and  he  and  others  would  be 
at  full  liberty  to  "  wilfully  and  unlawfully  burn  or  destroy  " 
the  vast  amount  of  farm  produce  daily  in  transit  on  railroads 
and  other  conveyances,  or  camped  out  at  night  in  the  coun- 
try wagons,  covered  and  uncovered,  which  bring  such  a  large 
part  of  the  farm  produce  mentioned  in  this  subsection  to 
market.  I  do  not  think  so  broad  a  "cafi7x.s  omisms'*  was  left 
by  the  law-making  power.  There  are  no  words  in  the  stat- 
ute restricting  its  application  to  the  burning  and  destruction 
if  done  on  the  farm,  and  the  Courts  are  not  called  on,  by  a 
fair  and  reasonable  interpretation  of  the  statute,  to  leave 
farm  produce  "secured  out  of  doors"  unprotected  if  it  is 
being  moved  from  the  place  of  its  production,  for  section 
109  —  51 
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1082,  sM;)ra,  does  not  make  any  burning  or  destruction  indict- 
able if  done  merely  "  wilfully  and  unlawfully."  The  words 
"on  the  land"  are  not  in  the  original  section,  and  in  tbe 
amendment  to  it  they  only  refer  to  'grass  or  sedge"  stand- 
ing "on  the  land." 

Per  curiam.  Error. 


THE  STATE  v.  R.  D.  BROWN. 

Roads  and  Highways— ^Street  —  Municipal    Ordinance  —  Ett- 

dence —  Criminal  Res^ponsibility. 

1.  The  right  of  a  traveller  to  go  extra  viam  upon  adjacent  lands  is  coo- 
fined  to  those  cases  of  inevitable  necessity  or  unavoidable  acci- 
dent, arising  from  recent  causes  producing  temporary  andimpasB- 
able  obstructions  to  the  highway. 

'^.  As  a  general  rule,  one  cannot  justify  a  violation  of  the  crimioallav 
upon  the  plea  of  necessity,  except  where  the  act  was  done  in  {iro- 
tection  of  his  life,  person  or  health. 

3.  Defendant  being  indicted  for  violation  of  a  city  ordinance  prohibitin;: 
driving  vehicles  upon  sidewalks,  offered  evidence  to  show  that  the 
street,  on  account  of  mud,  was  in  such  a  condition  that  he  could 
not  drive  a  loaded  wagon,  with  safety  to  its  load,  over  it,  except 
by  going  on  an  unpaved  sidewalk,  and  that  particular  street  was 
the  only  one  available  for  his  business:  the  defendant  admiUed 
that  he  knew  the  condition  of  the  street  before  he  started  bis 
wagon :  Held,  that  these  facts  constituted  no  defence,  and  piDof 
of  them  was  properly  rejected. 


This  was  an  indictment  for  a  violation  of  a  city  ordiuaoce, 
tried  on  appeal  from  the  Mayor  of  Winston,  at  the  Spring 
Term,  1891,  of  the  Superior  Court  of  Fobsvth  County,  before 

Bynumy  J.  * 

The  ordinance  imposed  a  penalty  for  driving  or  leading 
horses  on  a  sidewalk,  and  it  was  admitted  that  the  defend- 
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ant's  driver,  under  his  order,  drove  his  wagon  partly  on  a 
sidewalk  for  a  distance  of  ninety  feet  along  the  street.  The 
defendant  relied  upon  necessity,  growing  out  of  the  impassa- 
ble condition  of  the  streets  on  account  of  the  rnud  for  a  num- 
ber of  yards,  as  a  defence. 

The  defendant  excepted  to  the  refusal  of  the  Court  to  per- 
mit him  to  prove  that  he  could  not  drive  a  loaded  wagon 
along  the  street  without  going  on  the  sidewalk  with  safety  to 
the  load  or  his  wagon.  The  Court  permitted  defendant's 
counsel  to  ask  him,  "  If  the  condition  of  the  street  at  that 
place  was  not  of  such  dangerous  character  that  the  traveller's 
person  or  property  would  have  been  endangered  unless  he 
used  the  sidewalk  or  partially  used  the  sidewalk."  The 
defendant  admitted  that  he  knew  the  condition  of  the  street 
before  he  started  his  loaded  wagon  along  it,  and  in  answer 
to  the  last  question,  said  only  "  that  the  boxes  of  tobacco  would 
have  to  have  been  unloaded,  as  the  team  could  not  pxdl  it^ 

There  was  evidence  tending  to  show  that  there  was  no 
other  possible  way  from  defendant's  building  to  haul  out  his 
tobacco,  except  by  the  south  street  over  which  he  hauled  it, 
the  street  north  of  it  being  wholly  impassable.  The  sidewalk 
where  the  defendant  drove  upon  it  was  not  paved. 

The  defendant  excepted  to  the  refusal  of  the  Judge  to 
charge  that  he  was  not  guilty  in  driving  upon  the  sidewalk 
to  avert  danger  to  his  person  or  property,  and  to  the  refusal 
of  the  Court  to  admit  testimony  offered. 

Motion  for  new  trial.     Appeal. 

The  Attorney  Generaly  for  the  State. 
Mr.  C,  Manly,  for  defendant. 

Avery,  J.:  It  is  admitted  to  have  been  the  well  settled 
law  in  England,  that  where  a  highway  became  obstructed 
and  impassable  from  temporary  causes,  a  traveler  might  go 
extra  viam  upon  the  adjacent  land  without  subjecting  him- 
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self  to  liability  in  an  action  of  trespass  brought  by  the  owner. 
2  Bl.  Cora.,  36;  Ballard  v.  Harrison,  4  M.  &  S.,  387.  393; 
Taylor  v.  Whitehead,  2  Douglass,  744-748.  This  extraordi- 
nary rule  was  subsequently  recognized  by  the  Courts  of  this 
country,  and  the  right  to  do  with  impunity  what  would 
ordinarily  subject  a  person  to  liability  in  an  action  for  dam- 
ages, was  generally  held  to  rest  upon  the  doctrine  of  neces- 
sity.    Campbell  v.  Race,  7  Cush.  (Mass.),  408. 

The  right  on  the  part  of  the  traveller  is,  according  to  the 
definition  of  Bigelow,  C.  J.,  "  confined  to  those  cases  of 
inevitable  necessity  or  unavoidable  accident,  arising  from 
sudden  and  recent  causes  which  liave  occasioned  temporary 
and  impassable  obstructions  in  the  highway,"  Cam'pbtU  v. 
Race,  supra. 

When  a  traveller  has  notice  of  the  existence  of  the  obstruc- 
tion, and  can  reach  his  destination  with  his  vehicle  by  another 
route  which  is  more  circuitous  but  not  unreasonably  long,  ' 
he  will  not  be  permitted,  merely  for  the  sake  of  convenience, 
to  pass,  without  incurring  liability  in  a  civil  action,  by  the 
more  direct  way  over  the  land  of  an  abutting  proprietor. 
Fandley  v.  City  of  Cincinnati,  2  Dis.  (Ohio),  516.  The  objec- 
tion that  the  rule  licenses  the  taking  of  private  property  for 
public  use  without  compensation  is  met  by  the  argument 
that  the  grant  of  the  easement  in  the  highway  carried  with 
it  the  right  in  a  case  of  supreme  necessity  to  pass  over 
adjacent  land. 

The  principle  has  been  heretofore  invoked,  so  far  as  our 
investigations  have  extended,  only  for  the  purpose  of  avoid- 
ing responsibility  for  damages  in  civil  actions.  The  rule  is 
said  to  have  originated  in  England  at  a  time  when  there 
were  no  public  officials  who  were  liable  to  indictment  or  to 
respond  in  damages  for  permitting  the  highways  to  become 
impassable. 

Where  there  is  a  town  ordinance  forbidding  persons  to 
lead  or  drive  horses  along  the  sidewalk,  which  is  the  portion 
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of  the  street  intended  for  the  use  of  pedestrians,  and  a  viola- 
tion of  the  ordinance  is  an  indictable  offence,  and  where  at 
the  same  tirae  the  commissioners  of  the  city  are  liable  crim- 
inally for  failure  to  keep  the  streets  proper  in  passable  con- 
dition for  vehicles  of  all  kinds,  an  individual  who  deliber- 
ately, and  with  full  notice  of  the  state  of  the  street,  loads  his 
wagon  and  drives  along  it  to  the  dangerous  point,  will  not 
be  allowed  to  evade  punishment  for  violating  the  letter  of 
the  law,  on  the  ground  that  it  was  absolutely  necessary  to 
do  so  in  order  to  escape  danger  to  his  property  which  he  has 
wilfully  put  in  peril.     Especially  will  this  principle  hold 
good  in  a  case  like  that  at  bar  where,  in  order  to  avert  danger, 
the  traveller  insists  that  he  may  drive  upon  the  sidewalk 
and  make  it  impassable  for  foot  passengers,  to  whose  exclu- 
sive use  it  is  by  law  devoted,  and  escape  liability  under  an 
indictment  on  the  plea  of  necessity,  when   he  could  have 
unloaded  his  tobacco  even  after  his  team  was  in  the  mud, 
and  have  moved  the  wagon  back  or  forward.     Pedestrians 
have  rights  that  are  intended  to  be  protected  by  such  ordi- 
nances, and  among  them  that  of  carrying  their  wares  as  well 
as  passing  safely  by  the  public  foot-way.     The  man  who 
transports  his  goods  on  wheels  must,  when  the  street  proper 
becomes  impassable,  join  the  caravan  of  footmen  till  such 
time  as  those  charged  with  the  duty  can  be  induced  or 
driven  to  repair  it,  rather  than  rush  his  team  over  the  side- 
walk and  render  it  also  perilous  or  disagreeable  for  the  larger 
number  of  persons  for  whose  comfort  and  convenience  the 
protective  ordinance  was  passed,  merely  in  order  to  ship  his 
goods  more  rapidly.     The  fact  that  the  footway  had  not  been 
paved  made  it  only  more  susceptible  to  injury  from  hauling 
heavily  loaded  wagons  over  it,  and  rendered  it  more  impor- 
tant to'  pedestrians  that  the  ordinance  should  be  rigidly 
enforced.     In  our  geographical  location,  where  the  climate 
is  milder,  carriages  are  not  often  subject  to  delay  by  immense 
blocks  of  snow  and  ice,  suddenly  deposited  in  highways,  as 
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in  the  colder  regions  of  the  Northern  and  North-western 
States  of  this  country,  or  in  the  higher  latitude  of  England, 
and  while  our  public  roads  are  often  rendered  temporarily 
and  for  short  distances  impassable  on  account  of  sudden 
washes,  no  case  involving  the  claim  of  right  on  the  part  of 
a  traveller  to  go  extra  viam  has  hitherto  arisen  in  this  State. 
Mud  rather  than  ice  or  snow  is  the  common  enem3'of  those 
who  travel  our  highways  on  foot  or  in  carriages ;  but  it  mast 
be  only  in  exceptional  instances  that  mud  or  anything, 
except  a  sudden  wash,  renders  highways  absolutely  impass- 
able. It  is  usually  held  to  be  the  duty  of  the  traveller  to 
remove  brush  or  other  slight  obstructions  to  his  passage 
along  a  public  road,  when  he  can  do  so  with  little  trouble 
or  delay,  rather  than  go  upon  the  premises  of  the  adjacent 
owner.  The  law  provides  generally,  as  far  as  it  is  practica- 
ble, for  the  uninterrupted  use  by  wagon  and  carriages  of 
that  portion  of  the  highway  intended  as  a  pass  way  for  them  : 
but  it  is  the  duty  of  the  awners  of  such  vehicles  to  beware, 
in  the  exercise  of  their  own  rights,  not  to  infringe  upon 
those  of  other  citizens,  just  as  the  same  limit  is  fixed  by  the 
law  to  the  enjoyment  of  their  own  exclusive  property.  Sk 
utere  tuo  ui  non  alieum  laedas. 

But  the  particular  question  presented  by  this  appeal  is 
whether  there  were  such  circumstances  shown,  looking  at 
any  and  every  phase  of  the  evidence,  as  would,  if  believed, 
have  justiiied  the  violation  of  the  criminal  law  on  the  ground 
of  necessity.  It  is  admitted  that  the  defendant's  conduct 
brought  him  within  its  letter;  but  it  is  contended  that  the 
evidence  offered  takes  the  case  out  of  its  spirit. 

Whether  the  authorities  of  a  town  are  guilty  of  nuisance 
in  placing  an  actual  obstruction  upon  the  streets,  or  by  reason 
of  their  failure  to  repair,  they  are  indictable  at  common  law, 
and  usually  under  some  statute  also.  Elliott  on  R.  it  S., 
p.  493;  State  v.  Wilson,  107^,0.,  869;  T/ic  Code,  §  3803.  Evi- 
dence that  the  defendant's  teamster  drove  his  team  upon  the 


SEPTEMBER  TERM,  1891.  807 


State  v.  Brown. 


sidewalk,  if  believed,  made  a  prima  facie  ease  of  guilt,  and 
it  was  incumbent  on  the  defendant,  if  he  relied  upon  the 
defence  that  it  was  necessary,  "  to  show  that  it  was  done 
under  circumstances  that  rendered  it  lawful,"  or  excusable. 
State  V.  Wray,  72  N.  C,  253.  Wharton  (C.  L.,  §  90c),  in  treat- 
ing of  homicide  through  necessity,  says :  "  But  it  must  be 
remembered  that  necessity  of  this  class  must  be  strictly  lim- 
ited. It  exists  only  when  the  act  in  question  is  necessary 
for  the  preservation  of  life,  or  the  preservation  of  the  life 
of  relatives  of  the  first  degree."  The  same  author  (§  90rf) 
takes  issue  with  writers  who  have  maintained  that  the 
accused  could  not  set  up  as  a  defence  a  necessity  that  was 
the  result  of  his  own  culpable  act.  He  limits  the  right  of 
such  wrongdoers  to  avail  themselves  of  that  defence  w^hen 
accused  of  homicide  in  extreme  cases,  such  as  that  of  one 
who  carelessly  sets  fire  to  a  house  and  runs  over  and  crushes 
another  in  the  attempt  to  escape  the  flames;  or  that  of  a 
thief  who  falls  overboard  while  engaged  in  stealing  fish 
from  a  boat,  and  in  the  struggle  for  life  upsets  the  boat  and 
causes  another  to  be  drowned. 

The  violation  of  the  letter  of  the  law  has  been  excused  in 
criminal  cases  generally  on  no  other  ground  except  that  a 
human  being  was  thereby  saved  from  death  or  peril,  or 
relieved  from  severe  suffering,  State  v.  McBrayery  98  N.  C, 
619;  Randall  w  Railroad,  107  N.  C,  753.  In  State  v.  Wray, 
supra,  it  was  found  as  a  fact  that  it  was  absolutely  necessary 
for  the  safety  of  a  patient  that  the  druggist  should  furnish 
her  brandy  on  the  physician's  certificate.  The  facts  found, 
as  a  special  verdict,  established  the  necessity  for  administer- 
ing it  as  a  medicine,  yet  this  Court  in  State  v.  McBrayer, 
supra,  declared  that  the  extreme  limit  to  which  necessity 
could  be  made  available  as  a  defence  was  marked  in  Slate  \. 
Wray. 

Wharton  (§  2441)  maintains  that  in  such  cases  nothing 
short  of  an  exception  in  the  statute  would  excuse  a  sale,  even 
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to  a  sick  person,  in  violation  of  the  letter  of  the  law.  But, 
accepting  the  doctrine  laid  down  in  Stale  v.  Wray,  «u/n*a,  as 
the  true  interpretation  of  the  law,  the  defendant  has  failed  to 
offer  any  testimony  to  show  that  he  or  his  driver  was  in 
danger  of  death  or  bodily  harm  or  injury  to  health  which 
could  not  be  averted  except  by  driving  the  team  over  the 
sidewalk.  The  admitted  violation  of  the  letter  of  the  ordi- 
nance, therefore,  could  not  have  been  declared  excusable  on 
the  ground  that  the  wagon  or  horses  were  in  a  position  of 
peril,  in  which  the  defendant  had  knowingly  and  purpo^Iy 
placed  them,  and  from  which  he  could,  according  to  his  own 
statement,  have  relieved  them  by  unloading  the  wagon  and 
turning  it  and  the  team  back  or  moving  them  forward.  In 
answer  to  the  direct  question,  the  defendant  would  not  say 
that  the  person  of  himself  or  driver  was  in  peril,  from  which 
neither  could  escape  except  by  driving  on  the  sidewalk.  On 
the  contrar}",  he  said  the  wagon  and  horses  could  not  pass 
without  unloading.  It  was  the  duty  of  the  city  authorities  to 
repair  the  portion  of  the  streets  intended  for  the  passage  of 
wagons,  but  their  failure  to  do  so  did  not  justify  the  defend- 
ant, though  it  may  have  been  his  only  route  for  transport- 
ing his  tobacco  to  a  warehouse  or  shipping  point,  in  defying 
the  law  making  it  indictable  to  violate  a  city  ordinance, 
and  in  disregarding  the  rights  of  pedestrians,  protected  by 
the  penalty  imposed  under  such  by-law.  If  the  law  wereas 
contended  for  the  defendant,  it  might  indeed  be  possible  to 
drive  a  wagon,  if  not  a  coach,  through  many  criminal  laws 
and  statutes  made  to  protect  the  premises  of  landowners 
from  unnecessary  invasion.  We  must  not  be  understood 
as  holding  that  when  there  is  no  liability  to  indictnaent 
for  going  extra  viam^  there  may  not  be  instances  where 
the  highways  are  temporarily  rendered  impassable  by  the 
mud,  and  where  all  of  the  circumstances  may  be  such  thai 
the  abutting  proprietor  cannot  recover  in  an  action  brought 
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agaiust  one  who  passes  out  of  the  public  road  and  over  his 
premises  far  enough  to  avoid  the  dangerous  point. 

In  the  case  at  bar,  if  the  Judge  below  erred  it  was  in  stat- 
iug  the  law  more  favorably  to  the  defendant  than  the  testi- 
mony in  any  aspect  justified  him  in  doing.  There  was  no 
testimony  that  the  person  of  the  defendant  was  put  in  peril, 
and  no  necessity  for  submitting  that  question  to  the  jury. 

The  motion  for  a  new  trial  is  refused,  and  the  judgment 
affirmed. 

Affirmed. 


THE  STATE  v.  J.  A.  DAVIS  et  al. 
Forcihle  Entry. 

Where  the  defendant  and  four  others,  one  with  a  crow-bar,  after  declar- 
ing their  purpose,  and  being  forbidden  by  the  prosecutor,  went  to 
a  shop,  one  hundred  yards  away,  and  broke  open  the  door  and  took 
possession,  they  were  guilty  of  a  forcible  entry,  and  this  though 
the  prosecutor  had  leased  the  shop  from  defendant,  and  upon  the 
expiration  of  the  term,  without  surrendering  the  possession,  had 
leased  for  another  term  from  defendant's  co-tenant. 

Indictment  for  forcible  entry,  tried  before  Graves,  J.,  at 
Spring  Term,  1891,  of  Iredell  Superior  Court. 

It  is  found  by  the  special  verdict  that  the  prosecutor  was 
in  possession  and  daily  use  of  a  blacksmith  shop ;  that  he  had 
come  from  his  home  that  morning  intending  1o  work  in  the 
shop  that  day,  and  while  standing  at  a  mill,  about  one  hun- 
dred yards  from  the  shop  the  defendant  Davis,  with  a  crow- 
bar, and  the  other  four  defendants,  came  down  to  a  point  half- 
way between  the  mill  and  the  shop ;  that  leaving  the  other 
defendants  there,  Davis  approached  the  prosecutor  and 
demanded  the  key  of  the  shop,  which  was  refused,  and  Davis 
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then  indicated  his  purpose  to  open  it  by  force,  and  prose- 
cutor forbade  it.  The  defendants  then  went  to  the  shop, 
prized  the  door  open,  threw  down  a  part  of  the  chimney,  dis- 
placed the  bellows,  and  took  possession.  The  prosecutor  hafl 
rented  the  shop  for  two  years  from  defendant  Davis,  but  the 
term  having  expired,  he  had,  without  surrendering  posses- 
sion, leased  the  premises  from  one  Morrison,  who  was  a  co- 
tenant  of  the  premises  with  Davis;  that  while  defendants 
were  at  the  shop,  the  prosecutor's  son  was  present  at  the  shop. 
The  prosecutor  himself  went  to  the  miller's  house,  in  seventy- 
five  yards  of  the  shop ;  he  testified  that  he  was  not  afraid  of 
the  defendants,  but  did  not  go  to  the  shop  because  he  feared 
it  might  lead  to  a  difficulty. 

The  Court  adjudged  the  defendants  not  guilty  on  the  special 
verdict. 

The  Attorney  General^  for  the  State. 

Messi'S.  Bingham  &  Caldwell  (by  brief),  for  defendants. 

Clark,  J. — after  stating  the  facts :  The  question  was  dis- 
cussed before  us  whether  this  was  a  case  of  forcible  entry  or 
forcible  trespass.  In  State  v.  Jacobs^  94  N.  C.,  950,  attention 
is  called  to  the  fact  that  forcible  trespass  applies  to  personal 
property  and  forcible  entry  to  land,  but  the  distinction  has 
not  always  been  adverted  to,  and  it  is  not  very  material  what 
the  offence  is  called  in  argument  if  the  indictment  sufficiently 
charges  a  violation  of  the  criminal  law  and  it  is  proven  by 
evidence.  State  v.  Evans,  27  N.  C,  G03 ;  State  v.  Dunn,  at  this 
term. 

To  constitute  either  offence,  there  must  be  either  actual 
violence  used  or  such  demonstration  of  force  as  was  calcu- 
lated to  intimidate  or  tend  to  a  breach  of  the  peace.  It  is 
not  necessary  that  the  party  be  actually  "put  in  fear."  ^tf 
V.  Pearman,  ()1  N.  C,  371.  It  is  sufficient  if  there  is  such  a 
demonstration  of  force  as  to  create  a  reasonable  apprehen- 


SEPTEMBER.  TERM,  1891.  811 

State  v,  Davis. 


sion  that  the  party  in  possession  must  yield  to  avoid  a  breach 
of  the  peace.  State  v.  Pollok,  26  N.  C,  305;  State  v.  Armfield, 
27  X.  C,  207.  Such  demonstration  of  force  mav  be  a  "  raul- 
titade"  or  by  weapons.  State  v.  Ray,  32  N.  C,  29,  citing 
^ate  V.  Flowers,  6  N.  C,  225 ;  State  v.  Mills,  13  N.  C,  555. 

The  statute  (T/ie  Code,  §  1028)  provides  "  no  one  shall  make 
entry  into  any  lands  and  tenements  or  term  for  years  but  in 
case  where  entry  is  given  by  law;  and  in  such  case  not  with 
strong  hand  nor  with  a  multitude  of  people,  but  only  in  a 
peaceable  and  easy  manner;  and  if  any  man  do  the  contrary, 
he  shall  be  guilty  of  a  misdemeanor."  The  same  in  effect  was 
the  common  law  rule,  "where  the  entry  is  lawful  it  must 
not  be  made  with  a  strong  hand  or  with  a  number  of  assail- 
ants; where  it  is  not  lawful,  it  must  not  be  done  at  all."  2 
Whart.  Crim.  Law,  (9th  Ed.)  1093.  Following  the  analogy 
as  to  riots  three  persons  have  been  held  enough  to  support 
the  averment  of  a  "multitude."  State  v.  Simpson,  12  N.  C, 
504.  If  a  breach  of  the  peace  did  not  actually  take  place  it 
was  doubtless  due  to  the  defendant  Davis'  declaration  of 
his  purpose  to  enter,  backed  with  a  sufficient  fore  to  accom- 
plish it,  in  spite  of  the  prohibition  of  the  prosecutor.  Slate 
v.  Smith,  100  N.  C,  406. 

The  prosecutor  need  not  have  been  on  the  exact  spot ;  that 
he  did  not  get  closer  than  seventy-five  yards  was,  he  says,  to 
avoid  a  breach  of  the  peace.  The  defendants  had  shown 
themselves  able  by  their  numbers  to  render  his  closer 
approach  of  no  avail.  He  forbade  them,  and  in  effect  was 
present.  In  State  v.  Lawson,  98  N.  C,  759,  it  was  held  that 
where  the  prosecutor  was  fifty  or  seventy-five  yards  distant 
when  he  forbade  the  entrj',  and  the  defendants  persisted 
notwithstanding  in  making  such  entry,  they  were  guilty; 
that  it  was  not  necessary  for  the  party  in  possession  to  be  on 
the  very  spot.  Besides,  in  this  case  the  son  of  the  prosecu- 
tor, after  the  prohibition  to  the  defendants  given  by  his 
father,  was  present  at  the  shop  when  being  forced  open  by 
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thera.  The  title  to  the  premises  could  not  be  called  Id  ques- 
tion. The  offence  is  the  high-handed  invasion  of  the  po»- 
sesBion  of  another,  though  such  other  need  not  be  at  all  limes 
personally  present  on  the  premises  if  in  actual  exercise  of 
authority  and  control  over  the  same  {State  v.  Bryant,  103 
N.  C,  436),  and  if  present  in  person  or  by  some  member  r.f 
his  family  at  the  time  of  the  entry  and  forbidding  it. 

It  is  true  that  when  the  premises  are  withheld  by  one  hav- 
ing a  bare  charge,  or  custody,  as  a  servant  or  a  mere  tres- 
passer or  intruder,  the  owner  may  break  open  dooTiand 
forcibly  enter  if  unnecessary  force  is  not  used.  AVharL  Cr. 
Law,  1087 ;  1  Russ.  Crimes  (9th  Ed.),  420;  2  Bish.  Cr.  Law, 
501.  But  a  landlord  who  violently  dispossesses  a  tenant 
whose  lease  has  expired  is  guilty  of  forcible  entry  (WharL 
Cr.  Law  (9th  Ed.),  1087),  and  a  co-tenant  may  commit  the 
offence  of  forcible  entry  if  the  other  co-tenant  is  in  posses- 
sion and  resists.  2  Bish.  Cr.  Law,  501.  So  whether  the 
prosecutor  is  treated  as  a  tenant  holding  over  or  as  the  lessee 
of  the  co-tenant  the  taking  the  shop  out  of  his  possession  by 
a  multitude  of  persons  in  the  manner  stated,  he  being  pres- 
ent and  forbidding,  made  the  defendants  guilty. 

This  case  differs  from  State  v.  Mills,  104  N.  C,  905,  which 
is  relied  on  by  the  defendants.  In  State  v.  MUls  the  defend- 
ant, accompanied  only  by  an  old  negro  man,  went  to  the 
house  and  entered  against  remonstrance  of  the  prosecutor, 
but  without  violence,  or  the  display  of  weapons,  of  numbers 
or  other  signs  of  force  calculated  to  intimidate  or  create  a 
breach  of  the  peace,  and  the  Court  held,  citing  ^ate  v.  Cor- 
ington,  70  N.  C,  71,  and  State  v.  Uayd,  85  N.  C,  573,  that 
"  mere  rudeness  of  language  or  slight  demonstrations  of  forre 
against  which  ordinary  firmness  is  a  sufficient  protection," 
was  not  indictable.  Hence,  though  there  the  prosecutor  left 
to  avoid  a  breach  of  the  peace,  the  demonstration  of  force 
was  not  sufficient  ground  for  such  apprehension.  Here  there 
were  five  men,  one  of  them  armed  with  a  crow-bar.    The 
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language  and  conduct  of  the  defendants  indicated  their  pur- 
pose to  take  possession  of  the  shop  by  force,  though  the  pros- 
ecutor forbade  them.  This  case  differs  also  from  State  v. 
Laney,  87  N.  C,  635,  in  that  there,  though  the  entry  was 
made  by  numbers,  there  was  no  one  present  and  forbidding 
the  entry,  hence  no  danger  of  a  breach  of  the  peace  by  such 
entry,  still  the  Court  intimated  strongly  that  the  defendants 
in  that  case  were  guilty  of  the  forcible  detainer. 

Upon  the  special  verdict,  the  Court  should  have  rendered 
judgment  against  the  defendants. 

Error. 


THE  STATE  v.  RILEY  PARKS. 

Character — Evidence. 

On  the  trial  of  an  indictment  for  burning  a  barn,  the  defendant  offered 
evidence  to  prove  his  good  character;  the  State  then  introduced 
evidence,  the  defendant  objecting,  tending  to  show  that  defend- 
ant, shortly  before  the  burning,  made  profane  and  violent  decla- 
rations in  respect  to  the  disturbances  in  the  neighborhood,  and 
that  a  day  or  two  after  the  burniDg,  when  defendant  was  arrested, 
he  was  found  before  daylight  in  company  with  several  other  per- 
sons, some  of  whom  were  armed  with  guns:  Heldj  that  although 
the  evidence  was  slight  and  not  very  relevant,  it  was  competent 
as  bearing  upon  the  character  of  the  defendant,  especially  when 
the  Court  charged  the  jury  to  consider  it  with  great  caution. 

Criminal  action,  tried  at  March  Term,  1891 ,  of  Randolph 
Superior  Court,  Graves,  J,,  presiding. 
The  facts  are  stated  in  the  opinion. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 
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Merrimon,  C.  J. :  The  defendant  is  indicted  for  setting  fire 
to  and  burning  a  barn,  the  property  of  the  prosecutor,  in 
violation  of  the  statute  {The  Code,  §  985,  T[  6).  He  pleaded 
not  guilty. 

On  the  trial  much  evidence  was  produced,  both  by  the 
State  and  the  defendant.  The  latter  produced  evidence  of 
his  good  character  and  thus  put  the  same  in  question.  A 
witness  for  the  State  testified  that  he  had  a  conversation  with 
defendant  some  time — how  long  did  not  appear — before  the 
barn  was  burned,  in  which  reference  was  made  to  the  robbing 
of  a  house  which  had  then  been  lately  perpetrated,  and  the 
defendant  said  in  that  connection,  "God  damn  them  (refer- 
ring to  the  robbers)  to  hell ;  there's  going  to  be  a  battle  in  this 
neighborhood  before  three  weeks,  and  I  be  damned  if  I  care 
how  quick  it  comes."  No  objection  to  this  evidence  was  made 
until  after  it  came  out.  Then  the  defendant  requested  the 
Court  to  withdraw  and  exclude  it.  The  Court  declined  to  do 
so,  and  the  defendant  excepted.  This  evidence  was  slight 
It  tended,  not  strongly,  to  show  a  threatening  purpose  and 
as  well  the  character  and  disposition  of  the  defendant  in  a 
light  adverse  to  him.  In  its  instruction  to  the  jury,  the 
Court  cautioned  them  as  to  such  evidence,  saying:  "Evi- 
dence of  threats,  while  admissible,  is  regarded  as  unreliable 
and  ought  to  have  little  weight,  unless  clearly  directed 
against "  the  party  whose  barn  was  burned.  In  view  of  the 
whole  evidence,  including  that  as  to  his  character,  produced 
by  the  defendant,  that  which  the  Court  .refused  to  withdraw 
from  the  jury  had  slight  relevancy  and  pertinency.  It  bore 
upon  the  character  of  the  defendant,  and  in  reply  was  com- 
petent. 

The  defendant  was  examined  as  a  witness  in  his  own 
behalf,  and  on  cross-examination  he  whs  asked  who  were 
present  with  him  at  his  mother-in-law's  on  the  morning 
shortly  before  daylight  when  the  oflScer  arrested  him  for  the 
alleged  burning  of  the  barn?     He  objected  to  the  question 
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on  the  ground  oY  incompetency,  in  that  its  purpose  was  to 
elicit  immaterial  evidence.  The  Court  declined  to  sustain 
the  objection.  The  defendant  then  testified  that  there  were 
several  persons  (named),  and  two  or  three  of  them  had  guns, 
coming  in  the  house.  This  evidence  was  also  slight,  still,  in 
view  of  all  the  evidence,  it  had  some  bearing  as  tending, 
along  with  other  evidence,  to  show  the  character  of  the 
defendant,  he  having  put  it  in  issue.  But  if  this  were  not  so, 
and  the  evidence  was  irrelevant,  the  mere  fact  that  it  appeared 
that  the  persons  named  were  present,  and  two  of  them  simply 
had  their  guns,  did  not  tend,  of  itself,  to  prejudice  the  defend- 
ant. In  that  case,  he  ought  to  have  shown  at  the  proper 
time  that  it  probably  did  prejudice  him  before  the  jury. 
The  admission  of  merely  irrelevant  evidence  is  not  ground 
for  a  new  trial,  unless  it  of  itself  tends  to  prejudice  the  com- 
plaining party,  or  it  appears  in  some  way  that  it  probably  did 
prejudice  him. 

Affirmed. 


THE  STATE  v.  CAPTAIN  MATHIS. 

Governor — Puivcr  to  Pardon  and  Commute — Appeal, 

The  Qovernor,  after  conviction  for  a  criminal  oiTence,  has  the  power  to 
commute  the  sentence  of  the  Court,  although  an  appeal  is  pend- 
ing in  the  Supreme  Court;  and  this  fact  being  made  properly  to 
appear,  the  appellant  will  be  allowed  to  withdraw  his  appeal. 

Motion  in  Supreme  Court  to  withdraw  appeal.     The  facts 
are  stated  in  the  opinion. 

Tfie  Attorney  General,  for  the  State. 
3/r.  C.  Manly,  for  defendant. 
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Merrimon,  C.  J. :  The  appellant  prisoner  was  conricled 
at  Spring  Term,  1891,  of  Wilkes  Superior  Court,  Bifnum,J., 
presiding,  of  the  crime  of  murder  and  there  was  jadgmeDt 
of  death  against  him,  from  which  he  appealed  to  this  Court 
Pending  the  appeal,  and  before  it  was  reached  in  its  order  lo 
be  heard  and  determined,  the  Governor  commuted  his  sen- 
tence of  death  to  imprisonment  for  life  in  the  penitentiary. 
The  prisoner  accepted  such  commutation,  and  in  pursuance 
of  the  same  he  is  now  imprisoned  in  the  penitentiary.  When 
the  appeal  was  called  in  its  order  to  be  heard,  the  prisoner 
presented  and  exhibited  before  the  Court  the  order  of  com- 
mutation of  his  sentence  duly  made  and  signed  by  the  Gov- 
ernor, and  signified  his  acceptance  of  the  same,  and  prayed 
the  Court  that  he  be  allowed  freely  to  abandon  his  appeal, 
and  that  the  Court  take  no  further  notice  of  or  action  in  and 
about  the  same. 

The  Attorney  General  admitted  the  commutation  of  the 
prisoner's  sentence  and  his  acceptance  of  the  same,  and 
made  no  objection  thereto,  and  prayed  the  Court  to  make 
such  disposition  of  the  appeal  as  it  might  deem  proper. 

After  the  prisoner  was  convicted,  the  Governor  had  power 
and  authority  to  commute  the  sentence  of  death  against  him 
to  the  lesser  'punishment  of  imprisonment  for  life  in  the 
penitentiary.  Const.  Art.  3,  §6;  The  Code,  §1096.  The 
appeal  did  not,  as  formerly,  vacate  the  judgment  of  death 
pending  the  appeal.  It  remained  in  full  force  to  be  exe- 
cuted, unless  the  Court  should  adjudge  there  was  error 
therein.  The  statute  (Acts  1887,  ch.  191)  so  expressly  pro- 
vides, and  hence  no  question  such  as  that  very  seriously 
considered  in  State  v.  Alezandery  76  N.  C,  231,  arises  here. 

It  certainly  appears  to  the  Court  that  the  Governor  has 
granted  such  commutation  of  the  prisoner's  sentence;  that 
the  latter  has  accepted  the  same,  and  is  now  undergoing 
punishment  in  the  penitentiary  in  pursuance  of  law  in  such 
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cases.  There  is,  therefore,  no  re^on  why  he  shall  not  be 
allowed  to  abandon  his  appeal.  His  application  must  be 
granted  and  the  appeal  dismissed. 

Appeal  dismissed. 


THE  STATE  v.  WILLIAM  FISHER. 

Trespass —  Evidence, 

Defendant,  the  servant  of  a  railroad  company,  after  being  forbidden, 
went  with  his  wagons  and  teams  upon  the  lands  of  the  prosecutor 
for  the  purpose  of  depositing  materials  necessary  for  the  construc- 
tion of  the  road:  Held,  that  the  fact  that  the  railroad  company 
had  purchased  from  the  prosecutor  a  right-of-way  for  one  hundred 
feet  on  each  side  of  its  track,  did  not  give  it  a  right  to  enter  on  the 
lands  beyond  the  right-of-way,  and  was  no  evidence  of  a  reason- 
able ^lief  on  the  part  of  defendant  that  he  had  a  right  to  make 
such  entry. 

This  was  a  criminal  a(  tion  for  violation  of  section  1120 
of  The  Code,  tried  before  Graves,  J.,  at  February  Term,  1891, 
of  Rowan  Superior  Court,  on  defendant's  appeal  from  a  .Jus- 
tice of  the  Peace. 

It  was  in  evidence  that  the  prosecutor  A.  L.  Lingle  was  the 
owner  of  the  lands  in  question  and  in  possession  ;  that  defend- 
ant was  in  the  employ  of  the  Yadkin  Railroad  Company, 
then  constructing  its  railroad  from  Salisbury  to  Norwood ; 
that  prosecutor's  lands  were  on  the  line  of  said  railroad ;  that 
said  railroad  company  had  purchased  from  prosecutor  a 
right-of-way  one  hundred  feet  wide  over  his  said  lands,  which 
had  been  conveyed  to  it  by  deed  from  prosecutor;  that  in  the 
construction  of  its  said  road,  said  company  had  unloaded  a 
lot  of  cross-ties  on  the  right-of-way  so  purchased  from  prose- 
cutor, to  be  used  in  the  work  of  construction  further  on ;  that 
109  —  52 
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defendant,  as  wagon-master  of  said  railroad  compauy  and 
acting  under  its  orders,  entered  upon  the  lands  of  defendant 
adjacent  to  said  right-of-way,  and  with  his  teams  removed 
said  cross-ties  from  the  right-of-way  so  purchased  from  pros- 
ecutor, and  in  {so  doing  transported  them  over  and  ac^O£^ 
adjacent  lands  of  prosecutor  to  a  point  further  on,  where  they 
were  needed ;  that  when  defendant  first  entered  upon  said 
lands  he  obtained  permission  from  prosecutor's  wife,  prose- 
cutor being  absent;  that  next  day,  on  prosecutor's  return,  he 
went  to  where^defendant  was  and  had  some  conversation 
with  him  about  the  matter.  Prosecutor  testified  that  he  for- 
bade defendant  from  further  hauling  said  cross  ties  over  his 
lands,  saying,  amongst  other  things,  "This  won't  do,"  refer- 
ring to  his  hauling  the  cross-ties  over  his  lands.  It  was  far- 
ther in  evidence  that  after  this  conversation,  and  daring  the 
same  day,  defendant  continued  to  haul  several  loads  of  cross- 
ties  over  and  across  said  lands  of  prosecutor. 

Defendant  offeredjin  evidence  that  he  acted  in  good  faith 
under  the  orders  of  his  superior  in  going  upon  the  lands  of 
prosecutor,  and  that  he  used  the  most  natural  and  direct 
route  in  so  doing. 

Among  other  things  not  excepted  to,  his  Honor  instructed 
the  jury :  "  The  defendant  claims  that  he  was  acting  under 
a  bona  fide  claim  of  right,  and  that,  therefore,  he  could  not  be 
properly  convicted.  In  regard  to  this  the  Court  instructs  the 
jury  that,  taking  all  the  evidence  oflFered  by  the  defendant  to 
be  true,  this  question  does  not  arise.  If  the  defendant  went 
on  the  prosecutor's  land,  as  he  himself  testifies,  after  lie  was 
forbidden,  he  is  guilty,  so  the  only  question  for  3'ou  to  deter- 
mine, is  whether  the  defendant  was,  in  fact,  forbidden  to  go 
on  the  land  of  the  prosecutor,  and  whether  he  went  after  he 
was  forbidden."     Defendant  excepted. 

The  Court  further  instructed  the  jury:  ''  It  is  not  neces- 
sary that  the  word  *  forbid '  should  be  used.  Any  other  form 
of  expression  which  means  the  same  thing  is  sufficient." 


SEPTEMBER  TERM,  1891.  819 


State  v,  Fisher 


There  was  a  verdict  of  guilty  and  judgment  thereupon, 
from  which  defendant  appealed. 

The  defendant  was  duly  charged  crirninally  in  the  Court 
of  a  Justice  of  the  Peace,  with  having  violated  the  statute 
(The  Code,  §  1120),  in  that  after  the  prosecutor  forbade  him 
to  go  upon  his  land,  he  went  upon  the  same  and  hauled 
across  the  same  cross-ties,  without  a  license  so  to  do.  He 
was  convicted  in  that  Court,  and  upon  appeal  he  was  after- 
wards likewise  convicted  in  the  Superior  Court,  upon  the 
plea  of  not  guilty.  Thereupon  he  excepted  and  appealed  to 
this  Court. 

Tlie  Attorney  General^  for  the  State. 
No  counsel  for  defendant. 

Merrimox,  C.  J.:  The  defendant  insisted  that  he  went 
upon  the  prosecutor^s  land  in  good  faith,  believing  and  claim- 
ing that  he  had  the  right  to  do  so  as  the  agent  of  a  rail- 
road company  named,  and  therefore  he  was  not  guilty.  The 
Court  held  otherwise,  and  this  is  assigned  as  error. 

Unquestionably  the  railroad  company  had  not  the  shadow 
of  right  to  go  upon  the  prosecutor's  land  and  transport  its 
cross-ties  over  the  same,  and  no  authority  whatever  to  direct 
or  authorize  its  agent  or  servant  to  do  so.  The  statute  {The 
Code,  §1120)  expressly  provides  that  "if  any  person,  after 
being  forbidden  to  do  so,  shall  go  or  enter  upon  the  lands  of 
another  without  a  license  therefor,  he  shall  be  guilty  of  a 
misdemeanor,"  etc.  The  defendant  is  presumed  to  liave 
knowledge  of  this  statute,  and  the  mere  fact  that  he  may 
have  believed  honestly  that  he  had  the  right  to  go  upon  the 
prosecutor's  land  after  he  was  forbidden  to  do  so,  as  agent 
of  the  railroad  company,  as  the  evidence  went  to  prove  he 
did,  could  not  at  all  excuse  him  from  criminal  liabilitv, 
unless  he  had  reasonable  ground  for  such  belief,  and  there 
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was  no  evidence  from  which  the  jury  might  so  find,    ^ak 
V.  Orawley,  103  N.  C ,  353. 

The  Court  properly  instructed  the  jury,  in  substance,  that, 
if  they  believed  the  evidence,  the  defendant  was  guilty.  Stete 
V.  BrysoVj  81  N.  C,  595. 

Affirmed. 


TEE  STATE  v.  P.  M.  MORRIS. 

Trial — Discretion  of  Judge — Witness — Impeaching — New  trial 

for  New  Evidence. 

1.  It  is  within  the  discretion  of  the  trial  Judge  to  permit  the  defendant 

to  further  cross-examine  a  witness,  upon  the  close  of  the  re-direct 
examination. 

2.  In  an  indictment  for  slandering  an  innocent  woman  the  husband  of 

the  prosecutrix  was  asked  if  he  had  not  told  a  certain  person  that 
he  had  had  sexual  intercourse  with  his  wife  before  his  marriage, 
to  which  he  answered,  "No":  Held,  to  be  incompetent  tocontia- 
diet  the  witness;  being  coUateral  the  defendant  was  bound  by  hia 
answer,  and  it  was  not  pertinent  to  prove  incontinence  on  the  part 
of  the  prosecutrix,  being  hearsay. 

8.  Granting  new  trial  for  newly  discovered  evidence  is  within  the  dis- 
cretion of  the  trial  Judge. 

Indictment  for  slandering  an  innocent  woman,  tried^before 
Graves,  J.,  at  Spring  Term,  1891,  of  Montgomery  Superior 
Court. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Merrimon,  C.  J.:  The  defendant  is  indicted  for  slandering 
an  "  innocent  woman"  in  violation  of  the  statute  {The  Code^ 
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§  1113).  He  pleaded  not  guilty.  On  the  trial  the  prosecu- 
trix was  examined  as  a  witness  for  the  State,  and  after  she 
had  been  examined  in  chief,  cross-examined,  and  again  exam- 
ined by  the  State,  the  defendant  asked  to  be  allowed  to  ask 
the  witness  one  question.  The  Solicitor,  not  knowing  the 
nature  of  the  question,  did  not  at  once  object.  The  defendant 
then  propounded  this  question:  "How  many  times  witness 
and  her  husband  had  separated,"  and  asked  the  cause.  The 
Court  said,  "  You  may  ask  that  question  if  its  purpose  is  to 
impeach  the  witness."  The  counsel  said,  "  We  want  to  show 
the  cause  of  the  separation."  The  Court  said,  "  I  cannot  go 
into  that  investigation  now,"  and  defendant  excepted. 

The  defendant  had  had  fair  opportunity  in  the  orderly 
course  of  the  examination  of  the  witness  to  propound  all 
proper  questions,  and  it  was  discretionary  with  the  Court  to 
allow  or  disallow  the  question  propounded  to  be  put  to  the 
witnes?.  The  defendant  had  no  right  to  protract  the  exam- 
ination indefinitely,  particularly  as  to  matters  that  the  wit- 
ness ought  to  have  been  examined  about  upon  the  cross- 
examination. 

The  husband  of  the  prosecutrix  was  examined  as  a  witness 
for  the  State,  and  on  cross-examination  he  was  asked  if  he 
had  not  told  a  certain  person,  named,  that  he  had  had  sexual 
intercourse  with  his  wife,  the  prosecutrix,  before  he  married 
her.  The  witness  denied  that  he  had  said  so.  The  defend- 
ant then  ofiFered  to  show  by  himself  and  another  witness 
that  the  husband  said  to  them  "  that  he  would  rather  pay 
two  dollars  and  a  half  and  marry  the  \voman  (the  prosecu- 
trix) than  have  a  bastard  sworn  to  him." 

Upon  objection,  the  Court  excluded  the  evidence,  and  the 
defendant  excepted. 

The  defendant  was  concluded  by  the  answer  of  the  hus- 
band witness  to  the  question  put  to  him,  because  it  elicited 
matter  wholly  collateral  to  the  purpose  of  the  examination, 
and  did  not  go  to  show  bias.     The  evidence  of  the  defendant 
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rejected  was,  hence,  not  competent  to  contradict  the  husband, 
and  it  was  not  pertinent  to  prove  the  incontinency  of  the 
prosecutrix.  It  was  simply  hearsay,  Kramer  v.  Electric  Light 
Co.j  95  N.  C,  277,  and  cases  there  cited  ;  Stale  v.  GliBSon,  93 
N.  C,  506. 

The  defendant  moved  for  a  new  trial  in  the  Court  below, 
assigning  as  ground  for  the  motion  that  he  had  discovered 
since  the  trial  important  pertinent  evidence  that  he  could 
produce  for  his  defence  on  another  trial.  The  Court  in  the 
exercise  of  its  discretion  denied  the  motion,  and  the  defend- 
ant excepted.  It  is  settled  that  such  exercise  of  discretion 
is  not  reviewable.  Carson  v.  Ddlinger^  90  N.  C,  226,  and 
cases  there  cited. 

AflBrraed. 


THE  STATE  v.  H.  A.  NASH. 

Costs — Payment  in  Advance — Certiorari — Appeal 

In  criminal  actions,  the  Clerk  of  the  Superior  Court  cannot  reqaire  that 
the  costs  of  transcript  upon  appeal  shall  be  paid  in  adTUce, 
although  the  defendant  did  not  appeal  in  forma  pauperis,  and  i 
certiorari  will  issue  directing  the  Clerk  to  send  up  the  transcripc 
which  he  holds  for  such  prepayment. 

This  was  a  motion  in  the  Supreme  Court  for  a  ceriwrari 
The  facts  are  stated  in  the  opinion. 

Tfie  Attorney  General,  for  the  State. 
Mr.  L.  C.  EdwardSy  for  defeudant. 

Clark,  J.:  The  defendant,  who  did  not  appeal  in  forma 
pauperis,  but  has  executed  his  appeal  bond,  refused  to  pay  the 
costs  of  the  transcript  of  the  record  on  appeal.    The  Clerk 
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thereupon  declined  to  send  it  up.  The  application  tor  certiorari 
therefore  presents  the  question  whether,  in  criminal  actions, 
the  Clerk  can  require  the  cost  of  the  transcript  to  be  paid  in 
advance.  It  is  settled  that  in  civil  cases  he  can.  Andretta  v- 
Whisnant,  83  N.  C,  446;  Bailey  v.  Brown,  105  N.  C,  127. 

But  in  criminal  actions  it  is  otherwise.  The  Code,  §  3758, 
provides,  "  No  officer  shall  be  compelled  lo  perform  any  ser- 
vices unless  his  fee  be  paid  or  tendered,  except  in  criminal 
actions"  This  inhibition  against  requiring  payment  of  fees  in 
advance  in  criminal  actions,  we  think,  embraces  all  services, 
including  that  in  question. 

We  are  strengthened  in  this  view  by  the  fact  that  it  has 
been  held  that  the  appeal  bond  secures  only  the  costs  of  the 
appellee,  and  not  of  the  appellant.  Morris  v.  Morris,  92  N.  C, 
142,  and  cases  cited,  and,  hence,  when  such  bond  is  dis- 
pensed with  in  civil  cases,  by  leave  to  appeal  in  forma  pan- 
peris,  the  appellant  may  still  be  required  by  the  Clerk  to  pay 
for  the  cost  of  the  transcript  on  appeal  and  his  cost  in  this 
Court  as  well.  Martin  v.  Chasteen,  75  N.  C,  96;  Andretus  v. 
Whisnant,  and  Bailey  v.  Brown,  supra. 

The  reason  of  this  distinction  is  that  section  212,  allowing 
a  party  to  sue  as  a  pauper,  exempts  him  from  paying  fees  to 
any  officer,  but  section  553,  allowing  an  appeal  in  forma  pau- 
peris, is  more  restricted,  and  only  exempts  the  appellant  from 
giving  bond  to  secure  the  appellee's  costs,  leaving  him  to  pay 
his  own  costs,  if  exacted,  if  he  chooses  to  appeal  to  another 
tribunal  after  having  had  gratuitous  services  from  all  officers 
in  the  lower  Courts. 

If  the  same  rule  prevailed  in  criminal  actions,  it  would  fol- 
low that  all  appellants  in  such  cases,  as  well  as  those  appeal- 
ing in  forma  pauperis  as  others,  would  be  compelled  to  pre- 
pay the  costs  of  the  transcript  and  the  costs  in  this  Court,  if 
demanded.  Such  is  not  our  understanding  of  the  statute. 
Tlie  Code,  §  3758. 

An  instanter  certiorari  should  issue  to  bring  up  the  trans- 
cript. Motion  allowed. 
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THE  STATE  v.  H.  A.  NASH. 

Assault  tvith  Intent  to  Rape — Conviclion  for  Simple  Assault-- 

Punishment —  Trial —  Instructions. 

1.  Upon  an  indictment  of  a  physician  for  an  assault  upon  a  seventeeo- 

year  old  girl,  in  that  he  took  indecent  liberties  with  herpei60o,aD 
instruction  that  **  if  he  acted  in  good  faith,  as  a  physician,  and  did 
what  he  did  as  such,  he  is  not  guilty,  otherwise  he  isgailtj/'is 
erroneous,  in  that  she  may  have  consented  to  the  liberties,  know- 
ing his  want  of  good  faith. 

2.  Where  there  was  a  serious  conflict  between  the  testimony  of  the  pros- 

ecutrix and  that  of  the  defendant,  it  was  erroneous  to  restrict  the 
jury  to  either  the  theory  of  the  State  or  to  that  of  the  defeodut, 
as  they  may  predicate  their  finding  upon  an  hypothesis  not  con- 
sistent with  either  theory. 

3.  in  an  indictment  for  an  assault,  with  intent  to  commit  a  rape,  upon 

conviction  for  a  simple  assault,  the  punishment  is  restricted  to  a 
fine  of  fifty  dollars  or  an  imprisonment  of  thirty  days,  in  the 
absence  of  ''«ertou«  injury,^*  which  must  be  such  physical  injury 
as  gives  rise  to  great  bodily  pain ;  mental  anguish  alone  is  not  9eri 
0U8  injury  within  the  purview  of  the  statute. 

This  was  an  indictment  for  an  assault  with  intent  to  com- 
mit rape  upon  one  Susan  Goss,  tried  at  the  July  Term,  1891, 
of  the  Superior  Court  of  Granville  County,  before  WindmJ. 

The  defendant  is  a  physician,  and  had  been  called  in  ibe 
evening  to  attend  a  brother  of  the  girl  upon  whom  the  assault 
was  charged  to  have  been  committed.  The  brother  lived 
about  one  hundred  yards  from  the  house  of  his  father,  where 
the  girl  lived.  The  defendant  complained  of  being  tired  and 
wet,  and  sadly  in  need  of  rest,  while  at  the  son's  house,  and 
the  mother  of  tlie  girl  offered  the  defendant  the  use  of  ber 
bed,  in  which  she  and  her  husband  usually  slept,  in  a  room 
adjacent  to  that  occupied  by  her  daughter  Susan,  and  the 
ofi'er  was  accepted. 
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The  defendant  testified  that  the  mother  informed  him  that 
her  daughter,  the  prosecutrix,  had  injured  herself  by  running 
on  the  afternoon  of  that  day,  and  requested  him,  if  he  had 
any  reason  to  apprehend  that  she  was  suffering,  to  examine 
and  prescribe  for  her.  The  mother  denied  the  truth  of  this 
statement  in  her  testimony,  and  insisted  that  she  mentioned, 
in  the  defendant's  presence,  that  her  daughter  had  injured 
herself,  but  did  not  request  him  in  any  contingency  to  exam- 
ine or  prescribe  for  her. 

William  Goss,  the  father  of  the  prosecutrix,  testified, among 
other  things,  substantially  as  follows :  There  were  two  rooms 
down-stairs  in  his  house  separated  by  a  partition,  and  a  loft 
which  was  entered  by  a  stairway  on  the  outside ;  the  witness 
and  his  wife  occupied  the  east  room  ;  there  was  an  outside 
door  on  the  east  side  of  the  east  room  in  which  the  witness 
and  his  wife  usually  slept,  and  to  which  the  defendant  was 
shown  on  that  night;  and  there  was  an  outside  door  on  the 
south  side  of  the  west  room  in  which  his  daughter  Susan 
slept  between  a  little  niece,  two  years  old,  and  an  imbecile 
sister,  sixteen  years  old ;  one  Smith  and  one  A.  J.  Parrott 
slept  in  the  loft  over  his  daughter's  room  on  that  night. 
When  the  witness  went  from  Nick's  house  to  his  own  that 
night,  he  talked  with  the  defendant  for  about  twenty  minutes, 
when  the  defendant  asked  for  a  drink  of  whiskey.  The 
witness  had  some  but  could  not  find  it,  and  the  defendant 
went  to  bed.  The  witness  then  went  to  the  house  of  his 
wounded  son  to  see  him  and  to  ask  where  the  whiskev  was, 
and  when  the  witness  left,  the  door  between  the  room  in 
which  the  defendant  went  to  bed  was  bolted  and  thumb- 
bolted  on  the  side  next  to  Dr.  Nash's  bed.  The  wife  of  the 
witness  told  him  where  the  whiskey  was,  and  returning 
immediately  to  his  own  house,  when  he  opened  the  outside 
door  he  saw  the  defendant  coming  out  of  the  girl's  room. 
The  defendant  said,  **  Your  daughter  was  coughing,  and  I 
went  to  see  what  was  to  pay."    The  witness  said  he  did  not 
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know  anything  was  the  matter;  he  said  she  was  bad  off  and 
needed  medicine.  The  witness  took  up  the  lamp  and  went 
into  her  room,  followed  closely  by  the  defendant.  Witness 
went  within  four  or  five  feet  of  the  bed.  The  defendant  went 
up  to  the  bed,  took  hold  of  Susan's  arm  and  felt  her  pulse; 
Susan  was  crying  at  the  time,  but  no  words  passed  between 
her  and  the  witness.  The  witness  and  the  defendant  then 
went  into  the  other  room,  talked  for  fifteen  or  twenty  min- 
utes and  then  took  a  drink ;  the  defendant  took  another 
drink.  Witness  bolted  the  middle  door,  and  suspecting  some- 
thing, went  upstairs,  got  a  lamp  and  came  down  as  noiselesly 
as  possible,  and  on  looking  into  the  room  saw  the  defendant 
again  out  of  his  bed.  The  witness  wanted  to  get  his  gun 
out  of  the  girl's  room  to  shoot  him,  but  he  ran  before  witness 
got  to  the  door.  The  witness  called  his  daughter,  made  her 
get  up,  put  on  her  clothes  and  go  to  Nick's  house.  The 
defendant  got  up  and  walked  by  her  side  to  Nick's  house, 
and  the  witness  walked  behind  them  about  ten  feet.  The 
defendant  stayed  at  Nick's  until  the  next  morning  (Friday) 
and  then  left,  saying  that  he  would  return  Saturday  morn- 
ing and  cut  out  the  ball  from  Nick's  wound.  It  was  then 
not  far  from  ten  o'clock  at  night.  His  daughter  did  not  tell 
him  what  the  defendant  had  done  till  Saturday  evening, 
when  Mr.  Farrabow  came. 

Susan,  the  prosecutrix,  testified :  "I  am  the  daughter  of 
William  Goss  and  will  be  eighteen  in  September  next.  In 
May  last.  Dr.  Nash  was  called  to  see  Nick  who  was  badly 
shot,  and  got  there  between  six  and  seven  p.  m.  I  went  to 
bed  between  nine  and  ten;  slept  in  a  bed  with  my  sister  ami 
niece.  Did  not  know  when  my  father  and  the  doctor  came 
into  the  house.  My  brother  and  sister,  ten  and  twelve  years 
old,  slept  in  a  trundle-bed  in  the  room  in  which  Nash  was 
put  to  sleep ;  the  partition  door  was  bolted,  and  thumb-bolted 
by  one  of  the  children;  I  told  them  to  bolt  the  door  and 
went  to  bed  ;  the  first  thing  I  heard  was  Dr.  Nash  calling  for 
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me ;  I  answered  and  he  came  to  my  bed  ;  there  was  no  light 
in  the  room ;  I  could  see  him  by  the  light  shining  from  the 
other  room  ;  he  felt  my  pulse  and  put  his  hands  on  my  breast 
and  kissed  me,  and  said  I  was  a  sweet  girl ;  asked  me  to  get 
up  and  go  into  mother's  room  ;  said  he  had  a  dose  of  medi- 
cine in  therefor  me;  I  said  I  wouldn't  do  it  and  didn't  want 
any  of  his  medicine;  I  pushed  Ids  hand  away;  he  played 
with  me  and  put  his  finger  in  me  I  don't  know  how  far ;  he 
said  I  had  womb  disease,  and  I  said  I  was  not  sick;  he 
stopped  because  my  father  came  to  the  east  end  door  and 
opened  it;  he  then  went  into  mother's  room  and  after- 
wards came  into  my  room  with  my  father  and  felt  my  pulse 
and  the  upper  part  of  my  chest;  there  was  nothing  said  at 
this  time  by  anyone;  I  was  crying  because  the  doctor  scared 
me  so,  and  because  I  was  troubled  about  my  brother;  after 
my  father  and  the  doctor  went  out  of  my  room  the  door  was 
closed  ;  I  did  not  go  to  sleep  at  once ;  I  saw  the  doctor  again 
that  night;  he  was  between  the  middle  door  and  my  bed;  no 
light  in  my  room,  but  there  was  a  light  in  mother's  room  ; 
then  my  father  came  to  the  east  end  door  and  the  doctor 
went  back  into  mother's  room  and  jumped  in  bed  ;  I  could 
see  from  the  position  of  my  bed  anyone  getting  into  mother's 
bed  ;  my  father  came  to  the  south  door  and  called  me,  and 
I  opened  the  door,  and  he  told  me  to  get  up  and  go  to  Nick's, 
and  I  did  so ;  Dr.  Nash  overtook  me  on  my  way  and  he  and 
I  then  walked  side  by  side  to  Nick's,  and  three  or  four  steps 
in  front  of  my  father;  he  asked  me  if  I  had  told  ray  father 
what  he  had  done  (this  was  said  in  a  low  tone) ;  I  said  no 
(also  in  a  low  tone),  I  spoke  low  because  I  didn^t  wish  to 
make  a  disturbance  on  account  of  my  brother's  condition ; 
the  doctor  said  my  brother  was  likely  to  die  at  any  moment ; 
on  Friday  I  told  mother  a  part  of  what  had  taken  place  and 
told  her  the  rest  on  Saturday  ;  and  told  uncle  Farrabow  and 
others  on  Saturday. 


828  IN  THE  SUPREME  COURT. 


State  «.  Nash. 


I 


The  witness  testified  to  substantially  the  same  thing  that 
William  Goss  did  about  what  Dr.  Nash  said  in  regard  to 
rogues,  etc.,  when  William  Goss  was  pulling  at  the  door. 

Upon  cross-examination,  the  prosecutrix  said :  "  I  had  been 
troubled  with  a  cough  for  two  weeks;  when  the  doctor  called 
me,  he  said  he  heard  me  coughing  and  came  in  to  see  what 
was  the  matter;  I  did  not  tell  him  I  had  a  pain  in  my 
stomach,  and  he  did  not  feel  my  stomach  ;  I  didn*t  haveany 
pain  in  m}'  side;  he  didn't  say  that  young  ladies  sometimes 
displaced  their  wombs  by  running;  I  can't  say  how  long  he 
played  with  my  breast  and  my  person ;  he  told  me  I  had 
womb  disease  ;  I  don't  think  he  let  his  finger  stay  in  me  a 
minute;  I  don't  know  where  the  rest  of  his  hand  was;  he 
played  wilh  my  person  for  sometime  before  he  inserted  his 
finger;  I  told  him  I  was  troubled  to  death  about  ray  brother, 
and  sorter  pushed  him  away ;  he  spoke  to  me  kindly  and 
treated  me  gently  ;  did  not  hurt  me;  his  tone  and  touch  were 
gentle  and  kind  ;  did  not  attempt  any  violence  nor  speak 
harshly,  nor  treat  me  rudely,  but  put  his  hands  on  me  gently 
and  spoke  kindly;  said  nothing  indecent,  except  that  I  had 
womb  disease;  on  our  way  to  Nick's  that  night  after  over- 
taking me  he  asked  me  in  a  low  tone  of  voice  if  I  had  told 
my  father  what  had  happened  that  night ;  I  replied  no  in 
a  gentle,  low  voice;  the  first  time  I  told  all  about  it  was  on 
Saturday  evening;  I  was  lying  flat  on  my  back  all  thetirae: 
he  pulled  up  my  skirt  and  pulled  my  legs  apart  very  gently 
and  put  his  finger  in  me ;  I  have  never  had  connection  with 
Thomas  Wheeler,  Thomas  Roberts  or  any  other  man;  my 
father  and  uncle  sent  for  me  to  come  out  to  the  barn,  and 
my  uncle  said  the  doctor  had  said  he  must  come  down  there 
and  see  what  my  father  was  going  to  do  about  it ;  my  father 
asked  me  about  it  and  I  told  him  a  part  of  it,  and  my  uncle 
sent  for  me  and  said  he  wanted  to  hear  all  of  it,  and  I  tolJ 
him  all  of  it." 

The  witnesses  Lyon,  Farrabow  and  Mrs.  Goss  testified, and 
their  testimonv   tended  to  corroborate  William  Goss  and 
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Susan  Go8S,  and  to  contradict  the  testimony  of  the  defendant 
afterwards  offered. 

The  defendant  testified  as  follows:  "  On  the  14th  of  May 
William  Goss  met  me  in  the  road  and  told  me  that  his  son 
Nick  had  been  shot  in  a  fight,  and  he  wanted  me  to  go  to  see 
him.  I  got  there  between  sundown  and  dark.  Nick  was 
shot  about  the  second  rib,  ball  passing  through  his  body  and 
lodging  near  the  spine.  I  attended  him  till  about  11  o'clock, 
and  told  Mr.  Goss  that  I  was  wet  and  tired  and  would  like 
to  lie  down,  and  Mr.  Goss  took  me  up  to  his  house.  Just 
before  I  s'arted  to  the  house  Mrs.  Goss  said  her  daughter  ran 
about  a  mile  to  the  plant-bed,  and  nearly  killed  herself,  and 
she  wished  me  to  look 'after  her  when  I  went  to  the  house  I 
laid  down  on  the  bed  and  heard  some  men  go  up  stairs.  The 
door  between  the  two  rooms  was  ajar.  Heard  some  one  in 
the  other  room  complain  and  cough.  I  said,  *Miss  Susie,  is 
that  you  making  that  complaint?'  She  said,  *  Yes,  sir.'  I 
dressed  and  went  into  the  room  to  her  and  felt  of  her  pulse. 
She  said,  *  I  have  a  pain  in  my  side  running  down  my  leg.' 
I  examined  carefully  and  found  nothing  there.  I  said,  *I 
heard  the  young  man  who  shot  your  brother  was  engaged  to 
be  married  to  you.'  William  Goss  came  in  the  outside  door. 
I  said,  *Miss  Susie  seems  to  be  badly  frightened,  but  I  think 
she  has  only  a  catch-pain.'  All  the  time  I  was  in  Miss  Susie's 
room  the  men  up  stairs  were  laughing  and  talking.  After  I 
smoked  I  laid  down  and  started  to  sleep,  when  some  one 
opened  the  side  door  to  the  girl's  room,  and  I  asked  who  it 
was,  and  Goss  says,  *  It's  nobody  but  me,  Goss.'  He  then 
went  off  and  got  a  handful  of  keys  and  tried  to  lock  the  door. 
I  said  there  was  no  danger  of  my.  being  robbed,  and  if  so,  I 
would  leave.  He  said  there  was  no  danger  of  that,  but  there 
was  some  mighty  curious  people  around  there.  I  then  got 
up  and  went  by  myself  to  Nick's  house,  who,  some  one  said, 
was  puking.  I  did  not  go  with  Susie  nor  Mr.  Goss.  I  did 
not  go  in  her  room  but  one  time  that  night.     I  did  not  touch 
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her  breast  or  put  my  finger  in  her  or  feel  of  her  in  any  way. 
I  told  Mr.  Lyon  that  I  pressed  her  in  the  inguinal  region; 
did  not  tell  him  that  I  put  my  finger  in  her.  I  ate  breakfast 
at  Nick's.  Smitli  and  Tilly  ate  there  with  the  family.  I  told 
them  that  I  would  be  back  Saturday  morning  to  cut  the  ball 
out;  he  could  not  bear  the  shock  then.  I  did  not  go,  because 
I  was  sick.  I  went  back  on  Saturday  at  eleven  o'clock.  I 
was  taken  sick  at  Mr.  Allen's,  and  Mr.  Allen  went  with  me. 
I  met  Mrs.  Goss  in  the  yard,  and  she  said  I  was  so  long  com- 
ing they  had  sent  for  another  doctor,  and  I  need  not  come 
anyway.  I  said,  *  What  is  the  matter?'  She  said  I  would 
find  out  soon  enough.  She  implied  that  I  would  be  hurt  if 
I  did  not  leave,  and  I  left  and  went  home.  I  saw  Ferrabow 
on  Saturday  morning,  and  having  heard  some  rumors,  I  went 
to  his  house  about  twelve  o'clock  and  called  him  out  and  took 
him  to  ray  office,  and  said  nothing  to  him  until  I  got  there. 
I  told  him  that  I  went  to  Goss'  and  they  were  mad  with  me; 
that  I  heard  rumors  along  the  road  that  I  thought  showed 
them  to  be  bad  people.  I  asked  him  to  go  and  see  the  Gosses, 
and  then  told  him  all  about  it.  I  did  not  say  if  he  could  not 
compromise  it  I  would  leave  the  State.  I  saw  Ferrabow 
again  with  Harrison  Wheeler  at  my  house  that  evening. 
Ferrabow  said,  *  They  will  put  you  in  the  penitentiary  for  ten 
years ;  they  have  got  you  now,  they  have  got  you  now.'  I 
said,  *  You  astound  me.'  Wheeler  said  they  were  talking  a 
great  deal.  Ferrabow  said  that  I  had  burglariously  entered 
the  room.  He  then  said  that  we  must  have  a  settlement,  and 
hurried  home  and  brought  a  mortgage  and  a  note,  and  I 
signed  it.  I  left  the  State  Saturday  evening,  got  to  Clarks- 
ville  at  noon  on  Sunday.  I  went  to  look  up  some  evidence, 
not  to  flee  from  justice.  Renn  said  I  was  charged  with  rape, 
and  I  said  I  was  glad  of  it  for  I  had  feared  another  charge. 
I  did  not  tell  Renn  that  I  had  fondled  the  woman.  I  have 
been  informed  that  she  says  I  put  my  finger  in  it." 
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On  cross-examination  the  witness  said,  he  was  born  in 
Mecklenburg  County,  Virginia,  been  ten  years  in  West  Vir- 
ginia, practicing  physic  and  teaching  school;  went  to  Nash- 
ville, Tennessee,  then  back  to  West  Virginia,  then  to  Wake 
County,  North  Carolina;  then  to  Stem's.    Witness  stated  that 
he  did  notknowaMrs.IIunnicutt  nor  a  Mrs.  Hubbard  in  Wake 
County,  and  was  not  accused  of  taking  indecent  liberties  with 
them.     That  there  may  have  been  such  reports,  but  he  never 
heard  them,  and  that  he  did  not  leave  Wake  County  on  that 
account.     Witness  said  that  at  times  he  drank  a  great  deal 
aud  made  a  spectacle  of  himself.    That  he  did  not  take  the 
lamp  into  Susie's  room,  because  it  did  not  occur  to  him  but 
that  he  could  see.     Did  not  mention  womb  to  her,  did  not 
put  his  finger  in  her  private  parts.     Mr.  Lyon  misunderstood 
him  if  he  said  so.     Did  not  go  into  the  room  with  William 
Cross.     Left  Goss  and  Susan  at  Mr.  (loss'  house  when  he  went 
down  to  Nick's,  and  if  they  came  down  there  it  was  after  he 
had  gone  to  sleep,  for  he  did  not  see  them.     Did  not  ask 
Sydney  Lyon  to  go  over  to  Goss'  and  arrange  the  matter. 
Did  not  use  the  words  adjust,  or  fix  up,  or  compromise,  either 
to   Lyon  or  Ferrabow.     Did  not  make  a  proposition  to  leave 
the  State.     Did  not  give  a  bond  in  the  sum  of  five  hundred 
dollars  with  Duncan  Ferrabow  and  W.  H.  Jones  as  my  sure- 
ties, to  leave  the  State.     Ferrabow  was  his  enemy,  and  he 
went  into  a  compromise  to  catch  up  with  him.     Did  not  tell 
Renn  on  the  train  that  he  had  never  heard  anything  derog- 
atory of  the  girl's  character.    Did  not  tell  Renn  at  Stem's  that 
since  he  had  got  back  he  had  heard  something.     Did  not  (ell 
Adams  on  Monday  that  he  felt  the  girl  and  put  his  finger 
in   her  peraon.     Might  have  told  Adams  that  it  was  a  bad 
charge. 

The  testimony  of  Mrs.  Nash  and  Miss  Mary  Graham, 
offered  for  defendant,  tended  to  contradict  that  of  Ferrabow 
and  to  sustain  the  defendant.     A  number  of  witnesses  testi- 
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fied  that  William  Goss  was  a  man  of  bad  character,  and  that 
the  character  of  Sasan  Gos3  was  not  good. 

Harrison  Wheeler,  for  defendant,  testified,  that  he  knew 
W.  Goss  all  his  life,  and  that  his  character  was  not  good: 
that  he  was  at  his  house  on  Saturday  after  Nick  was  shot, 
and  he  said  Nash  had  promised  to  come  and  cut  the  ball  out, 
and  after  waiting  for  some  time  he  said  he  didn't  believe  that 
Nash  was  coming,  and  that  he  was  going  after  Dr.  Cozart. 
Witness  said  that  Nash  would  come,  and  Goss  said,  "  If  you 
knew  what  I  know,  you  would  say  that  he  was  not  coraiDg." 
After  Goss  went  off  after  Dr.  Cozart,  Nash  came,  and  Mrs. 
Goss  ordered  Nash  to  leave,  but  witness  didn't  hear  what  she 
said.  Ferrabow  came  before  the  ball  was  taken  out.  Wit- 
ness did  not  hear  Mrs.  Goss  or  Susie  complain.  Goss  said 
Nash  came  out  of  the  room  of  his  daughter,  and  told  him 
his  daughter  was  coughing  and  he  went  in  to  see  what 
was  the  matter  ;  that  he  mistrusted  and  went  off  and  came 
back,  and  Nash  was  standing  near  the  fire-place  with  some 
medicine.  He  tried  to  lock  the  door  but  could  not,  and  said 
that  the  doctor  said  if  there  were  rogues  about  there  he  would 
go  home.  After  the  ball  was  cut  out,  Ferrabow  called  Susan 
out  to  the  barn.  I  was  there  with  her  father  and  mother. 
She  said  that  Nash  had  come  into  her  room  and  asked  her  to 
get  up  and  come  into  his  room  and  take  a  dose  of  medicine, 
and  that  was  all  she  said.  She  did  not  say  that  Nash  had 
handled  her  breasts  or  other  parts.  I  then  went  to  Nash  with 
Ferrabow  and  he  said,  "  I  went  down  and  am  now  ready  to 
report."  Nash  said  "  What  of  it?"  Ferrabow  said  it  was 
bad — worse  than  he  thought,  and  Nash  denied  it  all.  Susan's 
general  character  was  not  good  for  chastity — not  good  14th 
of  May,  1891.  Upon  being  recalled,  the  witness  Wheeler 
stated  that  William  Goss  said  if  Nash  had  come  and  cut 
out  the  ball,  as  he  promised,  he  would  of  let  the  thing  drop. 

Three  physicians,  Dr.  J.  W.  Booth,  Dr.  Pat  Booth  and 
Dr.  J.  M.  Hayes,  testified  that  if  a  woman  was  lying  on  her 
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back,  a  man  could  not  get  his  finger  into  her  vulva  without 
violence,  if  the  knees  were  together,  unless  she  was  very 
bow-legged.  Several  witnesses  also  testified  to  the  good  char- 
acter of  both  William  and  Susan  Goss. 

Defendant  requested  the  Court  to  charge  the  jury,  in  addi- 
tion to  other  propositions,  as  follows: 

2.  If  defendant  put  his  hand  on  the  person  of  Susan  with 
intent  only  to  examine  her  as  a-physician,  and  with  no  intent 
to  take  indecent  liberties  with  her,  then  defendant  is  not 
guilty  of  any  assauH,  and  the  jury  will  return  a  verdict  of 
not  guilty. 

3.  If  defendant  put  his  hands  on  the  person  of  Susan  with 
her  consent,  and  not  against  her  will,  the  defendant  is  not 
guilty  of  any  assault,  and  the  jury  will  return  a  verdict  of 
not  guilty, 

The  Court  gave  the  instruction  embraced  in  the  first  propo- 
sition, but  refused  the  other  request,  and  told  the  jury  that 
"  if  Dr.  Nash  went  to  Susan's  room  and  to  her  bed,  and  with 
the  desire. to  gratify  any  morbid  curiosity,  or  to  have  to  do 
with  her,  or  for  any  other  unlawful  purpose,  felt  her  breast  or 
private  parts,  he  is  guilty,  and  it  will  be  your  duty  to  convict. 
If  3-ou  find  from  the  facts  that  defendant  took  advantage  of 
his  position  as  a  physician,  and  as  such,  and  with  a  bad  pur- 
pose, felt  the  person  of  Susan,  by  pretending  he  would  see  if 
she  had  womb  disease,  you  will  find  defendant  guilty,  even 
if  she  made  no  resistance,  but  consented  to  the  same.  But  if 
defendant  went  in  the. room  of  Susan  and  put  his  hands  on 
her  person  with  no  intent  to  take  indecent  liberties  with  her, 
but  in  good  faith  at  the  request  of  Mrs.  Goss,  or  because  he 
thought  she  was  sick  and  needed  his  attention,  and  in  good 
faith  put  his  hands  on  her  to  examine  her,  he  would  not  be 
guilty,  and  you  will  so  find.** 

At  a  later  stage  of  the  charge  the  Judge  added  the  follow- 
ing: '*So  that,  the  question  comes  back  again  to  what  the 
Court  has  already  charged  you, — '  Did  defendant  do  what  he 
109—53 
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did  to  Susan  in  good  faith  as  her  physician,  or  did  he  han- 
dle her  person  for  a  bad  or  unlawful  purpose?  If  he  acted 
in  good  faith  as  a  physician,  and  did  what  he  did  assucb.be 
is  not  guilty,  otherwise  he  ia  guilty  J  " 

The  question  being  only  whether  there  was  evidence  to 
show  consent  obtained  otherwise  than  fraudulently,  it  is 
unnecessary  to  set  out  all  the  evidence  for  the  State. 

The  defendant  was  convicted  of  a  simple  assault,  and  it 
was  adjudged  that  he  be  confined  in  the  county  jail  for  a  term 
of  two  years,  from  which  judgment  he  appealed. 

The  Attorney  General  and  Messrs,  T.  B.  Womack  and  /.  W. 
Graham^  for  the  State. 

Messrs.  L,  C.  Edwards,  B.  S.  Roystir  and  J,  T  Strayhomjoi 
defendant. 

Avery,  J. — after  stating  the  facts:  If  it  be  conceded  that 
where  a  physician  induces  a  female  to  submit  to  an  exami- 
nation of  her  person,  by  the  false  and  fraudulent  representa- 
tion that  he  is  putting  his  hands  upon  her  in  good  faitb,  for 
the  purpose  of  diagnosing  and  treating  a  disease,  when  in 
fact  his  object  is  only  to  gratify  a  licentious  desire,  be  is 
equally  guilty,  in  contemplation  of  law,  with  one  who  takes 
the  same  liberties  against  her  consent,  and  with  the  avowed 
intention  of  gratifying  his  lusts,  it  is  none  the  less  a  sound 
proposition  of  law,  that  whether  the  person  charged  with  the 
assault  be  a  physician  or  not,  he  may  successfully  meet  such 
a  charge  by  showing  to  the  satisfaction  of  the  jury  that,  with- 
out resorting  to  falsehood  or  deception,  he  had  the  consent  of 
a  girl  seventeen  years  old  to  put  his  hand  upon  her  person 
as  he  did.  Whether  his  intention  was  to  desist  after  fond- 
ling  her  or  to  have  carnal  intercourse  with  her,  if  she  should 
continue  to  yield  to  him,  he  was  not  guilty  if  her  consent  was 
gained  otherwise  than  by  using  his  professional  character  to 
practice  a  fraud. 
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There  was  serious  conflict  in  the  testimon}'^  of  the  prosecu- 
trix and  the  defendant  as  to  what  the  latter  actually  did  and 
said  at  her  bedside.  The  charge  of  the  learned  Judge  seems 
to  have  been  founded  upon  the  idea  that  the  jury,  in  passing 
upon  the  facts,  were  so  restricted  that  they  must  adopt  either 
the  theory  of  the  State  or  that  arising  out  of  the  defendant's 
testimony,  and  were  not  at  liberty  to  take  into  consideration 
the  whole  of  the  evidence  and  predicate  their  finding  upon  an 
hypothesis  not  entirely  consistent  with  the  theory  advanced 
or  the  testimony  oflered  in  support  of  it  by  either  the  prose- 
cution or  the  defence.  Counsel  may  have  contended  before 
the  jury  that  another  witness  corroborated  the  testimony  of 
the  plaintiff  to  the  extent  of  showing  that  the  mother  of  the 
prosecutrix  had  expressed  apprehension  as  to  the  conse- 
quence to  her  daughter  of  over-exertion  on  the  previous  after- 
noon. The  jury  may  have  concluded  that,  under  the  honest 
belief  that  the  prosecutrix  was  suffering,  and  with  the  bona 
fide  purpose  of  relieving  her,  the  defendant  first  entered  her^ 
room,  but  that,  subsequently,  on  discovering  a  willingness  on 
her  part  to  submit  to  liberties,  that,  as  she  must  have  known, 
constituted  no  part  of  a  legitimate  medical  or  surgical  examina- 
tion, he  determined  to  go  further  and  did  so  with  her  assent 
plainly  indicated.  It  appeared  that  two  men,  sleeping  in  the 
loft  just  above  her,  heard  no  outcry  nor  loud  remonstrance, 
and  the  prosecutrix  did  not  say  that  she  called  for  anyone; 
yet,  though  she  told  (he  defendant  that  she  was  not  sick, 
needed  no  attention  and  pushed  his  hand  away,  she  submit- 
ted, without  objection  made  in  a  tone  sufficiently  loud  to  be 
heard  in  the  loft,  to  liberties,  accompanied  by  expressions  of 
endearment  and  solicitations  to  go  with  him  into  the  adja- 
cent room,  that  counsel  may  have  argued  were  inconsistent 
with  the  idea  that  she  yielded  only  because  he  was  conduct- 
ing an  examination  as  a  physician  authorized  by  her  mother 
The  jury  might  have  been  influenced,  too,  by  the  fact  that 
the  father  of  the  prosecutrix  appeared,  according  to  her  tes- 
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timony,  at  the  door  and  saw  the  defendant  going  out  of  her 
room  twice;  that  he  subsequently  neither  asked  nor  received 
a  full  explanation  from  his  daughter  for  nearly  two  days 
after,  though  he  ordered  her  to  dress  and  go  to  his  son's 
house  on  that  night.  The  rule  laid  down  by  Wharton  (Cr. 
Law,  §  1156)  is,  that  proof  of  the  assent  of  the  woman,  given 
in  ignorance  of  the  fraud  that  was  being  practiced  by  the 
medical  man,  where  the  physician,  under  pretence  of  exami- 
nation, hos  sexual  intercourse,  will  not  constitute  a  defence 
to  the  charge  of  assault.  The  principle  was  first  established 
in  the  cases  of  Rex  v.  Stanton^  1  Car.  &  K.,  415,  and  Bj[Z  v. 
Ccwe,  4  Cox  C.  C,  220.  In  the  latter  case  the  instruction  given 
by  the  recorder  and  approved  by  the  Court,  was  "that  the 
girl  was  of  age  to  consent,  and  if  they  thought  she  had  consenkd 
to  what  the  prisoner  had  done,  they  ought  to  acquit  the  pris- 
oner, but  if  they  were  of  opinion  that  she  was  rynora?il  of  the 
nature  of  the  piisoner's  act  and  made  no  resistance,  solely 
•  from  the  belief  that  she  was  submitting  to  medical  treatment, 
they  ought  to  find  him  guilty."  In  that  case  the  physician 
actually  had  carnal  intercourse  with  a  girl  of  fourteen,  who 
had  been  placed  under  his  care  by  her  parents  for  medical 
treatment. 

We  think  that  the  questions  whether  the  prosecutrix  con- 
sented after  being  kissed  and  told  that  she  was  a  sweet  girl 
(even  conceding  the  truth  of  her  own  statement)  to  the  still 
greater  liberties  with  her  person,  which  she  testifies  that  the 
defendant  took,  and  whether,  if  she  did  consent,  she  was 
influenced  to  yield  solely  because  she  thought  the  defendant 
was  making  a  medical  examination  of  her  person  at  the 
request  of  a  parent,  should  have  been  fairly  submitted  U> 
the  jury ;  as,  in  Rex  v.  Cas«,  the  Judge  ought  to  have  told 
the  jury  that,  in  one  view  of  the  evidence,  the  defendant  was 
not  guilty,  as  well  as  that  in  the  other  view,  he  was  guilty 
of  an  assault.  In  Rex  v.  Case  it  seemed  to  have  been  con- 
ceded, or  not  seriously  disputed,  that  the  girl  of  fourteen  was 
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innocent,  and  did  not  understand  what  the  physician  was 
doing.  In  the  case  at  bar  there  was  evidence  tending  to 
show  that  the  prosecutrix  was  not  of  good  character,  and  it 
i^ras  admitted  that  she  was  in  her  eighteenth  year.  The 
defendant  had  a  right  to  demand  that  the  attention  of  the 
jury  should  be  directed  to  the  question  whether  she  under- 
stood the  manifest  purpose  of  one  who  kissed  and  fondled 
her,  and  knew  that  his  conduct  was  not  that  of  a  physician 
making  a  medical  examination  in  good  faith,  but  still  sub- 
mitted quietly  until  her  father  appeared  upon  the  scene. 
But  in  response  to  the  requests  of  the  defendant,  the  Judge 
embodied  his  instruction  upon  this  point  in  two  or  three 
propositions,  culminating  in  the  sentence :  "  If  he  acted  in 
good  faith  as  a  physician,  and  did  what  he  did  as  such,  he 
is  not  guilty ;  otherwise,  he  is  guiliy"  So  that  the  jury  were 
not  left  at  liberty  to  reach  the  belief,  from  the  evidence,  that 
though  the  defendant  was  not  in  good  faith  examining  the 
prosecutrix  as  a  physician,  still  that  she  understood  and 
assented  to  what  he  did,  or  that  she  understood  that  he  was 
putting  his  hands  upon  her  with  the  purpose  of  gratifying 
his  lusts,  and  made  no  objection  because  she  was  indifferent 
or  ready  to  submit  to  what  he  did,  if  not  to  still  greater 

liberties. 

» 

Without  adverting  to  the  other  exceptions,  either  to  the 
admission  of  testimony  or  to  the  charge,  and  deciding  ques- 
tions that  may  not  be  raised  upon  another  trial,  it  is  perhaps 
best  to  advert  to  the  exception  to  the  judgment  of  the  Court. 
We  think  that  there  was  error  in  imposing  greater  punish- 
ment than  a  fine  of  fifty  dollars  or  imprisonment  for  thirty 
days,  when  the  defendant  was  found  guilty  of  a  simple 
assault  only.  In  all  of  the  cases  cited  by  the  Attorney  Gen- 
eral in  support  of  the  judgment,  this  Court  laid  stress  upon 
the  fact  that  the  person  assaulted  suffered  great  bodily  pain, 
though  the  physical  injury  did  not  prove  permanent.  In 
State  v.  Shelly,  98  N.  C,  673,  the  opinion  rested  upon  the 
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ground  that  "  the  injury  was  not  simply  painful  and  humil- 
iating, but  disfigured  the  face  seriously,  bruised  the  eyes,  closed 
one  of  them  entirely  and  probably  permanenty  impaired 
the  sight,"  and,  therefore,  that  serioiis  damage  was  done.  The 
facts  in  /Sate  v.  Roseman,  108  N.  C,  765,  were  that  a  female 
prisoner  was  whipped  by  a  jailer  with  a  buggy  whip,  so  as 
to  cut  the  flesh  on  her  back  and  arms.  In  State  v.  Huntiey, 
91  N.  C,  621,  though  the  Court  seems  to  have  taken  into  con- 
sideration the  mental  anguish  of  the  injured  party,  the  rea- 
son for  sustaining  the  jurisdiction  of  the  Superior  Court, 
which  is  made  most  prominent,  was,  that  the  physical  suffer- 
ing of  the  injured  party  "  must  have  been  severe  for  a  day 
or  two  and  more  or  less  severe  for  several  days."  So  that  in 
every  instance  it  has  been  declared  essential,  in  order  to  give 
the  Superior  Court  jurisdiction,  that  the  bodily  pain  caused 
by  the  assault  should  be  severe,  if  not  permanent.  The  fact 
that  in  any  given  case  the  person  injured  must  have  endured 
mental  anguish  may  aggravate  the  offence,  but  cannot,  in 
the  absence  of  physical  injury  giving  rise  to  great  bodily 
pain,  constitute,  within  the  meaning  of  the  statute,  "serious 
injury."  There  was  no  evidence  in  our  case  tending  to  show 
that  the  prosecutrix  suffered  from  bodily  pain  at  all.  The 
cases  cited  are  distinguishable  from  that  at  bar  in  the  fact 
that  the  jury  found  that  the  defendant  was  guilty  of  the 
offence  charged  in  the  indictment,  which  was  within  the 
jurisdiction  of  the  Superior  Court.  In  our  case  the  defend- 
ant was  found  guilty  of  a  simple  assault  only,  and  the  juris- 
diction of  the  Court  is  sustained  on  the  ground  that  it  is 
included  in  the  higher  offence  with  which  he  was  charged. 
I  For  the  error  pointed  out,  the  defendant  is  entitled  to  a  new 

trial. 

Error. 
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THE  STATE  v.  GEORGE  DUNN  et  al. 
Indictment — Assault — Residing  Officer — Quashing, 

V.  It  is  not  necessary  that  an  indictment  for  resisting  an  officer  should 
set  out  the  process  under  which  the  officer  was  acting  when 
resisted — it  is  sufficient  if  it  charges  the  resistance  to  the  officer 
while  in  the  due  execution  of  his  office.  In  a  proper  case  the 
Court  would  order  a  bill  of  particulars  to  better  enable  defend- 
ant to  prepare  his  defence. 

2.  Where  an  indictment  for  resisting  an  officer  is  defective,  as  such  it 
ought  not  to  be  quashed  if  the  defendant  maj  be  convicted  thereon 
for  a  simple  assault. 

Criminal  action,  tried  at  March  Term,  1891, of  Randolph 
Superior  Court,  Graves^  /.,  presiding. 

The  prosecution  was  instituted  under  ch.  51,  Laws  1889. 

The  bill  of  indictment  is,  in  substance,  as  follows: 

"The  jurors  present,  etc.,  that  George  Dunn  and  his  wife, 
Mrs.  George  Dunn  *  *  *  with  force  and  arms  *  *  *  in  and 
upon  one  J.  A.  Brady,  then  being  one  of  the  constables  in 
the  township  of  Brower  in  the  county  of  Randolph  and  in 
the  due  execution  of  his  said  office,  did  make  an  assault; 
and  him,  the  said  J.  A.  Brady  so  being  in  the  due  execution 
of  his  said  oflBce,  then  and  there  wilfully  and  unlawfully  did 
resist,  delay,  obstruct  and  hinder  in  discharging  and  attempt- 
ing to  discharge  his  duties  as  such  constable,  against  the 
form  of  the  statute,  etc. 

"And  the  jurors,  etc.,  do  further  present  *  *  *  *  that  the 
above-named  defendants,  with  force  and  arms  and  with 
de?dly  weapons,  towit,  with  a  wagon  tire  of  the  weight  of 
five  pounds,  did  unlawfully  make  an  assault  upon  one  J.  A. 
Brady,  against  the  form  of  the  statute,"  etc. 

There  was  a  noL  pros,  as  to  the  second  count,  and  after  ver- 
dict of  guilty  upon  the  first,  his  Honor,  upon  motion  of 
defendants,  arrested  the  judgment,  and  the  State  appealed. 
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The  Attorney  General^  for  the  State. 
No  counsel  for  defendant. 

Clark,  J. :  There  was  error  in  granting  the  motion  ia 
arrest  of  judgment.  It  is  not  necessary,  either  under  oar 
statute  (Acts,  1889,  ch.  61)  nor  at  common  law,  that  the  indict- 
ment for  resisting  an  officer  should  "set  out  the  warrant  so 
as  to  show  the  title  of  the  cause  and  name  of  the  party  named 
therein  under  which  the  oflBcer  attempted  to  make  the 
arrest,"  when  he  Was  resisted,  obstructed,  etc.,  by  the  defend- 
ant. 1  Wharton,  C.  L  (9th  Ed.),  650;  Bawera  v.  People,  17 
111.,  373 ;  McQuaid  v.  Peopky  3  Gilm.,  76.  Indeed,  the  indict- 
ment in  this  case  seems  to  be  a  substantial  copy  of  the  form 
in  1  Arch.  Cr.  Pr.,  941.  It  is  suflScient  to  charge  the  assault 
as  made  upon  the  officer,  etc.,  he  being  **  in  the  due  execution 
of  his  said  office,*'  and  that  thereby  the  defendant  did  wilfully 
and  unlawfully  resist,  hinder  and  obstruct  said  officer  in  the 
discharge  of  his  duties  as  such.  Com.  v.  Kirby,  2  Cush  ,577. 
If  there  had  been  any  technical  reason  that  the  warrant 
should  name  the  title  of  the  writ  and  the  person  to  be  arrested 
thereunder,  when  the  officer  was  assaulted  and  resisted  by 
the  defendant,  this  was  cured  by  the  verdict.  It  was  too  late 
to  object  on  that  ground,  after  the  merits  had  been  passed  on 
by  a  jury.  But  as  we  have  seen,  these  details  were  matters 
of  evidence,  and  need  not  be  charged  in  the  indictment.  Had 
the  defendant  desired  (as  it  seems  he  did  not)  this  additional 
information  to  enable  him  to  make  a  better  defence,  heshould 
have  moved  the  Court  before  going  into  the  trial  for  a  bill  of 
particulars.     State  v.  Brady,  107  N.  C,  822. 

Besides,  the  indictment  was  unquestionably  good  for  the 
simple  assault  {State  v.  Goldston,  103  N.  C,  323),  and  if  any 
offence  was  charged,  though  not  the  one  intended,  it  was  error 
to  quash  or  arrest  the  judgment.  State  v.  EvanSy  27  N.  C,  603. 
If  the  indictment  had  been  defective,  except  as  a  charge  of  a 
simple  assault,  the  jurisdiction  of  the  Court  might  have  been 
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ousted  by  showing  that  the  offence  took  place  within  twelve 
months  before  indictment  found,  but  the  judgment  could  not 
be  arrested  on  that  ground,  as  the  date  alleged  is  not  travers- 
able, and  the  jurisdiction  is  in  the  Superior  Court,  unless  it 
is  shown  in  proof  that  the  requisite  time  had  not  elapsed. 
J^aU  V.  Taylor,  83  N.  C,  601. 

The  judgment  in  arrest  must  be  set  aside  and  the  case 
remanded,  that  judgment  may  be  pronounced  upon  the  ver- 
dict. 

Error. 


THE  STATE  v.  D.  L.  FLOV^ERS. 
Perjury — Indictment --Quashwg — Removal  of  Trial. 

1.  Ad  indictment  for  perjury,  alleged  to  have  been  committed  upon  a 

trial  in  the  court  of  a  Justice  of  the  Peace,  is  not  defective  because 
It  sets  out  the  name  of  the  Justice  before  whom  the  case  was  tried. 

2.  Although  an  indictment  for  perjury,  which  fails  to  allege  that  the 

defendant  *'  knew  the  said  statement  to  be  false/*  or  that  **  he  was 
ignorant  whether  or  not  said  statement  was  false/*  is  defective,  the 
Court  should  not  quash  it,  but  the  defendant  should  be  held  until 
a  proper  indictment  is  had. 

3.  The  statute  (The  Code,  %  1159)  authorizing  two  Justices  of  the  Peace 

to  sit  together  in  criminal  proceedings,  is  in  harmony  with  the 
provision  of  the  Constitution,  Art.  4,  v^  12,  conferring  power  upon 
the  General  Assembly  to  allot  and  distribute  judicial  powers. 

4.  When  a  criminal  action  has  been  removed,  it  will  be  presumed  issue 

was  properly  joined  before  the  order  of  removal  was  made. 

Criminal  action,  heard  at  September  Term,  1891,  of  Wake 
Superior  Court,  Whitaker,  /.,  presiding,  upon  motion  to  quash 
which  was  allowed,  and  the  State  appealed. 

The  indictment  charged  the  perjury  was  committed  "upon 
the  trial  of  an  action  in  the  court  of  Robert  Sanders  and 
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W.  R.  Creech,  Justices  of  the  Peace,  in  and  for  the  said  county* 
acting  and  sitting  together." 

The  Attorney  General^  for  the  State. 
Mr.  F.  H,  Busbee^  for  defendant. 

Clark,  J.:  The  indictment  is  drawn  under  chapter  S3, 
Acts  1889,  which  provides  a  simple  form  of  indictment  for 
perjury.  A  motion  to  quash  below  was  allowed,  which 
action  defendant's  counsel  seeks  to  sustain  on  the  ground  that 
the  indictment  charges  the  perjury  to  have  been  committed 
upon  the  trial  of  an  action  "  in  the  court  of  Robert  Sanders 
and  W.  R.  Creech,  Justices  of  the  Peace,  in  and  for  said 
county,  acting  and  sitting  together,"  etc.  We  fail  to  see  the 
force  of  the  objection.  If  the  names  of  the  Justices  had  been 
left  out,  the  charge  of  the  commission  of  the  perjury  *'in  a 
court  of  a  Justice  of  the  Peace"  would  have  been  a  compli- 
ance with  the  statute.  The  addition  of  the  names  of  the 
Justices  could  not  possibly  prejudice  the  defendant  in  anv 
manner,  and  really  gave  him  additional  information.  Indeed, 
it  is  probably  better,  and  certainly  is  fairer  to  the  defendant 
that  when  the  perjury  is  alleged  to  have  been  committed  on 
a  trial  before  a  Justice,  the  name  of  such  Justice  should  be 
charged.  At  the  most,  though  the  names  of  the  Justices 
were  not  required  to  be  charged,  their  use  was  mere  harmless 
surplusage.  Nor  can  there  be  more  force  in  the  argument 
that  a  court  of  tw^o  Justices  of  the  Peace  is  a  tribunal  unknown 
to  our  Constitution.  The  Code^  §1159,  authorizes  two  Jus- 
tices to  sit  together  in  criminal  proceedings,  and  gives  them 
the  same  "powers  and  duties"  as  are  given  to  any  Justice 
sitting  alone.  The  Constitution,  Art.  4,  §  12,  empowers  the 
General  Assembly  to  "allot  and  distribute"  the  judicial 
power  and  jurisdiction  which  does  not  pertain  to  the  Supreme 
Court  *'  in  such  manner  as  they  may  deem  best."  It  was, 
therefore,  competent  for  the  Legislature  to  thus  bestow  the 
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^^  powers  and  duties"  mentioned,  on  two  Justices  as  in  like 
manner  they  have  bestowed  prescribed  powers  and  duties  on 
three  or  five  Justices  by  the  title  of  inferior  courts,  or  on  one 
Judge  in  a  Criminal  Court.  It  suflBciently  appears  on  the 
indictment  that  the  action  in  which  the  perjury  is  alleged  to 
have  been  committed  was  a  criminal  proceeding,  and  of 
such  the  two  Justices,  '*  acting  and  sitting  together,"  as 
charged  in  the  indictment,  had  as  full  jurisdiction  as  one 
Justice  sitting  alone. 

To  quash  the  indictment  for  the  harmless  and  really  advis- 
able addition  of  the  names  of  the  Justices  would  contra- 
vene the  explicit  prohibition  contained  in  The  Code,  §1183, 
that  no  criminal  proceeding,  whether  "  by  warrant,  indict- 
ment, information  or  impeachment,"  shall  be  "  quashed  or 
judgment  stayed  by  reason  of  any  informality  or  refinement, 
if  in  the  bill  or  proceeding  sufficient  matter  appears  to  enable 
the  Court  to  proceed  to  judgment."  State  v.  Burke,  108  N.  C, 
750;  State  v.  Haddock,  at  this  term. 

The  form  of  indictment  provided  by  the  act  in  question 
has  been  sustained  by  this  Court  in  State  v.  Gates,  107  N.  C, 
832,  and  State  v.  Peters,  107  N.  C,  876.  The  effect  of  the  act 
is  not  to  change  in  any  respect  the  constituent  elements  of 
perjury  nor  the  nature  or  mode  of  proof.  It  only  relieves 
the  State  from  charging  in  the  indictment  the  details,  or 
rather  the  definition  of  the  offence,  and  makes  it  sufficient 
to  allege  that  the  defendant  unlawfully  committed  perjury, 
charging  the  name  of  the  action  and  of  the  Court  in  which 
committed,  setting  out  the  matter  alleged  to  have  been 
falsely  sworn  and  averring  further  that  the  defendant  knew 
such  statement  to  be  false,  or  that  he  was  ignorant  whether 
or  not  it  was  true. 

Upon  an  inspection  of  the  record  we  find  that  the  indict- 
ment is  in  fact  defective  in  that  it  does  not,  as  required  by 
said  act  (1889,  ch.  83)  allege  eitlier  that  the  defendant  "  knew 
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said  statement  to  be  false,"  or  that  he  was  "  ignorant  wbe'her 
or  not  said  statement  was  true."  ' 

But  such  defect  would  not  warrant  the  Court  below  in 
quashing  the  indictment.  In  Slate  v.  Colberi,  75  N.  C,  368, 
which  was  an  indictment  for  perjury,  the  Court  say,  Reade, 
J.:  "Quashing  indictments  is  not  favored.  It  releases  recog- 
nizances and  sets  the  defendant  at  large  where,  it  may  be,  he 
ought  to  be  held  to  answer  upon  a  better  indictment,"  though 
"  allowable,"  he  goes  on  to  say,  "  where  it  will  put  an  end  to 
the  prosecution  altogether,  and  advisable  where  it  appears 
that  the  Court  has  not  jurisdiction,  or  where  the  matter 
charged  is  not  indictable  in  any  form.  *  *  *  It  is,  therefore, 
a  general  rule  that  no  indictment  which  charges  the  higher 
offences,  as  treason  or  felony  or  those  crimes  which  imme- 
diately affect  the  public  at  large,  as  perjury,  forgery,  etc.,  will 
be  thus  summarily  dealt  with.  *  *  *  The  example  is  a 
bad  one,  and  the  effect  upon  the  public  injurious,  to  allow 
the  defendant  to  escape  upon  matters  of  form.  *  *  *  * 
The  indictment  is  very  informal,  and  probably  no  judg- 
ment could  be  pronounced;  but  still  the  Court  had  jurisdic- 
tion and  the  matter  intended  to  be  charged  is  a  crime  which 
greatly  concerns  the  public,  and  therefore  the  defendant 
ought  to  have  been  held  and  tried  upon  a  sufficient  indict- 
ment. *  *  *  There  was  abundant  cause  for  bis  Honor's 
declaring  the  indictment  informal  and  insufficient,  but  not 
for  quashing."  We  have  quoted  at  some  length  from  the 
eminent  Judge,  who  was  easily  master  of  his  profession,  as  he 
states  clearly  the  reasons  which  govern  the  administration 
of  justice  in  such  cases.  This  case  is  cited  and  approved  by 
Ashe,  J.,  in  State  v.  Knight,  84  N.  C,  789,  in  which,  though 
the  Supreme  Court  arrests  the  judgment,  it  is  held  that  the 
Court  below  properly  refused  to  quash.  To  the  same  effect 
are  the  best  authorities.  State  y.  Harper,  94  N.  C,  936;  2 
Hawkins  P.  C ,  ch.  25,  §  146;  1  Chitty  Cr.  L.,  300;  1  Bishop 
Cr.  Pr.,  §452;  Wharton  PI.  &  Pr.,  386,  387;  Arch.  Cr.  PL 
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66 ;  Rex  v.  BdUm,  1  Salk.,  372.  Indeed,  quashing  an  indict- 
ment, however  defective,  is  never  a  matter  of  right.  "The 
Judges  are  in  no  case  bound,  ex  debUo  justitiaey  to  quash  an 
indictment,  but  may  oblige  the  defendant  either  to  plead  or 
demur  to  it;  and  this  they  generally  do  where  it  is  for  a 
crime  of  an  enormous  or  public  nature,  as  perjury,  forgery, 
and  like  ofifences."  2  Hawks  P.  C,  §  146,  ch.  25.  In  such 
cases  if  the  bill  is  defective,  the  Court  does  not  quash,  but 
holds  the  prisoner  and  permits  the  Soliciter  to  send  a  new 
bill. 

"We  are  not  inadvertent  to  the  fact  that  this  action  was 
removed  from  another  county,  and  though  the  record  does 
not  state  that  the  plea  of  not  guilty  was  entered,  presumably 
such  was  the  case,  as  in  criminal  actions  an  order  of  removal 
can  only  be  made  after  issue  joined.  State  v.  Reidy  18  N.  C, 
377;  Slate  v.  Swepson,  81  N.  C,  571 ;  State  v.  Haywood,  94  N.  C , 
847.  But  it  is,  in  the  present  instance,  immaterial,  for  though, 
after  issue  joined,  it  is  too  late  for  the  defendant,  as  a  matter 
of  right,  to  move  to  quash,  the  Court,  in  its  discretion,  can 
permit  the  motion  (in  proper  cases)  to  be  made.  State  v. 
Eason,  70  N.  C.,88;  State  v.  MiUer,  100  N.  C,  543;  State  y. 
Sheppard,  97  N.  C,  401 

There  was  error  in  quashing  the  indictment,  and  this  must 
be  certified  that  further  proceedings  may  be  had  according 
to  law.  The  Solicitor  can,  if  so  advised,  send  a  better  bill, 
curing  the  defect  above  pointed  out.    State  v.  Colbert,  supra. 

Error. 
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THE  STATE  AND  GEORGIANA  HUNTER  v.  T.  R.  WIUJAMS. 

AppeaJ — Settlement  of  Case  on  Appeal — Trial — Inadvertent 
Remarks  of  Judge — Bastardy — Burden  of  Proof 

1.  Although  the  failure  of  the  Judge  to  settle  a  case  on  appeal  within 

sixty  days  after  the  Ck>art8  of  the  district  closed,  might  subject 
him  to  a  civil  action  for  the  penalty  prescribed  in  the  statute,  be 
may.  after  that  time,  make  up  the  case. 

2.  An  appellant  cannot  complain  that  he  was  not  notified  of  the  time 

and  place  of  settlement  of  the  case  when  he  did  not  request  to  be 
so  notified. 

8.  That  the  Judge  spoke  of  a  bastardy  proceeding  as  an  indictment,  did 
not  prejudice  the  defendant  when  it  was  corrected  in  the  chaige. 

4.  In  bastardy  it  was  not  error  to  charge,  that  if  the  oral  testimooj 
offered  by  the  prosecution  and  the  defendant,  taken  together,  iefl 
the  minds  of  the  jury  in  doubt,  that  then  the  presumption  raised 
by  the  written  examination  of  the  woman  would  not  be  rebutted, 
and  the  defendant  would  be  guilty. 

Proceeding  in  bastardy,  tried  before  Boykin,  J.,  upon 
appeal  from  a  Justice  of  the  Peace,  at  March  Term,  1891,  of 
Alamance  Superior  Court. 

The  State  offered  the  affidavit  of  Georgiana  Hunter,  in 
which  she  stated,  that  she  had  been  delivered  of  a  bastard 
child  on  the  21st  of  June,  1889 ;  that  she  was  a  single  woman : 
that  the  said  bastard  child  was  liable  to  become  a  charge  to 
the  county,  and  that  the  defendant  T.  R.  Williams  was  the 
father  of  the  child. 

The  State  rested,  and  the  defendant  himself  and  others,  as 
witnesses  in  his  behalf  were  introduced,  and  from  them  there 
was  evidence  tending  to  show  that  defendant  was  not  guilty 
of  the  charge. 

The  State  then  introduced  the  mother  and  other  witnesses 
in  behalf  of  the  State,  who  gave  evidence  to  show  the  guilt  of 
the  defendant. 
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The  testimony  being  concluded,  his  Honor  charged  the 
jury,  and,  in  conclusion,  said  : 

"  In  an  issue  of  paternity  in  a  bastardy  proceeding,  the 
written  examination  of  the  mother  is  presumptive  evidence 
that  defendant  is  the  father  of  the  child,  and  when  such  writ- 
ten examination  is  introduced  by  the  State,  as  in  this  case,  it 
devolves  upon  the  defendant,  by  a  preponderance  of  evidence, 
to  show  that  he  is  not  the  father.  Upon  the  failure  of  the 
defendant  to  so  show,  by  a  preponderance  of  evidence,  that 
he  is  not  the  father,  it  is  the  duty  of  the  jury  to  convict.  If 
the  defendant  has  satisfied  the  jury,  by  a  preponderance  of 
evidence,  that  he  is  not  the  father  of  the  child,  then  the  jury 
should  acquit.  If,  however,  the  oral  testimony  taken  together, 
both  for  the  prosecution  and  defendant,  left  the  minds  of  the 
jury  in  doubt,  then  the  presumption  raised  by  the  written 
examination  would  not  be  rebutted,  and  the  defendant  would 
be  guilty."    Defendant  excepted. 

In  the  opening  of  the  charge  to  the  jury,  the  Judge  inad- 
vertently said  that  this  was  an  indictment  against  the  defend- 
ant in  bastardy,  but  afterwards,  in  the  charge,  this  mistake 
was  corrected,  and  the  Judge  stated  to  the  jury  that  it  was  a 
proceeding  in  bastardy  in  which  the  defendant  T.  R.  Wil- 
liams was  charged  with  the  paternity  of  the  bastard  child  of 
Georgiana  Hunter,  the  prosecutrix,  and  that  the  issue  was, 
"  Is  the  defendant,  T.  R.  Williams,  the  father  of  the  bastard 
child  in  question?"     Defendant  excepted. 

The  jury  returned  a  verdict  of  guilty.  Defendant  moved 
for  a  new  trial,  on  the  ground  that  the  Court  erred  in  the 
parts  of  the  charge  to  the  jury  as  before  recited.  Motion 
refused,  and  judgment  was  rendered  against  the  defendant, 
from  which  he  appealed. 


The  Attorney  Genei^al,  for  the  State. 

Messrs,  L.  M.  Scott  and  W.  H.  Carroll^  for  defendant. 
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Clark,  J. :  The  appellant's  case  on  appeal,  with  the  excep- 
tions filed  thereto,  was  handed  to  the  Judge,  who  failed  to 
settle  the  case  within  sixty  days  after  the  Courts  of  the  district 
had  closed.  The  appellant  now  asks  that  his  statement  of 
case  on  appeal  should  he  taken  instead  of  the  "case"  as 
since  settled  by  the  Judge,  insisting  that  the  Judge,  being 
liable  to  a  penalty  for  the  delay,  cannot  "settle  "  the  case.  It 
is  sufficient  to  say,  that  though  The  Code,  §  550,  on  the  fail- 
ure of  the  Judge  to  settle  the  case  in  the  prescribed  time,  per- 
mits an  action  against  him  for  a  penalty  of  $500  (if,  indeed, 
he  is  liable  at  all  in  this  case,  as  to  which  we  express  no 
opinion),  that  does  not  subject  the  appellee  to  lose  his  right 
to  have  the  "case  settled  "  by  the  Judge  upon  disagreement. 
The  appellant  further  insists  that  the  Judge  should  have 
given  him  notice  of  time  and  place  of  settling  the  case.  But 
it  does  not  appear  that  he  "  requested  "  this  when  sending 
the  case  to  the  Judge,  as  required  by  the  statute,  nor  after- 
wards.  A  case  exactly  in  point  is  Walker  v.  Scott,  106  N.  C,  56. 

It  is  not  seeu  how  the  inadvertence  of  the  Judge  in  refer- 
ring to  the  action  as  an  "  indictment"  prejudiced  the  defend- 
ant, but  if  it  could  have  had  that  eflfect,  the  error  was  cured 
by  the  Judge  correcting  it  in  his  charge.  State  v.  McNair^ 
93  N.  C,  628. 

The  charge  that  if  the  oral  testimony  ofTered  by  the  prose- 
cution and  the  defendant,  taken  together,  "  left  the  minds  of 
the  jury  in  doubt,  then  the  presumption  raised  by  the  writ- 
ten examination  (of  the  woman)  would  not  be  rebutted  and 
the  defendant  would  be  guilty,"  is  correct.  State  v.  RogerSj 
79  N.  C,  609 ;  The  Code,  §  32. 

AflSrmed. 
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THE  STATE  v.  K.  C.  POPE. 
Foinicaiion  and  Adultery — Evidence, 

Evidence  that  defendants,  indicted  for  fornication  and  adultery,  lived 
for  some  time  in  the  house  of  male  defendant,  but  occupied  differ- 
ent rooms;  that  female  defendant  washed  and  cooked  and  per- 
formed other  housekeeping  duties;  that  she  had  two  children  when 
she  went  there,  and  one  was  born  afterwards,  but  there  was  no 
other  evidence  of  improper  relations,  or  that  the  woman  was 
unmarried,  or  that  her  children  were  bastards,  was  not  sufficient 
to  be  submitted  to  the  jury,  and  a  verdict  of  guilty  thereon  should 
be  set  aside. 

Indictment  agaiust  K.  C.  Pope  and  Nettie  Dunn  for  for- 
nication and  adultery,  tried  before  Connor ,  J.,  at  April  Term, 
1891,  of  Edgecombe  Superior  Court. 

The  defendant  Pope  alone  was  on  trial.  There  was  a  ver- 
dict of  guilty  and  judgment,  from  which  he  appealed  to 
this  Court.     The  case  on  appeal  is  as  follows: 

Walter  Pope,  a  witness  for  the  State,  testified  as  follows  : 
"  I  lived  in  the  house  with  the  defendant  up  to  about  a  year 
ago ;  there  were  four  or  five  rooms  in  the  house;  the  defend- 
ant Pope  occupied  a  room  by  himself;  the  woman  occupied 
a  room  connected  with  the  house,  but  under  a  different  roof. 
I  lived  there  all  the  time  the  woman  did,  except  the  last 
year;  I  never  saw  the  defendant  Pope  in  the  woman's  room, 
nor  the  woman  in  Pope's  room;  never  saw  anything  suspic- 
ious between — no  intimate  relations  between  them.  I  never 
noticed  any  favor  in  the  children;  never  heard  Pope  claim 
them  or  say  whose  they  were.  The  woman  had  two  children 
when  she  went  there  to  live,  and  has  given  birth  to  one  since 
she  has  been  living  there-at  present  a  child  in  arms  She 
washed  and  cooked  and  did  other  work.  Pope  has  no  fimily 
and  is  sixty-seven  years  of  age.     The  witness,  the  defendant 
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Pope,  the  woman  and  her  older  children  all  ate  at  the  same 
table." 

Joseph  Hobgood,  a  witness  for  the  State,  testified :  "Pope 
lives  in  Battleboro.  I  have  been  there  several  times  to  see 
him  on  business.  I  don't  know  anything  about  his  living 
in  fornication  and  adultery  with  Nettie  Dunn." 

At  this  point  his  Honor  took  charge  of  the  witness*  exam- 
ination, and  asked  this  question  :  "  Did  you  notice  the  favor 
of  this  woman's  children  to  anyone?"  To  which  witness 
replied :  **  There  are  several  sets  of  children  there."  His 
Honor  then  asked  the  witness,  "  What  do  you  mean  by  sev- 
eral sets  of  children?"  Witness  answered,  "I  mean  chil- 
dren gotten  by  Pope  on  women  who  lived  there  before  this 


woman." 


Counsel  for  defendant  objected  to  tliis  testimony,  saying, 
"  I  did  not  interrupt  your  Honor  in  the  course  of  your 
examination  of  the  witness  regarding  his  adulterous  rela- 
tions with  other  women,  to  interpose  an  objection  to  such 
testimony.  I  desire  now  to  interpose  an  objection  to  that 
testimony,  and  to  move  your  Honor  to  exclude  the  same." 

His  Honor  replied,  "  Certainly,  I  will  give  you  the  benefit 
of  the  objection,  and  will  instruct  the  jury  as  to  its  incom- 
petency." 

This  was  said  to  counsel  in  the  presence  of  the  jury,  but 
it  is  not  certain  that  the  jury  heard  and  understood  the 
same.  The  defendant  demurred  to  the  evidence,  for  that 
there  was  no  evidence  of  his  guilt  to  go  to  the  jury.  His 
Honor  submitted  the  case  to  the  jury,  and  the  defendant 
excepted.  His  Honor  omitted  to  charge  the  jury  that  the 
testimony  of  Hobgood,  above  set  out  and  objected  to,  was 
incompetent  and  was  not  to  be  considered  by  them  in  inves- 
tigating the  guilt  of  defendant.     Exception. 

Verdict  of  guilty,  judgment,  and  defendant  appealed. 

The  Aitomfy  General,  for  the  State. 
Mr.  J.  B.  Batchelor,  for  deft  ndant. 
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Davis,  J. :  The  defendant  demurred  to  the  evidence,  and 
insisted  that  there  was  no  evidence  of  guilt  sufficient  to  go 
to  the  jury.  There  was  no  evidence  in  the  case  on  appeal 
that  the  woman  was  a  single  woman ;  nor  was  there  any 
evidence  that  her  child,  born  while  she  lived  at  the  house  of 
defendant  Pope,  was  a  bastard  child  ;  nor  was  there  any  evi- 
dence, other  than  indirect  and  inferential,  that  the  defend- 
ants were  not  husband  and  wife.  There  was  no  evidence 
sufficient  to  go  to  the  jurj^  and  the  defendant  is  entitled  to 
a  new  trial. 

It  is  but  just  and  due  to  the  able,  accurate  and  conscien- 
tious Judge  before  whom  the  case  was  tried,  to  say  that  the 
defendant's  case  on  appeal  was  served  upon  the  Solicitor  for 
the  State,  and  no  amendments  w^ere  suggested  or  objections 
made  by  him.  It  did  not  appear  in  the  evidence  in  the  case 
on  appeal  that  the  woman  was  unmarried,  or  that  the  child 
born  at  defendant's  house  was  a  bastard.  The  Solicitor  may 
have  overlooked  or  failed  to  advert  to  the  evidence,  but  if  he 
had  no  evidence  other  than  that  set  out  in  the  case  on  appeal, 
he  ought  not  to  have  prosecuted  the  defendant;  but  we  will 
not  do  the  learned  Judge  who  tried  the  case  the  injustice  to 
suppose  that  the  case  contained  all  the  evidence,  or  that  he 
would  have  permitted  a  verdict  of  guilty  only  upon  the  evi- 
dence set  out. 

Error. 
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STATE  AND  ALICE  WELLS  v.  P.  P.  alias  PLUMMER  JOHNSON. 

Appeal — Practice, 

1.  Where  one  enters  a  special  appearance  and  moves  to  dismbs,  and 

excepts  to  the  refusal  of  the  motion,  bis  subsequent  general 
appearance  does  not  waive  the  original  defects. 

2.  In  an  appeal  from  a  Justice  of  the  Peace  to  the  Superior  Court,  notice 

must  be  served  by  an  officer  (unless  service  is  accepted  or  the 
appeal  is  taken  at  the  trial,)  and  within  ten  days  both  upon  the 
Justice  who  tried  the  case  and  upon  the  appellee,  and  upon  failure 
to  give  such  notice,  unless  the  Judge,  in  his  discretion,  permits 
the  notice  to  be  given  at  the  trial,  the  appeal  should  be  dismissed. 

Proce?:ding  in  bastardy,  tried  upon  appeal  from  a  Jus- 
tice of  the  Peace,  before  Boykin,  /.,  at  August  Term,  1891, of 
Duplin  Superior  Court. 

When  the  case  was  called  for  trial,  the  defendant  moved  to 
dismiss  the  appeal  for  want  of  notice  to  him.  Upon  said 
motion  his  Honor  found  the  following  facts: 

Tliat  the  proceeding  was  instituted  before  a  Justice  of  the 
Peace  of  Duplin  County,and  was  tried  before  him  on  the4th 
day  of  March,  1891;  that  upon  said  trial  the  defendant  was 
acquitted  and  judgment  rendered  in  his  favor ;  that  no  notice 
of  appeal  was  given  at  trial ;  that  on  the  10th  day  of  March, 
1891,  the  complainant,  Alice  Wells,  served  written  notice  of 
appeal  on  the  Justice  who  tried  the  case;  that  a  notice  of 
appeal  signed  by  the  complainant  was  handed  to  the  defend- 
ant by  a  negro  man,  not  a  party  and  not  an  oflBcer,  between 
the  4th  day  of  March  and  the  said  August  Term,  1891;  that 
shortly  after  the  said  4th  day  of  March,  1891,  a  notice  cor- 
responding with  the  said  description  was  in  possession  of 
one  of  the  defendant's  attorneys,  and  said  attorney  admitted 
that  said  notice  had  been  sent  to  him,  by  mail,  by  the 
defendant. 
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The  defendant  was  present  in  Court  with  all  his  witnesses, 
who  had  been  duly  subpoenaed. 

Upon  the  above  facts,  his  Honor  held  that  the  defendant 
bad  sufficient  notice  of  the  appeal,  and  overruled  the  motion, 
and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  against  the  defendant, 
from  which  latter  he  appealed. 

The  Attorney  General,  for  the  State. 
Mr,  W.  R.  AlUriy  for  defendant. 

Clark,  J.:  Tlie  Court  having  refused  the  motion  to  dis- 
naiss,  the  defendant  pursued  the  proper  course  in  having  his 
exception  noted  **  to  save  his  rights,"  and  proceeding  with 
the  trial.  Spaugh  v.  Boner,  85  N.  C,  208.  The  final  judg- 
ment being  against  him,  the  appeal  qow  brings  up  the  excep- 
tion for  review.  The  subsequent  general  appearance  for  the 
purposes  of  the  trial  did  not  waive  his  exception  for  the  refu- 
sal to  dismiss.     Salter  v.  Brittle,  90  N.  C,  20. 

On  the  facts  found,  his  Honor  erred  in  finding  that  there 
was  sufficient  service.  The  statute  requires  (unless  the  appeal 
ihall  be  taken  at  the  trial)  that  notice  of  appeal  shall  be 
served  in  ten  days  after  judgment.  As  has  been  said,  the 
burden  is  on  appellant  to  show  service  within  the  prescribed 
time.  Finlayson  v.  Am.  Accident  Co.,  at  this  term ;  Spaugh  v. 
Boner,  85  N.  C,  208;  Sparrow  v.  Trustees,  77  N.  C,  35.  The 
facts  found  do  not  show  any  service  on  defendant  within  that 
time,  and  the  attempted  sei  vice  by  one  not  an  officer,  "between 
March  4  and  August  Term,"  was  not  only  too  late,  but  was 
not  legal  service  of  a  notice  required  by  The  Code,  §  597.  A 
subpoona  may  be  served  by  any  person  not  a  party  to  the 
action,  and  proven  by  his  oath  {The  Code,  §597(4)  ),  but  the 
exception  serves  to  prove  the  rule  that  service  must  be  made 
by  an  officer,  unless  service  is  accepted.  If  the  service  of  a 
notice  is  not  legally  made,  service  in  any  other  mode  is  void. 
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Allen  V.  Stridiand,  100  N.  C,  225.  The  fact  that  defendant's 
counsel  had ,  soon  after  March  4,  a  notice  sent  him  by  the  defend- 
ant, is  not  only  indefinite  as  to  time,  but  seems  explained  by 
the  other  evidence  that  such  a  paper  had  been  handed  defend- 
ant by  one  not  an  officer.  The  requirement  of  service  by  an 
officer  is  not  only  statutory  but  reasonable,  as  it  prevents  dis- 
putes like  this,  as  to  whether  there  has  been  service  or  not,  as 
is  likewise  the  requirement  that  service  must  be  within  ten 
days,  for  a  party  should  not  be  indefinitely  held  in  suspense, 
but  should  know  when  the  matter  is  at  an  end.  Any  hard- 
ship which  might,  under  any  circumstances,  be  entailed  on 
an  appellant  by  failure  to  serve  notice  in  a  legal  manner  and 
within  the  statutory  time,  is  removed  by  the  discretion 
reposed  in  the  appellate  Court  to  permit  notice  to  be  given 
after  that  time.  Marsh  v.  Cohen,  68  N.  C,  283;  Railroad  v. 
Richardson,  82  N.  C,  343 ;  West  v.  Reynolds,  94  N.  C,  333. 
It  seems  there  were  not  such  circumstances  in  this  case,  as  the 
Court  did  not  put  an  end  to  the  controversy  by  permitting 
the  notice  to  be  given  then  and  there,  as  it  might  have  done. 
It  is,  however,  contended  that  notice  having  been  served 
on  the  Justice,  no  notice  to  appellee  was  required.  We  have 
an  express  decision  to  the  contrary  {Green  v.  Hohgood,  74 
N.  C,  234),  which  is  recognized  in  principle  by  Marsh  v. 
Cohen  and  Railroad  v.  Richardson,  supra,  and  Richardson  v. 
Dcbnam,  75  X.  C,  390.  Besides,  both  the  reason  of  the  thing 
and  a  reasonable  construction  of  the  statute  support  this 
view.  The  notice  to  the  Justice  is  to  send  up  the  papers  and 
transcript,  the  notice  to  the  appellee  is  to  have  his  witnesses 
and  be  ready  for  trial,  as  the  cause  stands  for  trial  at  the  first 
term  of  the  Superior  Court.  The  Code,  §§  565, 880;  Superior 
Court  Rule,  24.  The  statute  {The  Code,  §  876)  requires  ser- 
vice of  notice  of  appeal  within  ten  days,  but  nowhere  pro- 
vides directly  on  whom  it  may  be  served,  except  that,  infer- 
entially,  it  recognizes  in  the  next  section  that  it  should  been 
both  the  Justice  and  the  appellee,  as  it  provides  that  when 
the  appeal  is  taken  at  the  trial  and  the  adverse  party  is  pres- 
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ent,  the  appellant  is  not  required  to  give  written  notice 
**  either  to  the  Justice  or  to  the  adverse  party."  It  would  be 
unreasonable  to  fasten  upon  ever)'  party  who  gains  a  cause 
in  a  Magistrate's  court  the  duty  of  enquiring  or  watching  out 
if  an  appeal  may  not  be  sent  up.  When  the  appellant  does 
not  crave  an  appeal  at  the  trial  he  should,  at  least,  give  the 
opposite  party  notice,  and  must  do  so  within  ten  days,  except 
that  when  process  is  not  personally  served  and  defendant  does 
not  appear  and  answer,  he  can  serve  notice  of  appeal  in  fifteen 
daj's  after  notice  of  rendition  of  judgment.  The  Code^  §  876. 
A  party  in  Court  is  fixed  with  notice  of  all  orders  and  decrees 
taken  at  term,  for  it  is  his  duty  to  be  there  in  person  or  by 
attorney  (C&ii/ton  v.  Jones,  68  N.  C,  497);  but  he  is  not  held  to 
have  notice  of  orders  out  of  term  {Hemphill  v.  Moore,  104 
N.  C,  379 ;  Branch  v.  Walker,  92  N.  C,  87 ;  The  Code,  §  546)  ; 
nor  of  orders  before  the  Clerk,  Blue  v.  Blue,  79  N.  C,  69. 
The  same  rule  applies  to  appeals  from  the  Superior  Court,  as 
to  which,  if  the  appeal  is  taken  after  the  term  is  over,  notice 
must  be  served  on  the  appellee  and  within  ten  days.  The 
Code,  §  549,  as  amended  by  Acts  of  1889,  ch.  161. 

There  having  been  no  service  of  notice  of  appeal,  as  required 
by  statute,  upon  defendant  within  ten  days,  and  his  Honor 
not  having  exercised  his  discretionary  power  to  relieve  the 
appellant  of  the  consequences  and  to  permit  notice  to  be  given 
at  the  trial,  there  was  error  in  refusing  the  motion  to  dismiss. 
The  power  to  relieve  from  the  failure  to  give  due  and  proper 
notice  of  appeal  is  vested  in  the  wise  discretion  of  the  pre- 
siding Judge,  and  should  only  be  exercised  when  there  are 
facts  and  circumstances  which  would  make  it  a  hardship  on 
the  appellant  not  to  permit  it  to  be  done.  The  policy  of  leg- 
islation and  of  the  Courts  is  to  "  require  litigants  to  be  dili- 
gent in  prosecuting  appeals  from  Justices  of  the  Peace,  and 
to  prevent  parties  from  using"  such  "as  a  means  of  causing 
useless  delay."     Avery,  J.,  in  Ballard  v.  Gay,  108  N.  C,  544. 

Let  this  be  certified,  that  the  appeal  from  the  Justice  may 
be  dismissed  in  the  Superior  Court.  Error. 
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THE  STATE  v.  WILLIAM  E.  BLACK. 

Certiorari — Appeal — Ezcepiioiis  to  Charge — A^avJU  on  Officer. 

1.  Certiorari  will  not  issue  to  have  exceptions  to  the  charge  incorporated 

in  the  case  on  appeal,  where  it  does  not  appear  that  they  were 
assigned  in  the  appellant's  case  on  appeal. 

2.  The  fact  that  the  defendant's  hogs  were  impounded  under  an  invalid 

ordinance,  will  not  justify  the  defendant  in  making  an  assault 
upon  the  officer  having  them  in  charge. 

Criminal  action  for  assault  with  a  deadly  weapon,  tried 
before  BoyHrij  J.,  at  August  Term,  1891,  of  Moore  Superior 
Court. 

It  appears  in  evidence  that  defendant's  hogs  had  been  im- 
pounded by  the  Town  Marshal  of  Carthage  and  were  in  his 
custody.  The  Marshal  and  two  of  the  Town  Comraissiouers, 
who  were  near  the  pound,  saw  the  defendant  going  in  the 
direction  of  the  pound  at  night,  and  the  defendant  swore,  in 
their  presence,  that  unless  the  Marshal  turned  his  hogs  out 
he  would  liberate  them,  and  thereupon  proceeded  to  the  pound 
and  attempted  to  break  the  pound  to  turn  the  hogs  out.  The 
Marshal  and  the  two  C-ommissioners  came  up,  and  the  Mar- 
shal ordered  the  defendant  to  desist;  he  refused  to  desist;  the 
Marshal  threatened  to  arrest  him  if  he  persisted  in  breaking 
the  pound.  There  was  also  evidence  that  the  Marshal  flour- 
ished a  pistol  when  he  threatened  to  arrest  the  defendant, 
who,  thereupon,  assaulted  the  Marshal  with  a  piece  of  scant- 
ling drawn  in  a  striking  attitude  within  striking  di^tance. 
The  Marshal  had  no  warrant.  The  defendant  offered  to 
introduce  the  ordinance  under  which  his  hogs  had  been 
impounded,  for  the  purpose  of  showing  that  said  ordinance 
was  void.  The  Court  refused  to  admit  the  evidence.  The 
exception  for  such  refusal  is  the  only  exception  presented  for 
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review.     The  case  states  that  there  was  no  exception  to  the 
charge. 

The  defendant  moved  for  a  ceriiorarij  as  stated  in  the 
opinion. 

The  Attorney  General  and  Mr.  J.  B,  Batchelor,  for  the  State. 
Messrs.  W,  C.  Dovglasn  and  J,  W.  Hinsdale^  for  defendant. 

Clark,  J. — after  stating  the  facts :  The  affidavit  in  the  peti- 
tion for  certiorari  avers  that  a  special  prayer  for  instruction 
was  asked  in  writing  and  in  proper  time,  that  it  was  refused 
and  exception  noted  ;  but  it  is  not  alleged  that  such  exception 
was  set  out  in  appellant's  statement  of  case  on  appeal.  As 
the  appellant  did  not  set  it  out  as  an  exception  in  his  case  on 
appeal,  he  cannot  complain  that  the  Judge  did  not  incorpo- 
rate it  in  the  "case  settled"  by  him. 

In  Taylor  v.  Plummer,  105  N.  C,  56,  it  is  said:  "Excep- 
tions noted  on  the  trial  and  exceptions  which,  after  the  ver- 
dict, the  losing  party  desires  to  assign  to  the  charge,  or  to  the 
refusal  or  granting  of  special  instructions,  must  be  set  out  by 
appellant  in  making  out  his  statement  of  the  case  on  appeal 
(as  required  by  The  Code,  §  550),  or  they  are  deemed  waived" 
Had  the  exception  for  refusal  of  the  special  instruction  (if 
asked  in  writing  and  in  apt  time)  been  set  out  by  appellant 
in  making  up  his  case  on  appeal  {The  Code,  §  550,  and  Rule 
27,  Supreme  Court),  and  the  Judge  had  omitted  such  prayer 
and  the  exception  for  its  refusal  from  the  "  case  settled,"  a 
certiorari  would  lie  to  have  them  incorporated.  Lowe  v.  Elli- 
ott, 107  N.  C,  718. 

By  not  setting  out  such  an  exception  in  his  statement  of 
case  on  appeal,  the  appellant  has  waived  the  right  to  insist 
on  it. 

The  only  exception  stated  in  the  case  on  appeal  is  to  the 
refusal  to  admit  the  town  ordinance  in  evidence,  which  was 
offered  for  the  purpose  of  showing  its  invalidity.     For  the 
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purpose  of  the  exception  it  must  be  taken  that  the  hogs  were 
impounded  under  an  invalid  ordinance,  but  they  were  in  the 
custody  of  the  officer  and  the  owner  had  no  right  to  take  the 
law  in  his  own  hands  and  regain  possession  of  his  property 
by  violence  and  by  tearing  down  the  pound.  The  officer 
had  a  right  to  forbid  him,  and  to  prevent  the  property  being 
taken  out  of  his  custody  by  force. 

This  is  not  a  case  where  tbe  officer  is  on  trial  for  using 
excessive  force.  Nor  is  it  a  case  where  property  is  attempted 
to  be  taken  under  a  void  warrant  and  the  owner  resists  by 
force.  For  all  that  appears,  the  hogs  were  taken  on  process 
valid  on  its  face,  which  the  officer  was  compelled  to  execute, 
though  issued,  possiblj',  without  sufficient  legal  ground;  but 
that  was  not  a  matter  for  the  officer  to  decide  nor  the  defend- 
ant. It  was  a  matter  to  be  settled  by  the  Court.  Besides, 
the  hogs  had  been  taken  previously,  and  were  in  the  peace- 
able possession  of  the  officer. 

The  case  presented  is  as  to  the  right  of  the  defendant  to  tear 
down  the  town  pound  to  regain  possession  of  his  hogs  (taken 
possibly  under  an  illegal  ordinance)  after  being  forbidden  to 
do  so,  and  his  right  to  assault  the  officer  who  bade  him  desist, 
and  who,  when  the  defendant  did  not  stop,  with  a  flourish  of 
his  pistol  had  threatened  to  arrest  him.  That  the  defendant 
made  an  assault  is  uncontroverted.  The  defence  set  up  by 
the  exception  that  the  hogs  had  been  taken  under  an  invalid 
ordinance  is  not  sufficient.  The  defendant,  after  being  for- 
bidden by  the  officer,  should  have  desisted  and  have  sought 
to  get  back  his  hogs  by  lawful  process.  lie  had  no  right  to 
regain  them  by  means  of  a  breach  of  the  peace.  "  Two  wrongs 
will  not  make  a  right." 

In  State  v.  Hedrick,  95  N.  C,  624,  an  arrest  was  made  by 
one  who  had  been  illegally  deputed  to  serve  a  warrant  in  a 
civil  action.  On  the  party  arrested  attempting  to  escape, 
another  party  tripped  up  the  acting  officer  who  was  pursu- 
ing, it  was  held  that  such  other  party  was  guilty  of  an 
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assault.  In  Slate  v.  Armutead,  106  N.  C,  639,  it  is  said  that 
no  one  has  a  right  to  take  a  prisoner  from  the  custody  of  an 
officer  on  the  ground  that  such  prisoner  is  unlawfully  in 
arrest,  since  the  lawfulness  of  the  arrest  must  be  enquired 
into  without  resort  to  force.  The  property  being  committed 
to  the  custody  of  the  oflBcer  by  process  of  law,  he  had  the 
right  to  arrest  without  a  warrant  anyone  attempting  to 
take  it  from  him.  Braddy  v.  Hodges,  99  N.  C,  319.  The 
exigency  would  not  permit  him  to  get  a  warrant,  for  while 
he  was  off  looking  up  an  officer  to  issue  it,  the  property  with 
whose  safe-keeping  he  was  charged  would  be  taken. 
Per  curiam.  No  error. 


THE  STATE  v.  JOHN  W.  NEAL. 
Highway — Failure  to  Work — Warrant — Negative  Averments, 

The  warrant  against  one  for  refusing  to  work  on  a  public  road  must 
negative  the  payment  of  one  dollar  in  discharge  of  the  defendant's 
liability. 

This  was  a  criminal  action  for  failure  to  work  on  a  public 

road,  tried  on  appeal  from  a  Justice  of  the  Peace,  before 

Winston,  /.,  at  August  Term,  1891,  of  Orange  Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  Attorney  General,  for  the  State. 
Mr,  W,  A,  Guthrie,  for  defendant. 

Shepherd,  J.:  The  warrant  simply  charges  that  the 
defendant  "  wilfully  refused  to  attend  and  work  on  the  public 
road  after  being  lawfully  warned,  contrary  to  the  form  of 
the  statute,"  etc. 
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There  is  nothing  to  negative  the  payment  of  one  dollar 
in  discharge  of  the  defendant's  liability  to  perform  the  labor 
required  of  him.  No  amendment  was  asked  at  any  stage  of 
the  trial,  either  before  or  after  verdict,  and  upon  conviction 
the  defendant  moved  in  arrest  of  judgment. 

It  is  expressly  decided  that  the  motion  should  have*  been 
allowed.  State  v.  Pool,  106  N.  C,  698 ;  State  v.  Baker,  106 
N.  C,  758.  The  insuflBciency  of  the  warrant  was  not,  we 
presume,  called  to  the  attention  of  his  Honor,  the  argument 
before  him  being  addressed  totheconstitutionality  of  theact 
under  which  the  defendant  was  prosecuted. 

Error. 


THE  STATE  v.  ROANOKE  RAILROAD  AND  LUMBER 

COMPANY. 

Obstructing  Highway — Railway  Cromng — Indictment- 
Variance — Arrest  of  Judgment  in  Supreme  Court. 

1.  An  indictment  charging  a  railroad  company  with  obstructing  a  public 

road  by  the  use  of  plank  at  a  crossing,  is  fatally  defective  if  it 
does  not  charge  the  manner  of  the  misuse  of  the  plank,  as  plank 
may  be  used  for  such  a  purpose. 

2.  It  is  a  fatal  variance  in  an  indictment  for  obstructing  a  highway  at  a 

railroad  crossing,  to  prove  that  the  defendant  permitted  for  some 
time  a  dangerous  hole  to  remain  in  the  crossing. 

3.  Judgment  will  be  arrested  in  the  Supreme  Court  if  the  indictment  is 

defective,  although  no  motion  in  arrest  was  made  in  the  Court 
below. 

Crlminal  ACTION,  tried  before  Bryan,  J.,  at  May  Term, 
1891,  of  Bkaufort  Superior  Court. 

The  defendant  is  indicted  for  obstructing  a  public  road. 
The  indictment  charges  that  he  "  unlawfully  and  wilfully 
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did  obstruct  said  public  road  by  placing  in  and  across  it  cer- 
tain plank  where  the  road  of  said  corporation  (the  defend- 
ant) crossed  the  said  public  road,  so  that  the  good  citizens  of 
the  State  could  not,  nor  cannot  now,  cross  and  recross  over 
said  public  road  with  their  teams,  as  they  were  accustomed 
to  pass  and  repass,  and  so  continues  to  impede  and  obstruct 
said  road,  to  the  common  nuisance,"  etc. 

The  defendant  pleaded  not  guilty. 

On  the  trial  but  one  witness  was  examined,  and  the  mate- 
rial parts  of  his  testimony  were,  that  "  the  defendant's  road 
crosses  this  public  road  ;  the  company  did  not  have  Enough 
plank  ;  it  was  elevated  eight  or  ten  inches  above  the  public 
road ;  between  the  track  of  the  defendant's  road  and  the 
platform  which  sloped  to  the  track  was  a  hole.  This  hole 
was  eight  to  ten  inches  deep  from  top  to  bottom  ;lit  was  not 
safe  for  teams.  I  think  the  elevation  above  the  public  road 
was  eight  or  ten  inches — might  have  been  le^s.  The  hole 
was  on  the  north  side  of  defendant's  road  ;  the  hole  was 
there  about  April  or  May,  1890;  the  plank  had  slipped 
down,  leaving  the  hole;  the  plank  was  well  up  to  the  rail- 
road, when  I  first  saw  it;  the  lumber  road^was  not  down 
there  more  than  two  or  three  months  before  I  saw  it;  it  was 
there  some  time  before  there  was  any  hole ;  the  hole  was  as 
much  as  four  inches  wide." 

There  was  a  verdict  of  guilty,  and  judgment  for  the  State. 
The  defendant,  having  excepted,  appealed  to  this  Court. 

The  Attorney  General  and  Mr.  C.  F,  Warren,  for  the  State. 
Mr.  J.  H.  Smally  for  defendant. 

Merrimon,  C.  J.  (after  stating  the  facts) :  Accepting  the 
evidence  of  the  single  witness  for  the  State  as  true,  there  was 
a  substantial  variance  between  the  charge  as  laid  and  the 
proof.  The  charge  was  the  obstruction  of  the  public  road 
mentioned  "  by  placing  in  and  across  it  certain  plank  "  at 
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the  place  specified.  The  proof  was,  in  substance,  that  a 
dangerous  hole  in  the  crossing  was  permitted  to  be  and  con- 
tinue for  a  week  or  two,  occasioned  by  the  slipping  down 
of  a  plank  from  its  place.  The  constituent  facts  charged  were 
widely  different  in  their  substance  and  meaning  from  those 
proven.  The  indictment  charged  one  offence,  that  proven 
was,  in  substance,  as  to  the  constituent  fact,  a  distinct  and 
different  one.  In  such  case,  the  Court  should  direct  the  jury 
to  render  a  verdict  of  not  guilty. 

We  are  further  of  opinion  that  no  offence  is  sufficiently 
charged  in  the  indictment. 

The  defendant  is  a  railroad  company,  and  constructed  its 
railroad  across  the  public  road  specified  in  the  indictment. 
This  it  had  the  right  to  do  in  such  way  and  manner  "as not 
to  impede  the  passage  or  transportation  of  persons  or  prop- 
erty along  the  same,"  restoring  such  road  so  crossed  "to  its 
former  state  or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness."  TTic  Code,  §§  1710, 1957,  111  5,20, 
54.  In  constructing  such  crossing,  it  might  appropriately 
and  reasonably  use  plank,  timber,  earth,  etc.,  to  make  the 
same  such  as  the  statute  allows  and  intends,  and  as  the  pub- 
lic ease,  convenience  and  safety  require.  It  might  lawfully 
use  such  things  in  forming  and  securing  the  incline  on  each 
side  of  the  railroad  track,  so  as  to  provide  an  easy  and  safe 
passway  across  it  for  carriages,  wagons,  horses,  etc. 

It  was  not,  therefore,  unlawful  per  se  for  the  defendant  to 
use  plank  about  the  crossing  in  question.  Hence,  the  indict- 
ment ought  to  charge  appropriately  the  misuse  or  misappli- 
cation of  the  plank  in  placing  it  across  the  public  road  at 
and  about  the  crossing  in  such  way  and  manner  as  to  consti- 
tute the  offence  of  obstructing  the  public  road,  or  that  the 
same  was  allowed  by  the  defendant  to  become  ruinous,  out  of 
repair,  and  in  such  unlawful  condition  as  to  constitute  the 
offence.  The  material  facts  should  be  charged  with  such 
fullness  as  to  show  the  complete  offence. 
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Id  this  case  the  offence  is  not  so  charged.  Indeed,  no 
offence  is  sufficiently  charged.  How  the  plank  was  naisused 
or  misapplied  at  the  crossing  does  not  appear,  nor  is  it 
charged  that  the  defendant  suffered  it  to  become  ruinous,  out 
of  repair  and  in  such  improper  condition  as  to  obstruct  the 
public  road.  The  Court  oupht,  therefore,  to  have  quashed 
the  indictment  before  the  defendant  pleaded.  Or  failing  to 
do  that,  it  should,  after  verdict,  have  arrested  the  judgment. 
The  counsel  of  the  defendant  in  this  Court  insists  that  the 
judgment  of  the  Court  below  should  be  reversed  and  judg- 
ment there  arrested.  We  are  of  that  opinion,  and  so  direct. 
The  Court  seeing  the  whole  record,  including  the  indictment, 
should  have  entered  such  judgment  as  in  law  ought  to  have 
been  rendered  thereon.  That  it  did  not,  is  error.  Although 
a  motion  in  arrest  of  judgment  was  not  made  in  the  Court 
below,  it  may  be  made  here,  because  this  Court  sees  the 
whole  record  and  takes  notice  of  errors  appearing  in  the  record 
proper,  though  not  regularly  assigned  in  the  Court  below.  It 
must  appear  from  the  record  that,  in  some  aspect  of  it,  the 
judgment  rendered  is  warranted.  Here  it  does  not  appear 
that  any  offence  is  charged.  The  trial  and  verdict  were  imma- 
terial and  nugatory. 

Judgment  arrested. 
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THE  STATE  v.  L.  W.  VAN  DORAN. 

Practicing  Medicine — Indictment — Abandonment  of  Excep- 
tions ^ConMitution — Police  Power. 

1.  An  indictment  which  charges  that  the  defendant  did  practice,  or 

attempt  to  practice,  medicine,  etc. ,  is  not  defective  because  of  the 
use  of  the  disjunctive  conjunction. 

2.  To  constitute  the  offence  of  practicing  medicine  under  the  Act  of  1881. 

without  registration,  etc.,  it  is  not  necessary  to  allege  or  prove  the 
person  practiced  upon;  it  is  sufficient  if  the  defendant  held  him- 
self out  to  the  public  as  a  physician. 

3.  That  act  is  constitutional,  being  the  exercise  of  the  police  power  of  the 

State,  and  the  proviso  that  it  shall  not  apply  to  midwives  nor  to 
non-resident  consulting  physicians  does  not  bring  it  within  the 
inhibition  of  Const.,  Art.  1,  g  7,  prohibiting  exclusive  priWleges. 

4.  While  a  patent  medicine  vendor  is  not  within  the  statute,  yet  one  who 

holds  himself  out  to  the  public  as  a  physician,  makes  diagnoses  of 
diseases,  etc.,  cannot  protect  himself  because  he  administers  med- 
icines prepared  by  himself. 

5.  The  abandonment  of  exceptions  to  a  bill  of  indictment  for  a  misde- 

meanor, by  a  statement  in  defendant's  brief,  is  a  waiver  of  the 
defects. 

Shepherd,  J.,  dissenting. 

This  was  a  criminal  action  for  the  statutory  offence 
created  by  chapter  181  of  the  Laws  of  1889,  tried  at  the 
Spring  Term,  1891,  of  the  Superior  Court  of  Washington 
County,  before  Bryan,  J. 

The  indictment  was  in  form  as  follows: 

"The  jurors  for  the  State,  etc.,  *  *  *  present  that  L.  W. 
Van  Doran,in  Washington  County,  on  the  1st  day  of  March, 
1891,  unlawfully  and  wilfully  did  practice,  or  attempt  to  prac- 
tice, medicine  or  surgery,  the  said  L.  W.  Van  Doran  not  then 
and  there  hlaving  produced  and  exhibited  before  the  Clerk 
of  the  Superior  Court  of  said  county  a  license  obtained  from 
the  Board  of  Medical  Examiners  of  the  State  of  North  Caro- 


SEPTEMBER  TERM,  1891.  865 

State  v.  Van  Doran. 

lina,  or  a  diploma  issued  by  a  regular  medical  college  prior 
to  the  7th  day  of  March,  1^85,  nor  made  oaih  that  be  was 
practicing  medicine  or  surgery  in  the  State  prior  to  said  7th 
day  of  March,  1885,  and  not  then  and  there  having  obtained 
from  the  said  Clerk  of  the  Court  a  certificate  of  registration, 
and  not  then  and  there  having  a  temporary  license  so  to 
practice  medicine  or  surgery,  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  Slate." 

It  was  in  evidence  that  tlie  defendant  claimed  to  have 
graduated  at  a  medical  college  in  Chicago,  and  to  have  lost 
his  diploma.  There  was  no  evidence  of  a  license  from  the 
Medical  Board  of  North  Carolina,  but  the  defendant  had 
applied  to  the  Clerk  to  be  registered  as  a  physician,  and  his 
application  had  been  refused. 

The  Attorney  OenercU,  for  the  State.  ■ 

Mr.  A.  0.  Gaylord  (by  brief),  for  defendant. 

Avery,  J. — after  stating  the  facts:  Where  a  statute  makes 
two  or  more  distinct  acts,  constituting  separate  stages  of  the 
same  transaction,  indictable  (as  in  the  case  at  bar,  the  acts  of 
practicing,  or  attempting  to  practice,  medicine),  both  or  all 
may  be  charged  in  a  single  count  of  the  indictment.  1 
Wharton  Cr.  Law  (7th  Ed.),  §  390;  10  Am.  &  Eng.  Enc,  p. 
599d ;  StaU  v.  Bordeaux,  93  N.  C,  560 ;  State  v.  Parish,  104 
N.  C,  680. 

If  the  distinct  acts,  representing  the  successive  stages  of 
the  transaction,  were  connected  in  the  statute  by  the  word 
"  or,"  it  was  in  accordance  with  the  settled  precedents  in  draw- 
ing the  indictment  to  couple  the  independent  clauses  by 
using  the  word  "and"  instead  of  following  closely  the  lan- 
guage of  the  statute  and  using  "  or."  Bish.  on  Stat.  Cr.,  §  244*; 
iStefe  V.  //a?7>6r,  64  N.  C,  129. 

109  —  55 
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The  reason  for  discarding  the  disjunctive  and  substituting 
the  conjunctive,  was,  that  usually  the  alternative  charge  left 
the  defendant  in  such  doubt  as  to  the  nature  of  the  offence 
which  he  was  held  to  answer,  that  he  could  not  intelligently 
prepare  his  defence ;  as  where  an  indictment  charged  prop- 
erty alleged  to  have  been  stolen  in  "A  or  another"  giving  the 
prosecutor  the  opportunity  to  sustain  the  charge  by  proving 
the  property  in  any  human  being  in  the  world,  instead  of 
averring  that  it  was  the  property  of  A  and  another  (who  was 
shown  by  the  proof  to  be  his  partner).  State  v.  Capps,  71 
N.  C,  93 ;  State  v.  Harper,  64  N.  C,  1 30. 

But  upon  the  maxim,  cessante  raiioiie  cessat  et  ipsa  lex,  the 
better  rule  seems  now  to  be  that  "or"  is  only  fatal  when  the 
use  of  it  renders  the  statement  of  the  otfence  uncertain,  and 
not  so  when  one  term  is  used  only  as  explaining  or  illustra- 
ting the  other,  or  where  the  language  of  the  law  makes  either 
an  attempt  or  procurement  of  an  act,  or  the  act  itself,  in  the 
alternative,  indictable.     1  Wharton,  C.  L.,  §  294;  U.  S.  v.  Pat- 
ter,  6  McLean,  186.     Where  it  is  manifest  that  the  defendant 
cannot  be  embarrassed   by   uncertainty  in   preparing  his 
defence  by  reason  of  the  use  of  the  disjunctive  instead  of  the 
conjunctive,  if  the  form  ordinarily  used  in  drawing  the  indict- 
ment should  be  treated  as  an  established  precedent  essential 
in  all  cases,  it  would  be  an  arbitrary  and  unreasonable  rule. 
Taking  the  language  of  the  statute,  under  which  the  indict- 
ment in  U.  S.  V.  Pottery  supra,  was  drawn,  as  an  illustration, 
it  would  be  difficult  to  explain  how  the  accused  would  be  put 
to  disadvantage  or  left  in  doubt  in  making  his  preparation 
to  meet  the  accusation,  because  he  was  charged  with  "cutting 
or  causing  to  be  cut,"  and  was  uncertain  whether  the  State 
would  offer  testimony  tending  to  prove  the  commission  of  the 
one  act  or  the  other,  when  all  the  authorities  concur  in  stat- 
ing the  rule  to  be  that  if  the  usual  precedent  had  been  fol- 
lowed, and  the  language  employed  in  the  indictment  had 
been  "  cutting  and  causing  to  be  cut,"  the  prosecution  could 
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have  sustained  the  charge  by  proof  of  either  act,  thus  leav- 
ing the  defendant  in  equal  uncertainty.  10  Am.  &  Eng. 
Enc ,  Indictment,  16  (h) ;  State  v.  Keeter,  80  N.  C,  472 ;  Bishop, 
Stat.  Crimes,  §  244 ;  State  v.  Ellis,  4  Mo.,  475 ;  State  v.  Lock- 
tear.  Bush,  205;  Wharton,  Cr  PI.  &  Pr.,  §  252. 

But  if  we  admit  (as  many  authorities  tend  to  prove)  that 
where  no  statute  affecting  procedure  has  been  passed  to 
naodify  it,  it  is  a  rule  of  law  that  charges  of  the  acts  repre- 
senting the  different  stages  of  the  same  transaction  must  be 
coupled  by  the  word  "and"  in  the  indictment,  still  giving  a 
fair  interpretation  to  our  curative  act  {Tlie  ()ode,  §  1183),  we 
think  that  the  charge  is  expressed  '*  in  a  plain,  intelligible 
and  explicit  manner'*  (certainly  as  definitely  as  in  the  old 
prescribed  precedent),  that  sufficient  matter  appears  in  the 
indictment  to  enable  the  Court  to  proceed  to  judgment,  and, 
therefore  that  it  should  *'  Dot  be  quashed."  Stale  v.  Rhine- 
hart,  78  N.  C,  58 ;  State  v.  Walker,  87  N.  C,  541 ;  State  v.  Lan^, 
4  Ired..  113;  State  v.  Wilson,  67  N.  C,  456;  State  v.  Sprinkle, 
65  N.  C  463 ;  State  v.  Parker,  Ibid,  453.  The  defendant 
moved  in  arrest  of  judgment,  because  the  indictment  failed 
to  specify  upon  what  particular  person  he  practiced  medicine 
or  surgery.  The  governing  principle  to  be  applied  in  pass- 
ing upon  the  sufficiency  of  the  averments  in  an  indictment, 
is  that  the  nature  of  the  offence  charged  should  appear  so 
explicitly  and  plainly  from  its  terms  as  to  leave  the  defend- 
ant in  no  well  founded  doubt  in  preparing  to  meet  the  accu- 
sation. The  indictment  is  framed  under  section  5,  chapter 
181,  Laws  of  1889.  It  is  not  essential  that  the  prosecution 
should  show,  in  order  to  convict  under  the  statute,  that  the 
defendant  ever  prescribed  for  or  practiced  upon  a  particular 
patient,  but  it  would  be  sufficient  to  prove  that  he  held  him- 
self out  to  the  public  as  a  physician  or  surgeon,  and  invited 
or  solicited  professional  employment  from  any  who  might 
need  or  desire  such  service. 
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If  the  defendant  merely  held  himself  out  to  the  public  as 
a  physician  or  surgeon,  he  was  guilty  of  the  offence  created 
by  the  statute.    It  would  be  unreasonable,  therefore,  to  declare 
that  the  indictment,  upon  its  face,*  is  defective,  because  the 
charge  is  not  more  specific  in  describing  the  manner  of  prac- 
ticing or  attemping  to  practice.     The  precedents  found  in  the 
books  and  used  in  prosecutions,  under  similar  statutes,  tend 
to  sustain  our  position.    Bishop^s  Forms,  §§  996  to  1000.  The 
offence  seems  to  be  described  with  sufficient  certainty  in  the 
language  of  the  law,  and  no  extrinsic  proof  is  needed  to  bring 
it  within  its  terms.     This  indictment  is  not  analagous  to  the 
charge  of  disposing  of  mortgaged  property,  drawn  under  the 
Acts  of  1873-'4  and  1874-'5,  because  in  that  case,  as  the  Court 
declared,  the  words  "  dispose  of  in  their  literal  sense  were 
worse  than  a  drag-net,  and,  taken  with  reference  to  the  sub- 
ject at  hand,  they  might  mean  disposition  by  removing  from 
the  county,  concealing,  selling  or  by  the  actual  consumption 
of  such  as  were  fit  for  food."    State  v.  Pickens,  79  N.  C,  652. 
Besides,  there  were  certain  extrinsic  facts  that  it  was  essen- 
tial to  aver  and  prove.    StcUe  v.  Barnes,  80  N.  C,  376.    The 
offence  is  charged  in  the  indictment  in  such  terms  that  the 
defendant  cannot  be  guilty  of  it  without  being  brought  within 
the  express  meaning  of  the  statute,  and  this  has  been  declared 
a  test  of  its  sufficiency  in  such  cases.     Young's  Case,  15  Grat- 
tan  (Va.),  664.     It  has  been  stated,  as  an  established  rule,  that 
where  an  offence  is  prohibited  in  general  terms  in  one  sec- 
tion of  the  statute,  and  in  another  and  entirely  distinct  section 
the  acts  of  which  the  offence  consists  are  specified,  it  is  not 
necessary  that  anything  but  the  general  description  should 
be  set  out  in  the  indictment.     State  v.  Casey,  45  Me.,  436. 

Where  the  very  nature  of  a  charge  is  such  as  to  involve 
the  idea  of  attempting  to  engage  in  a  business,  or  unlawfully 
engaging  in  a  business  prohibited  by  statute,  there  is  not  the 
same  reason  for  specifying  the  act,  as  where  the  allegation  is, 
and  the  specific  proof  must  be  that  the  accused  was  guilty 
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of  a  single  unlawful  act,  which  would  constitute  a  distinct 
offence  as  often  as  the  act  might  be  repeated.  Bi^h6p  Stat. 
Crimes,  §1037 ;  People  v.  Adams,  17  Wend.,  475.  Thus,  if  the 
defendant  were  indicted  for  retailing,  every  distinct  sale  to 
the  same  or  different  persons  would  constitute  a  criminal 
offence,  while  separate  indictments  would  not  lie  for  every 
attempt  to  practice,  or  every  separate  solicitation  of  practice, 
within  the  statutory  period.     Slate  v.  Bryan,  98  N.  C,  644. 

It  is  too  late  to  question  the  constitutional  validity  of  a 
statute  enacted  in  the  exercise  of  the  police  power  of  a  State, 
and  purporting  to  protect  the  public  against  imposition  and 
injury  to  health  by  requiring  that  persons  who  engage  in  the 
practice  of  medicine  shall  submit  to  an  examination  con- 
ducted by  learned  physicians,  and  shall  produce  a  license 
from  such  competent  masters  of  the  medical  science.  Cooley 
Const.  Lim.,  596  (Star  page.) 

The  proviso  to  section  5  (under  which  the  bill  is  drawn) 
declares  that  "  this  act  shall  not  apply  to  women  pursuing 
the  avocation  of  midwife,  nor  to  reputable  physicians  or 
surgeons  resident  in  a  neighboring  State  and  coming  into  the 
State  for  consultation  with  a  registered  physician  of  this 
State."  The  comity  thus  extended  to  reputable  physicians, 
who  have  probably  been  subjected  to  some  suitable  test  of 
competency  (under  the  laws  of  the  States  in  which  they 
reside)  before  being  permitted  to  practice,  is  widely  different 
in  its  nature  from  the  attempt  to  grant  the  exclusive  privi- 
leges coming  within  the  inhibition  of  Art.  1,  §7,  Constitu- 
tion of  North  Carolina.  The  proviso  to  the  section  is  merely 
an  exception  to  a  restrictive  or  prohibitory  law,  inserted 
through  courtesy  to  sister  States  upon  the  assumption  that 
they  have  provided  amply  for  the  protection  of  the  health 
of  their  citizens  by  legislation  similar  to  ours,  and  with  the 
further  safeguard  that  our  own  registered  physicians  alone 
have  the  power  to  extend  this  courtesy  to  non-residents,  upon 
whose  opinions  they  may  place  a  high  estimate. 
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At  the  request  of  the  Solicitor  the  Court  charged  the  jury 
that  if  *^  the  defendant  attended  any  sick  person,  examined 
the  condition  of  such  sick  person  and  prescribed  the  medicine 
of  his  own  make  for  the  sick  person,  and  held  himself  out  to 
the  public  as  competent  to  prescribe  the  medicine  of  his  own 
make,  in  those  cases  wherein  it  was  the  proper  remedy  in  his 
opinion,  and  did  prescribe  it  in  such  cases,  the  defendant  had 
violated  the  criminal  law,"  and  should  be  found  guilty.  A 
witness  testified  that  the  defendant  examined  his  throat, 
diagnosed  the  disease,  declaring  it  to  be  catarrh, said  he  would 
cure  the  witness  for  ten  dollars,  and  prescribed  and  furnished 
some  pills  that  he  had  been  selling  as  a  proprietary  medi- 
cine. Another  witness  testified  that  the  defendant  stated, 
when  on  trial  before  the  Justice  of  the  Peace,  that  he  was  a 
practicing  physician  in  Washington  County.  Mr.  Armistead 
testified  that  the  defendant  told  him  that  he  had  a  right  to 
practice  medicine  and  intended  to  do  it;  that  he  did  not 
understand  the  defendant  to  say  that  he  used  only  his  own 
proprietary  medicine.  Dr.  Murray  visited  Mrs.  Mathews  and 
found  the  defendant  in  attendance  upon  her,  when  he  said 
that  he  had  as  much  right  to  practice  medicine  as  Dr.  Mar- 
ray,  a  registered  physician,  had.  He  had  medicine  in  the 
sickroom  and  said  he  was  giving  it  to  the  patient,  who  was 
having  fits — Indian  hemp  and  pulsatilla.  The  defendant, 
when  examined  in  his  own  behalf,  said  that  he  had  been 
called  to  see  plenty  of  sick  people,  and  "after  examining 
them,"  if  it  was  appropriate,  prescribed  his  medicine. 

We  think  that  the  instruction  embodied  the  law  applica- 
ble to  the  testimony  bearing  upon  the  charge.  An  unli- 
censed person,  claiming  to  be  a  physician  and  holding  him- 
self out  to  the  world  as  such,  cannot,  after  examining  a 
patient  who  has  askeJ  his  services,  diagnosing  the  disease, 
fixing  an  amount  or  price  for  which  he  will  cure  the  patient 
and  giving  him  a  prescription,  evade  the  law  by  proving 
that  the  medicine  administered  was  a  proprietary  remedy 
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prepared  and  sold  by  him.  If  such  were  the  law,  a  pre- 
tender, with  a  half  dozen  or  more  medicines  of  his  own 
mauufacture,  and  marked  as  nostrums  suitable  for  certain 
classes  of  diseases,  might  declare  himself  a  graduate  in 
medicine  and  capable  of  curing  diseases  of  all  kinds,  after 
examining  the  patient  and  determining  which  one  of  his 
ready-made  preparations  would  prove  the  panacea  to  meet 
the  particular  symptoms,  might  administerit  and  thus  defeat 
and  evade  this  salutary  law  passed  for  the  purpose  of  pre- 
venting quacks  from  masquerading  as  trained  medical  men. 
A  vendor  of  patent  medicines  who  does  not  pretend  to  diag- 
nose disease  and  determine  which  of  his  remedies  is  proper 
in  a  particular  case,  is  not  a  violator  of  this  statute ;  but 
that  avocation  cannot  be  used  to  shelter  one  who  is  practicing 
medicine  and  holding  himself  out  as  a  physician,  and  who 
varies  his  prescriptions  to  meet  symptoms  discovered  on  his 
own  examination. 

We  think  that  the  evidence  warranted  the  Judge  in  giving 
the  instructions  asked  by  the  Solicitor,  and  in  adding  that 
if  "  the  defendant  had  practiced  in  the  county  (Washington) 
within  two  years  without  first  having  registered  and  obtained 
a  certificate,  that  is,  prescribed  for  sick  persons,  or  held  him- 
self out  to  the  public  as  a  physician  or  surgeon,  he  was 
guilty."     State  v.  Bryan ,  supra. 

Defendant's  counsel,  in  his  brief,  says,  after  enumerating 
the  exceptions  to  which  we  have  adverted,  that  all  others 
are  abandoned.  He  does  not  insist  upon  the  motion  to 
quash  for  want  of  the  negative  averments  that  the  defendant 
was  not  a  reputable  physician,  etc.,  and  his  abandonment 
must  be  considered  as  complete  a  waiver  as  an  agreement  to 
cure  the  defect,  if  any,  except  by  amendment,  would  have 
been. 

■ 

Shepherd,  J.  (dissenting) :  Fully  sympathizing  as  I  do 
in  all  reasonable  efforts  to  free  the  administration  of  the  crim- 


872  IN  THE  SUPREME  COURT. 


State  v.  Van  Doran. 


inal  law  from  the  refinements  of  needless  technicalities,  I  am 
nevertheless  unable  to  concur  with  my  brethren  in  sustain- 
ing the  indictment  in  the  present  case.  The  defendant  is 
indicted  under  section  5,  chapter  181  of  the  Acts  of  1889, 
which  makes  it  a  criminal  offence  for  any  person  to  *'  prac- 
tice, or  attempt  to  practice,  medicine  or  surgery  in  this  State/' 
without  having  first  registered,  and  in  other  respects  com- 
plied with  the  law.  It  thus  appears  that  the  statute  has 
expressly  created  two  offences,  viz.,  the  commission  of  the 
inhibited  act,  and  the  attempt  to  commit  it.  These  offences 
are  so  distinct  that  in  the  latter  a  greater  particularity  is 
required  in  the  indictment,  this  Court  having  conclusively 
settled,  in  State  v.  Colvin,  90  N.  C,  717,  that  in  such  indict- 
ments some  overt  act  of  the  accused,  which,  in  the  ordinary 
course  of  things,  would  result  in  the  commission  of  the  par- 
ticular offence,  must  be  alleged  and  proved. 

The  offences  being  distinct,  it  seems  quite  clear  to  me  that 
they  cannot  be  charged  with  the  alternative,  and  I  am  un- 
able to  find  a  single  authority  in  which  such  an  indictment 
has  ever  been  sustained.  In  addition  to  the  elementary 
works  on  the  criminal  law,  wts  have  an  express  decision  of 
this  Court  that  such  a  bill  is  fatally  defective.  S*cUe  v.  Har- 
per, 64  N.  C,  130.  Even  the  very  statute  {The  Code,  §  1183) 
which  does  away  with  formal  ©bjeciions,  etc.,  provides  that 
the  offence  shall  be  set  forth  '*  in  a  plain,  intelligible  and 
explicit  manner  f  and  how  can  it  be  said  that  this  require- 
ment is  complied  with  by  charging  the  defendant,  as  Mr. 
Archbold  puts  it  (Crim.  Practice  &  PI.,  278),  "  with  having 
done  so  or  so." 

It  is  true  that  there  are  some  authorities  which  hold  that 
the  use  of  the  disjunctive  is  not  fatal  when  the  acts  repre- 
sent successive  stages  of  one  criminal  transaction,  as  when 
the  charge  is  "  cutting  or  causing  to  be  cut,"  but  it  must  be 
noted  that  these  cases  relate  only  to  one  distinct  offence,  and 
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rest  upon  the  idea  that  one  part  is  used  only  as  explaining  or 
illustrating  the  other. 

Mr.  Wharton  (Crim.  Law,  §  294)  shows  that  the  weight  of 
authority  is  even  against  this  practice,  for  he  says  that  if  the 
charge  is  "  in  the  disjunctive,  as  that  he  murdered  or  caused 
to  be  murdered,  forged  or  caused  to  be  forged,  burned  or 
caused  to  be  burned,  sold  spirituous  or  intoxicating  liquors 
*  *  *  *  it  is  bad  for  uncertainty."  After  citing  some  few 
American  decisions  to  the  contrary,  he  remarks  that  "  the 
principle  in  those  cases  seems  to  be  that  *  or '  is  only  fatal 
when  it  renders  the  statement  of  the  offence  uncertain,  and 
not  so  when  one  term  is  used  only  as  explanatory  of  or  illus- 
trating the  other."  It  is  very  difficult  to  understand  how 
the  mere  charge  thai  one  attempted  to  do  an  act  can  explain 
or  illustrate  that  act  when  already  completed. 

I  think  that  we  should  adhere  to  the  well  settled  rule  that 
alternative  charges  of  distinct  offences  ought  not  to  be  sus- 
tained. 

Pel*  curiam.  No  error. 


THE  STATE  v.  SPENCER  HADDOCK. 

Slander  of  Women — Indictmefit 

An  indictment  for  slandering  an  innocent  and  virtuous  woman,  charged 
that  defendant  "did,  by  words  spoken,  declare  in  substance  that 
said  L.  B.  was  an  incontinent  woman":  Held,  a  sufficient  descrip- 
tion of  the  offence  charged,  notwithstanding  the  alleged  slander- 
ous words  were  not  set  out. 

Criminal  action,  tried  before  Whitaker^  J.,  at  the  June 
Term,  1891,  of  the  Superior  Court  of  Pitt  County. 
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The  defendant  was  indicted  for  attempting  to  injure  and 
destroy  the  reputation  of  an  innocent  woman,  under  section 
1113  of  The  Code. 

The  indictment  was  as  follows : 

"  The  jurors  for  the  State  upon  their  oaths  present,  that 
Spencer  Haddock,  late  of  the  eount\'  of  Pitt  on  the  26th  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-one,  at  and  in  the  county  of  Pitt,  attempting,  wan- 
tonly and  maliciously  to  injure  and  destroy  the  reputation 
of  one  Lanv  Booth,  being  an  innocent  and  virtuous  woman, 
did  by  words  spoken,  declare  in  substance  that  the  said  Lany 
Booth  was  an  incontinent  woman,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State." 

The  counsel  for  defendant  moved  to  quash  the  bill  of  indict- 
ment, which  motion  was  allowed  and  the  State  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Davis,  J.:  By  section  1113  of  The  Code  it  is  made  a  mis- 
demeanor for  anyone  to  "  attempt,  in  a  wanton  and  malicious 
manner,  to  destroy  the  reputation  of  an  innocent  woman, by 
words  written  or  spoken,  which  amount  to  a  charge  of  incon- 
tinency."  The  defendant  is  indicted  under  this  section, and 
the  only  question  presented  for  our  consideration  is,  does  the 
indictment  ''  express  the  charge  against  the  defendant  in  a 
plain,  intelligible  and  explicit  manner." 

If  itdoes,  it  is  sufficient  See  The  Code,  §  1 183.  The  indict- 
ment follows  the  very  language  of  the  statute ;  but  it  is  said 
that  the  indictment  should  set  forth  the  words  *'spoken,"  and 
the  circumstances  under  which  they  were  spoken,  in  order 
to  enable  the  Court  to  see  whether  they  amount  to  a  charge 
of  incontinency,  and  to  enable  the  defendant  to  know  what 
he  is  to  answer. 
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The  charge  is  clearly  and  distinctly  made,  in  the  very  lan- 
guage of  the  statute,  that  he  wantonly  and  maliciously 
attempted  to  injure  and  destroy  the  character  of  Lany  Booth, 
an  innocent  and  virtuous  woman.  Whether  she  is  an  inno- 
cent and  virtuous  woman,  and  whether  he  has  attempted,  by 
words  spoken,  to  injure  and  destroy  her  character,  are  mat- 
ters for  proof. 

It  is  not  necessary  to  set  forth  the  words  by  which  the 
attempt  was  made.  The  offence  is  created  by  statute,  and  it 
is  sufBcient  if  the  indictment  follows  the  words  of  the  statute. 
State  V.  George,  93  N.  C,  568,  and  cases  cited.  The  Legisla- 
ture has  thought  wise  to  relax  the  stringency  of  the  common 
law  requirements  in  indictments  under  which  defendants 
frequently  escape  trial  and  punishment  by  informalities  and 
refinements.     The, Code,  §1183,  supra. 

In  the  case  of  State  v.  Eden,  95  N.C.,  693,  an  indictment, 
in  form  precisely  like  this,  was  before  this  Court  in  which 
there  was  a  motion  in  arrest  of  judgment.  That  was  the 
defendant's  appeal,  and  a  new  trial  was  awarded  because  of 
error  in  instructions  to  the  jury  upon  the  evidence,  but  the 
Court  refused  to  arrest  the  judgment.  It  is  true  that  the 
form  of  the  indictment  was  not  passed  on,  but  Smith,  C.  J., 
said:  "We  do  not  find  it  necessary  to  pnss  upon  the  form  of 
the  indictment,  *  *  *  since  we  propose  to  dispose  of  the 
appeal  upon  the  ruling  to  which  the  first  exception  is  taken, 
with  the  remark  that  similar  forms  of  indictment  have  been 
heretofore  before  this  Court,  and  acted  on  without  objection, 
for  these  alleged  defects."  State  v.  Eden,  supra,  and  cases 
there  cited. 

Error. 


1 
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THE  STATE  v.  BENJAMIN  WHITFIELD. 

Evidence  of  Declarations  and  Confessions — Duress. 

A  declaration  made  by  one  charged  with  a  criminal  offence,  to  the  offi- 
cer who  then  has  him  in  custody  and  handcuffed,  is  not  thereby 
rendered  incompetent  as  evidence.  To  constitute  the  duress 
which  will  exclude  such  declaration,  it  must  appear  that  it  was 
elicited  by  some  offer  or  threat  calculated  to  arouse  hope  or  fear 
in  the  mind  of  the  person  making  it. 

This  was  an  indictment  for  larceny  of  two  oxen,  tried  at 
the  Fall  Term,  1891,  of  the  Superior  Court  of  Pitt  County, 
before  Connor,  J. 

Other  testimony  having  been  offered  tending  to  prove  the 
guilt  of  defendant,  the  Solicitor  was  allowed  to  show  that 
after  the  defendant  had  been  arrested  on  a  Justice's  warrant 
and  committed  to  jail  to  await  a  trial  upon  the  charge  upon 
which  he  was  then  arraigned,  he  was  taken  by  virtue  of  a 
writ  of  habeas  corpus  ad  testificandum^  under  custody,  to  Wil- 
liamston  to  testify  in  the  Superior  Court  of  Martin  County. 

R.  W.  King,  the  Sheriff's  deputy  who  took  defendant  in 
custody  to  Williamston,  testified  as  follows:  "I  was  convey- 
ing defendant  from  Greenville  to  Williamston  under  an 
order  from  Judge  Connor  to  testify  in  a  case  from  Martin. 
He  was  in  custody  charged  with"  the  offence  for  which  he  is 
now  being  tried.  I  offered  him  no  inducement  to  talk  about 
it,  nor  said  to  him  that  it  would  be  better  for  him  to  tell 
about  it.  I  was  riding  along  the  road  in  a  buggy  with  him; 
he  had  one  handcuff  on  and  was  tied  to  the  buggy.  I  had 
the  warrant  upon  which  he  had  formerly  been  arrested  in 
my  pocket;  I  did  not  tell  him  that  I  had  the  warrant.  He 
knew  that  I  was  going  to  bring  him  back.  He  said  to  me 
that  he  bought  the  steers  from  a  man  by  the  name  of  Sam 
Sheppard,  near  Great  Swamp,  for  twenty  dollars,  and  oflFered 
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to  sell  them  for  twenty-two  dollars.  He  said  that  his  mother 
had  given  him  thirty  dollars  to  trade  upon.  I  asked  him 
why  he  did  not  try  to  get  his  cattle  back  after  he  got  out  of 
jail?  He  said  his  friends  advised  him  not  to  do  so,  and  that 
he  had  learned  that  it  might  give  him  some  trouble.  He 
said  that  he  went  to  Roper  City  and  Baltimore,  and  then 
came  back  to  Martin.  He  was  arrested  by  the  Sheriff  of 
Martin." 

To  these  declarations  the  defendant  objected,  for  that  he 
was  under  arrest  and  handcuffed  at  the  time.  The  Court 
overruled  the  objection,  for  that  it  appeared  from  the  state- 
ment of  the  deputy  Sheriff,  without  contradiction,  that  the 
said  declarations  were  voluntary.     Defendant  excepted. 

Defendant  testified  and  introduced  evidence  to  show  that 
he  bought  the  oxen  from  Samuel  Sheppard  along  the  public 
road  at  Great  Swamp,  and  that  he  used  money  loaned  him 
by  his  mother. 

There  was  evidence  both  corroborative  and  contradictory 
of  the  defendant's  statements. 

Verdict  of  guilty ;  motion  for  new  trial  for  error  in  admit- 
ting testimony  of  King ;  overruled  ;  appeal. 

The  Attorney  General y  for  the  State. 
No  counsel  for  defendant. 

Avery,  J.  (after  stating  the  facts) :  The  facts  that  a  defend- 
ant was  in  arrest  and  secured  by  a  handcuff  .placed  on  one 
hand  and  connected  by  a  chain  with  the  hugely  in  which  he 
was  riding  in  company  with  the  officer,  who  had  in  his 
pocket  the  warrant  under  which  he  had  been  committed  to 
jail  on  a  charge  of  larceny,  do  not  of  themselves  constitute 
duress  so  as  to  exclude  any  material  declaration  made  to 
the  officer  in  reference  to  the  commission  of  the  crime  of 
which  he  is  accused.  Unless,  in  such  case,  it  appeared  to  the 
Court  that  the  defendant  was  induced  to  make  the  confession 


878  IN  THE  SUPREME  COURT. 


State  v.  Telfaib. 


or  declaration  by  some  advantageous  offer  or  by  threats  or 
actual  force,  by  arousing  hope  or  exciting  fear  in  his  mind, 
it  was  not  error  to  admit  the  testimony  of  the  officer.  State 
V.  Sanders,  84  N.  C,  728 ;  Slate  v.  Bishop,  98  N.  C,  773;  State 
V.  Graham,  74  N.  C,  646 ;  State  v.  Efler,  85  N.  C,  585 ;  State 
V.  Howard,  92  N.  C,  772. 
There  was  no  error.     The  judgment  below  must  be 

Affirmed. 


THE  STATE  v.  EDWARD  TELFAIR. 
Assault,  secret — Evidence  of  Identity. 

Upon  the  trial  of  an  indictment  for  a  secret  assault,  prosecutor  testified 
that  he  was  shot  in  the  evening  by  some  one  standing  behind  a 
fence  about  six  steps  distant;  that  he  could  see  a  person  at  that 
time  of  the  day  for  fifty  yards,  and  he  saw  the  person  who  shot  as 
he  ran  off;  that  his  size,  complexion  and  appearance  was  that  of 
defendant:  that  his  assailant  wore  a  shirt  like  that  worn  by  defend- 
ant on  the  preliminary  trial,  two  days  afterwards.  It  was  also  in 
evidence  that  the  tracks  made  by  the  assailant  corresponded  with 
the  shoes  worn  by  defendant:  Held,  that  the  evidence  of  the  iden- 
tity of  the  defendant  was  sufiicient  to  be  submitted  to  the  jury 
and  warrant  a  verdict  of  guilty. 

* 

This  was  an  indictment  for  a  secret  assault  (drawn  under 
chapter  32,  Laws  of  1887),  tried  at  the  Fall  Term,  1891,  of 
the  Superior  Court  of  Pitt  County,  before  Connor,  J. 

The  prosecutor  testified,  among  other  things,  that  the 
defendant  lived  near  to  him  in  the  same  township,  in  Pitt 
County;  was  known  to  him  and  had  traded  at  his  store,  and 
that  on  the  26th  of  May  previous  he  was  going  from  his  home 
to  his  store,  about  7:30  p.  m.,  when  some  one,  who  was  stand- 
ing behind  a  fence,  fired  a  gun  loaded  with  B.  B.  and  buck- 
shot, one  of  the  shot  striking  witness,  others  passing  through 
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his  clothes  and  still  others  lodging;  in  the  trees  near  by  the 
witness.  The  person  did  not  move  till  the  witness  enquired 
-who  it  was,  and  then  he  ran  off.  The  witness  stated  that  he 
recognized  a  dark -checked  shirt  which  the  person  was  wear- 
ing ;  that  he  saw  a  colored  boy  of  about  the  size  and  height 
of  the  defendant  and  clean  shaven,  and  that  on  the  second 
DQorning  afterwards,  when  the  defendant  was  brought  to  trial, 
he  was  wearing  a  dark-checked  shirt,  exactly  like  the  one 
worn  by  the  person  who  shot  him,  and  that  the  gun  used  was 
a  single-barreled  musket. 

As  soon  as  the  Justice  of  the  Peace,  Mr.  Laugh inghouse, 
could  be  found  on  the  next  day,  the  prosecutor  procured  a 
warrant  for  the  arrest  of  defendant,  and  then  examined  the 
track  and  found  it  was  made  by  a  number  seven  shoe  that 
had  been  run  down.  The  shoe  worn  by  the  defendant  at  the 
trial  was  run  down. 

On  cross-examination  the  prosecutor  stated  that  he  could 
have  seen  a  man  one  hundred  yards  away  when  he  was  shot; 
thai  the  defendant  ivas  about  six  steps  from  him  when  the  shot  was 
Jired,  and  he  could  see  at  that  place  fifty  yards,  and  he  saw  the 
defendant  as  he  started  to  run.  The  witness  testified  also  that 
a  shoe  exhibited  to  him  on  the  trial  was  the  one  he  saw  next 
day. 

Mr.  Laughinghouse,  the  Justice  of  the  P^ace,  testified  that 
he  asked  the  prosecutor  the  next  day  why  he  thought  that 
the  defendant  shot  him,  and  prosecutor  replied  that  he  knew 
it  by  his  size  and  the  color  of  his  shirt,  which  the  prosecutor 
described  to  him.  The  witness  also  testified  that  he  placed 
the  shoe  given  him  by  the  officer  in  one  of  the  tracks  near 
the  alleged  place  of  shooting  and  it  fitted  the  track  exactly, 
and  he  afterwards  tried  it  on  defendant's  foot  and  it  was  of 
the  same  size  that  he  wore. 

Mr.  Holliday  testified  that  the  track  where  the  person 
appeared  to  be  standing  was  eleven  inches  long,  where  he 
was  running  eleven  and  one-fourth  inches  long  (it  being  in 
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evidence  that  defendant  wore  a  number  seven  shoe  and  that 
the  length  of  that  number  was  eleven  inches).  .That  witness 
further  testified  that  the  defendant  was  working  in  a  field 
where  he  could  see  him,  on  the  day  before  the  shooting,  and 
left  the  field  a  considerable  time  before  the  usual  hour  of 
quitting  work. 

The  witness  stated  that  he  recognized  the  shoe  exhibited 
at  the  trial  as  the  one  worn  by  the  defendant  the  day  before 
the  shooting.  The'shoe  which  the  defendant  used  in  chop- 
ping cotton  was  run  down.  The  shoe  shown  on  the  trial  was 
cut  across  the  toe  (the  prosecutor  having  testified  that  the  cat 
across  the  toe  appeared  at  the  trial  to  be  fresh).  A  diagram 
showing  the  positions  of  the  prosecutor  and  the  person  who 
shot  him,  the  roads,  location  of  tracks  examined  and  of  the 
store  and  home  of  the  prosecutor  and  the  home  of  defendant. 

The  defendant's  counsel  offered  no  testimony,  and  asked 
the  Court  to  instruct  the  jury  that  the  evidence  makes,  at 
best,  nothing  more  than  a  weak  probability  of  defendant's 
identity  as  the  person  who  committed  the  assault.  To  the 
refusal  so  to  charge,  defendant  excepted.  Verdict  of  guilty. 
Defendant  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Avery,  J. — after  stating  the  facts :  The  defendant's  request 
for  instruction  was  equivalent  to  a  demurrer  to  the  strongest 
phase  of  the  testimony  which  is  presented  in  the  foregoing 
summary,  of  those  facts  tending  to  establish  his  guilt.  This 
evidence,  together  wilh  other  testimony  tending  to  explain 
or  contradict  it,  which  it  is  not  necessary  to  set  forth  here, 
should,  unquestionably  have  been  submitted  to  the  jury  to 
determine  whether  they  entertained  any  reasonable  doubt  of 
the  defendant's  guilt.     There  is  no  exception  to  the  terms  of 
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the  charge,  which  seems  to  hav0  been  conceived  in  a  spirit 
of  fdirnes3,  if  not  of  liberdlity,  towards  the  prisoner. 

The  testimony  of  the  prosecutor,  if  not  sufficient  of  ilself 
to  go  to  the  jury  on  the  question  of  identity,  is  strengthened 
by  proof  that  the  defendant's  shoes,  which  had  been  run 
down,  fitted  in  the  tracks  made  by  the  person  who  committed 
the  assault  and  also  on  the  foot  of  defendant.  Besides,  one 
"witness,  Holliday,  swore  to  the  absolute  identity  of  the  shoes 
worn  by  the  defendant  on  the  afternoon  just  before  the  shoot- 
ing, when  he  left  the  field  at  an  unusual  hour,  and  the  shoes 
exhibited  on  the  trial,  and  which  the  officer  making  the 
arrest  testified  that  he  found  in  the  defendant's  house.  The 
prosecutor  testified  that  the  size,  height,  complexion  and 
appearance  of  the  man  who  shot  were  those  of  the  defend- 
ant according  to  his  best  judgment,  and  that  the  shirt  worn 
by  the  person  who  shot  him  at  a  distance  of  six  steps,  was, 
in  his  opinion,  that  worn  by  the  defendant  on  the  prelimi- 
nary trial  two  days  after,  it  being  possible  for  the  witness  to 
see  a  man  plainly  fifty  yards,  looking  from  his  standpoint, 
when  shot,  in  the  direction  in  which  his  assailant  stood  and 
subsequently  ran.  These  facts,  admitted  by  the  request  in 
the  nature  of  a  demurrer,  were  sufficiently  strong  to  make  it 
the  duty  of  the  Judge  to  submit  them  to  the  jury,  and  to 
warrant  the  verdict  of  guilty  returned  by  them.  The  con- 
tradictory and  explanatory  testimony  elicited  from  the  wit- 
nesses was  presented,  or  might  have  been  presented,  to  the 
jury  on  the  argument  by  counsel  in  their  bearings  upon  the 
question  of  guilt.  It  was  the  province  of  the  jury  to  weigh 
all  of  the  evidence,  which  we  assume  they  did. 

A  review  of  the  testimony  (which,  as  it  is  insisted,  is  insuf- 
ficient to  justify  the  verdict),  and  a  comparison  of  it  with 
that  held  to  be  sufficient  to  go  to  the  jury  in  other  cases,  will 
show  that  testimony  not  so  satisfactory  has  been  held  suffi- 
cient to  sustain  a  verdict  of  guilty.     State  v.  Atkinsoriy  93 
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N.  C,  519;  Slate  v.  Ptmell,  94  N.  C,  965;  Sitofe  v.  McBryde, 
97  N.  C,  393 ;  Stale  v.  Christmas,  101  N.  C,  749. 

Placing  the  most  liberal  construction  upon  the  evidence, 
the  prosecutor  testified  to  the  positive  identity  of  the  shirt  worn 
by  the  prisoner  at  the  trial,  two  days  after  the  shooting,  with 
that  worn  by  the  person  who  shot  him,  and  corroborated  tbis 
opinion  by  the  statement  that  his  assailant  was  about  the 
same  height,  size  and  complexion,  and,  like  the  prisoner,  was 
clean  shaven,  and  that  he  made  the  track  subsequently  exam- 
ined by  the  witness  with  what  appeared  to  be  a  run-down 
shoe.  The  identification  of  the  shoe  worn  by  him  on  the 
previous  afternoon  and  fitting  it  in  the  track  by  other  wit- 
nesses, form,  together  with  the  prosecutor's  evidence,  a  net- 
work of  circumstances  so  strong  as  to  leave  no  room  for  ques- 
tion as  to  the  correctness  of  his  Honor's  holding  that  there 
was  testimony  which  it  was  his  duty  to  submit  to  the  jury. 

We  have  not  construed  the  language  used  by  the  prosecu- 
tor on  his  cross-examination  according  to  its  literal  mean- 
iog,  but  have  interpreted  his  whole  statement  together. 

Stokes  said,  among  other  things,  "  I  could  see  fifty  yards  at 
that  place  Defendant  was  about  six  steps  from  me  when 
he  shot.  I  saw  him  as  he  started  1o  run."  Taking  this 
detached  statement  literally,  and  construing  it  without  refer- 
ence to  the  qualifying  language  used  by  the  witness,  it  is  an 
absolute  assertion  that  he  recognized  the  defendant  when  he 
started  to  run  immediately  after  firing  the  gun.  Whether 
the  prosecutor  claimed  to  have  identified  the  defendant  at 
that  moment  and  gave  the  description  of  the  dress,  size  and 
complexion  solely  for  the  purpose  of  corroborating  his  posi- 
tive claim  of  recognition,  or  whether  his  opinion  of  the  iden- 
tity of  his  assailant  and  the  accused  was  founded  upon, 
instead  of  being  justified  by.  the  description  he  has  given,  in 
either  view  there  was  testimony  which  took  the  case  beyond 
that  pale  within  which  the  Court  could  discuss  its  weight. 
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Slate  V.  Perkins,  104  N.  C,  710.  The  evidence  was  not  clearly 
inconclusive  as  to  the  defendant's  guilt,  and  it  would  have 
been  error  to  have  so  held  and  to  have  withdrawn  the  case 
from  the  consideration  of  the  jury.  State  v.  Dixon,  104 
N.  C,  704. 

Affirmed. 
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ACCOUNT : 
Final,  468. 

ACTION : 

Against  the  State,  187. 

For  money  received.  698. 

Former,  401. 

Splitting.  571. 

To  recover  penalty  for  burning  woods,  574. 

ACTION  TO  RECOVER  LAND  : 

1.  In  an  action  to  recover  land — a  trial  by  jury  having  been  waived 

—a  witness  was  permitted  to  state  that  certain  persons  "  took 
possession,*'  *' remained  in  possession, ''  and  *'had  possession'* 
of  the  disputed  premises,  without  giving  the  specific  acts  of 
the  parties  in  respect  to  their  occupation  :  Heldf  that  although 
possession  is  a  mixed  question  of  law  and  fact,  the  testimony 
was  properly  admitted,  and.  in  the  absence  of  conflicting  evi- 
dence, the  Court  was  warranted  in  accepting  the  expressions  as 
astatement  of  the  fact  of  actual  occupation.  Bryant.  Spivey,  57. 

2.  Every  possession  is  taken  to  be  on  possessor's  own  title  until  the 

contrary  is  shown.     Ibid. 

3.  In  an  action  to  recover  land,  the  plaintiffs  claimed  by  descent  from 

their  father,  and  the  defendants  set  up  title  under  a  judicial  sale 
in  a  special  proceeding  to  make  assets  to  pay  the  father's  debts, 
and  it  appeared  on  the  trial  that  one  of  the  heirs  at  law  had  not 
been  made  party  to  the  proceeding :  Held,  that  while  the  other 
heirs,  who  had  been  made  parties,  could  not,  in  the  action  to 
recover  land,  collaterally  attack  the  validity  of  the  decree  and 
sale  under  the  special  proceeding,  and  were  estopped  thereby, 
the  heir  who  had  not  been  made  party  should  be  permitted  to 
prosecute  the  suit  for  his  undivided  share.  Dickens  v.  Long,  165. 

4.  Where  plaintiff  took  possession  of  land  under  a  deed  from  a  mar- 

ried woman  without  privy  examination,  and  remained  in  pos- 
session for  six  years,  and  until  it  was  purchased  by  defendant 
under  execution  against  plaintiff,  plaintiff  is  not  estopped  from 
maintaining  an  action  under  a  deed  executed  by  such  married 
woman  with  privy  examination,  subsequently  to  such  execution 
sale.    Miller  v.  Bumgardner,  412. 

5.  In  such  action  defendant  may,  under  his  plea  of  ^  general  denial, 

assert  plaintiff's  adverse  possession  under  the  firjt  dd3d,  which 
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18  color  of  title,  and  that  of  himself  as  the  purchaser  under  exe- 
cution, the  joint  possession  being  for  a  period  of  more  than  seven 
years.    MiUer  ▼.  Bumgardner,  413. 

6.  In  such  action,  where  plaintiff  relied  upon  the  coverture  and 

infancy  of  her  grantor  to  avoid  the  adverse  possession  relied 
upon  by  defendant,  and  it  appeared  that  after  the  execution  of 
the  first  deed  the  husband  of  the  feme  covert  died,  if  such  feme 
attained  her  majority  before  her  second  marriage,  the  statute 
of  limitations  was  put  in  motion  against  her  and  the  plaintiff, 
her  grantee,  which  was  not  arrested  by  her  second  marriage, 
and  the  onus  of  showing  that  such  feme  married  the  second 
time  before  attaining  her  majority  is  upon  the  plsintiff.    Ibid. 

7.  In  an  action  to  recover  land,  the  plaintiff  will  not  be  entitled  to 

recover  for  rents  and  damages  for  a  longer  period  than  three 
years  preceding  the  commencement  of  the  suit,  except  in  those 
cases  where  the  defendant  sets  up  a  claim  for  improvements. 
Jones  V.  Coffey,  515. 

8.  In  an  actipn  to  recover  land,  the  plaintiff  may  recover  upon  the 

equitable  title,  although  not  pleaded,  when  the  Court  would,  in 
a  direct  proceeding,  correct  a  formal  defect,  or  where  the  dry 
legal  title  is  outstanding  in  another ;  cUiter,  when  extrinsic  evi- 
dence is  necessary  to  establish  the  equitable  ownership.  So,  in 
this  action,  plaintiff  may  recover  upon  a  deed  of  a  commissioner 
of  the  Court  without  seal.    Geer  v.  Oeer^  679. 

9.  A  complaint  which  states  that  the  plaintiff  is  the  equitable  owner 

of  land,  but  sets  forth  no  facts  in  support  of  the  equitable  titlet 
except  that  plaintiff  has  a  bond  for  title  from  a  third  party,  does 
not  state  a  cause  of  action,  and  the  action  will  be  dismissed  in 
the  Supreme  Court,  upon  motion.  Leathervoood  v.  Ftdbright,  688. 

10.  In  an  action  to  recover  land,  plaintiffs  claimed  under  an  execu- 
tion sale  of  the  property  of  L. ,  alleging  that  they  thereby  acquired 
a  one-sixth  interest  in  the  tract,  but  on  the  trial  offered  no  other 
evidence  of  their  title  than  a  deed  made  by  said  L.  and  eight 
other  persons  to  defendant  for  said  land :  Held,  the  plaintiffs 
were  not  entitled  to  recover,  the  evidence  not  being  sufficient  to 
show  that  L.  had  a  one-sixth  or  one-ninth  share.  Bennera  v. 
Rhinehart,  701. 

ADMINISTRATION  : 

1.  It  is  the  duty  of  an  administrator,  without  undue  delay,  to  apply 
for  license  to  convert  the  real  estate  of  the  decedent's  lands  into 
assets  to  pay  debts,  and  if  he  fails  to  do  so,  the  Courts,  at  the 
instance  of  any  creditor,  will  compel  him  to  discharge  this  duty. 
Clement  v.  Cozart,  173. 
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2.  The  defendant  was  appointed  administrator  in  1868;  in  1868  the 

plaintiflfs — next  of  kin — instituted  an  action  on  the  defendant's 
bond  for  an  account  and  settlement,  in  which  there  was  a  refer- 
ence, but  DO  report  was  made,  and  in  1870  the  action  was  dis- 
missed at  plaintiffs'  cost,  from  which  there  was  no  appeal.  In 
188^,  upon  plaintiffs*  application,  a  citation  issued  to  defendant 
to  file  his  final  account,  and  upon  such  filing  there  was  a  full 
investigation,  both  parties  bfing  present,  which  resulted  in  a 
small  balance  due  the  defendant.  The  plaintiflf  being  dissatis- 
fied therewith,  brought  the  present  action  upon  the  administra- 
tion bond :  Held,  that  it  was  barred  by  the  former  judgment  in 
1870  and  the  proceedings  subsequently  before  the  Clerk  on  the 
filing  of  the  final  account.    Collins  v.  Smithy  468. 

3.  An  administratrix  was  appointed  in  1870.  and  died  in  1877,  before 

closing  the  administration ;  in  1889  an  administrator  de  bonis  non 
was  appointed,  who  brought  an  action  against  the  sureties  of  the 
first  administrator  for  breach  of  the  bond  of  their  principal: 
Held,  that  there  being  no  one  in  esse  from  the  death  of  the  first 
administrator,  till  the  quali  float  ion  of  the  administrator  de  bonis 
non,  who  could  sue,  that  time  should  not  be  counted  in  applying 
the  statute  of  limitations.    Brawley  v.  Brawley,  524. 

Conveyance  by  executor,  417. 

Executor  of  mortgagee  may  exercise  power  of  sale,  520. 

Settlement  of  administrator  with  guardian,  675. 

ADVANCEMENT : 

The  fact  that  a  father  conveyed  to  his  son  a  tract  of  land  worth 
$1,200,  for  a  recited  valuable  consideration  of  $400,  will  not  pre- 
vent the  grantee  from  being  charged  with  the  difference  as  an 
advancement,  if  it  was  the  purpose  of  the  grantor  to  do  eo;  and 
the  purpose  to  treat  it  as  an  advancement  may  be  proved  by 
parol  evidence.    Barbee  v.  Barbee,  299.  • 

By  landlord  to  tenant,  124. 
ADVERSE  POSSESSION  :    See  Possession. 

AFFIDAVIT: 

When  suflScient  to  support  an  order  for  the  examination  of  the 
debtor  in  supplementary  proceedings,  105. 

AGENCY: 

In  an  action  seeking  to  charge  defendant  for  the  acts  of  one  who 
was  alleged  to  be  its  agent,  there  was  no  direct  testimony  of 
the  agency,  but  plaintiff  relied  upon  a  variety  of  circumstances 
from  which  the  agency  could  be  inferred:  Held,  to  be  error, 
especially  when  specific  instructions  in  that  respect  had  been 
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asked,  to  submit  the  question  of  agency  to  the  jury  as  an  open 
one.    Rumbough  v.  Improvement  Co.,  703. 

Bailment. 

Deputy  Sheriff  agent  of  Sheriff,  1. 

Attorney  agent  for  client,  83,  93. 

AGRICULTURAL  LIEN:    See  Lien. 

AMENDMENT :   See  alto  Pleading. 

1.  Upon  an  appeal  in  a  civil  action  from  the  Court  of  a  Justice  of 

the  Peace  to  the  Superior  Court,  the  latter  has  power  to  amend 
the  pleadings  and  allow  new  pleas  of  matters  or  defence  to  be 
set  up.  and  its  action  in  this  respect  is  not,  ordinarily,  review, 
able.     Moore  v.  Oarner,  157. 

2.  If  it  had  appeared,  during  the  progress  of  the  trial,  that  the  evi- 

dence sustained  issues  embodying  the  averment  of  payment  of 
the  purchase*  money  by  the  plaintiff,  an  amendment  would  have 
been  permitted  in  the  Supreme  Court,  and  the  action  would  not 
have  been  dismissed.     Leatherwood  v.  Fulbright,  683. 

APPEAL: 

1.  It  is  not  the  professional  duty  of  an  attorney  at  law  to  have  the 

record  printed  on  appeal  to  the  Supreme  Court,  and  when  he 
assumes  to  do  so,  he  acts  simply  as  the  agent  of  the  appellant, 
who  is  bound  by  his  negligence  in  that  respect.  Edxcards\. 
Henderson  y  83. 

2.  The  fact  that  an  attorney,  who  had  been  entrusted  by  his  client 

with  the  duty  of  having  a  record  on  appeal  printed,  forgot,  in 
the  press  of  other  business,  to  have  the  transcript  printed  within 
the  time  prescribed  by  the  rules  of  this  Court,  is  not  sufficient 
cause  to  strike  out  an  order  dismissing  the  appeal.     Jhid. 

3.  Ic  must  appear  in  the  record  that  an  appeal  was  duly  taken,  other- 

wise it  will  be  dismissed.     Hotcell  v.  Jones,  102. 

4.  If  the  record  shows  an  appeal;  but  there  is  no  case  on  appeal  set- 

tled (in  those  cases  where  such  '"case"  is  required),  the  appeal 
will  not  be  dismissed,  but  the  judgment  below  may  be  affirmed 
on  motion  of  appellee,  if  there  are  no  errors  in  the  record  proper. 
Ibid, 

5.  Upon  an  appeal  in  a  civil  action  from  the  court  of  a  Justice  of  the 

Peace  to  the  Superior  Court,  the  latter  has  power  to  amend  the 
pleadings  and  allow  ne'w  pleas  or  matters  of  'defence  to  be  set 
up,  and  its  action  in  this  respect  is  not,  ordinarily,  reviewable. 
Moore  v.  Garner,  157. 

6.  The  findings  of  fact  by  a  Justice  of  the  Peace,  upon  a  motion  to 

vacate  a  judgment  for  excusable  neglect,  are  reviewable  on 
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appeal  by  the  Superior  Ck>urt,  but  the  findings  of  fact  by  the 
Superior  Court  upon  such  motion  and  appeal  are  not  reviewable 
by  the  Supreme  Ck)urt.    Finlayson  v.  Accident  Co,,  196. 

7.  Upon  a  motion  to  vacate  a  judgment  rendered  by  a  Justice  of  the 

Peace  there  was  judgment  denying  the  motion,  and  an  appeal 
was  taken  to  the  Superior  Court:  Held,  in  the  absence  of  any 
evidence  of  notice  of  appeal,  within  ten  days  from  the  original 
judgment,  it  would  be  presumed  the  appeal  was  from  the  judg- 
ment refusing  the  motion  to  vacate,  and  not  from  the  judgment 
upon  the  merits  of  the  action.     Ilyid, 

8.  An  appellant  i^  not  entitled  to  notice  of  a  motion  to  dismiss  an 

appeal  for  failure  to  comply  with  the  rules  in  respect  to  the 
transmission,  docketing  and  printing  the  record.  Johnston  v. 
Whitehead,  207. 

9.  Where  an  action  was  tiied  in  June,  1H90,  and  an  agreement  was 

made  whereby  appellant  was  allowed  until  January,  1891.  to 
perfect  his  case,  but  he  failed  to  have  the  case  docketed  or  apply 
for  a  certiorari  at  Spring  Term,  1891.  of  this  Court,  when  the 
appeal  was  dismissed:  Held,  he  was  not  entitled  to  have  his 
appeal  re  instated.     Ibid. 

10.  An  exception  for  failure  to  give  an  instruction  requested  should 

point  out  the  error  complained  of,  and  if  it  involves  any  ques- 
tion as  to  evidence  offered,  that  evidence  should  be  set  out. 
Coltrane  v.  Lamb,  209. 

11.  When  a  I'cwirc  de  novo  is  awarded  by  the  Supreme  Court  the 

cause  goes  back  for  trial  upon  the  whole  case  (unless  restricted 
to  specific  issues)  as  if  no  former  trial  had  t^ken  place.  Beville 
V.  Cox,  265. 

12.  The  superior  Court  is  not  bound  to  recognize  supplemental  addi- 

tions voluntarily  made  by  a  Justice  of  the  Peace  to  the  tran- 
script of  the  record  of  an  appeal  from  him.    Ibid. 

13.  Where,  in  an  action  before  a  Justice  of  the  Peace,  the  plaintiff 

included  in  her  complaint  demands,  of  only  some  of  which  that 
Court  had  jurisdiction,  and  on  appeal  to  the  Superior  Court 
recovered  judgment  upon  that  portion  which  was  cognizable 
before  the  Justice  of  the  Peace:  Held,  the  judgment  would  be 
sustained.    Ibid. 

14.  Where  there  is  no  statement  of  case  on  appeal,  or  assignment  of 

error  in  the  record,  the  judgment  will  be  affirmed.  Lovic  v. 
Insurance 'Co.,  H()2. 

15.  An  appeal  lies  from  the  action  of  the  Board  of  County  Commis- 

sioners confirming  the  report  of  a  jury  ]a>  ing  out  a  road,  not- 
withstanding there  was  no  appeal  from  the  original  order  allow- 
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ing  the  road  and  appointiog  a  jury  to  locale  it.  Lambe  ▼.  Low, 
806. 

16.  An  appeal  from  a  refusal  to  dismiss,  before  final  judgment,  is  pre- 

mature.   Ibid, 

17.  When  the  record  on  appeal  does  not  set  forth  the  pleadings,  nor  an 

agreed  state  of  facts  in  lieu  thereof,  the  cause  will  be  remanded. 
Wyatt  V.  Railroad,  306. 

18.  An  appeal  from  the  refusal  of  a  motion  to  dismiss  an  action  for 

want  of  proper  service  of  process,  taken  before  final  judgment, 
is  premature  and  will  not  be  considered.  The  better  practice  u 
to  note  an  exception  and  proceed  with  the  trial.  QuUford 
County  V.  The  Georgia  Co,,  310. 

1 9.  Special  instructions  requested  after  the  Judge  concluded  his  charge 

will  not  be  considered,  although  the  refusal  to  give  them  was 
not  put  upon  the  ground  that  they  were  not  asked  in  apt  time. 
Po8ey  V.  PattoUt  455. 

^.  That  the  Judge,  during  the  progress  of  the  trial,  made  a  memo- 
randum in  small  letters  and  figures  on  the  paper  containing  the 
issues,  which  corresponded  with  the  answer  given  by  the  jury  to 
that  issue,  which  he  inadvertently  omitted  to  erase  before  hand- 
ing the  paper  to  the  jury,  cannot  be  first  excepted  to  in  the 
appellant's  case  on  appeal,  where,  upon  discovering  the  memo- 
randum, the  jury  informed  the  Court  that  they  had  given  the 
matter  no  consideration,  and  the  Court  was  not  requested  to  set 
aside  the  verdict  for  that  reason.    Ibid, 

21.  The  statute  in  reference  to  appeals  (Ch.  192,  Laws  of  1887)  is  direc- 

tory only  in  those  respects  which  relate  to  the  forms  to  be 
observed  and  the  time  when  the  orders,  judgments,  etc.,  should 
be  made  upon  receipt  by  the  Superior  Court  of  the  opinion  and 
judgment  of  the  Supreme  Court  in  cases  which  have  been 
appealed  and  certified  down,  and  hence,  the  Superior  Court  has 
power  to  enter  such  orders,  etc.,  at  any  term  thereof,  subeeqaent 
to  the  first,  after  the  certificate  from  the  Supreme  Court  is 
received.    Johnston  v.  Railroad,  504. 

22.  A  general  exception  to  the  charge  cannot  be  considered.    Hooks 

V.  Houston,  623. 

23.  The  appellant  should  except  to  the  refusal  of  the  Judge  to  grant 

a  new  trial  to  have  his  decision  reviewed.    CHrant  v.  Orant,  710. 

24.  Although  the  failure  of  the  Judge  to  settle  a  case  on  appeal 

within  sixty  days  after  the  Courts  of  the  district  closed,  might 
subject  him  to  a  civil  action  for  the  penalty  prescribed  in  the 
statute,  he  may,  after  that  time,  make  up  the  case.  State  v. 
H^t/Ziams,  846. 
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25.  An  appellant  cannot  complain  that  he  was  not  notified  of  the 
time  and  place  of  8ettl<>ment  of  the  caae  when  he  did  not  request 
to  be  so  notified.    State  ▼.  WiUiamM,  846. 

20.  In  an  appeal  from  a  Justice  of  the  Peace  to  the  Superior  Court, 
notice  must  be  served  by  an  officer  (unl«*ss  service  is  accepted  or 
the  appeal  is  taken  at  the  trial),  and  within  ten  days,  both  upon 
the  Justice  who  tried  the  case  and  upon  the  appellee,  and  upon 
failure  to  give  such  notice,  unless  the  Judge,  in  his  discretion, 
pwmits  the  notice  to  be  given  at  the  trial,  the  appeal  should  be 
dismissed.    State  v.  Johnson,  852. 

When  premature,  182. 

Printed  record  on,  814. 

Pardon  or  commutation  of  sentence  by  Governor  pending  appeal,  815. 

Costs  of  transcript  on,  822. 

APPOINTMENT  OF  RECEIVER,  676. 

ARBITRATION : 

1.  While  arbitrators  have  power  to  decide  all  questions  as  to  the 

admission  and  rejection  of  evidence,  as  well  as  to  its  weight, 
which  may  be  offered  in  respect  to  the  matter  submitted  to 
them,  yet  it  is  their  duty  to  hear  all  evidence  material  to  the 
case  that  may  be  offered  ;  and  where  it  is  made  to  appear  that 
they  arbitrarily  refused  to  hear  any  evidence  whatever  their 
award  should  be  set  aside.    Hurdle  v.  Stallinga,  6. 

2.  While  arbitrators  are  not  required  to  find  f  dusts  and  state  conclu- 

sions of  law,  and  are  not  bound  to  decide  the  matters  submitted 
correctly,  yet  where  they  voluntarily  extend  to  the  parties  to 
the  controversy  an  opportunity  to  have  their  conclusions  of  law 
rt- viewed  by  the  Court,  the  practice  is  analagous  to  that  in 
reference  under  The  Code;  and  the  party  desiring  to  except 
must  point  oul  the  errors  complained  of  in  proper  form  and  apt 
time.    Smith  v.  Kron,  108. 

ARREST : 

1.  Bail  in  criminal,  as  well  as  civil,  actions  have  the  right  to  pursue 

their  principal  and  arrest  him  at  any  time  or  place ;  they  may, 
if  necessary,  break  and  enter  his  house,  or  pursue  him  into 
other  States  for  that  purpose,  and  they  may  depute  these  powers 
to  an  agent.  No  process  is  needed,  the  principal  being  regarded 
by  the  law  as  at  all  times  in  the  custody  of  the  bail.  State  v. 
Lingerfelt,  775. 

2.  The  fact  that  the  recognizsnce  has  been  forfeited  and  a  condi- 

tional judgment  against  the  sureties  has  been  entered,  will  not 
deprive  them  of  their  right  to  arrest  and  surrender  their  princi- 
pal.   Ibid, 
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ASSAULT : 

1.  Upon  the  trial  of  eq  indictment  for  a  secret  assault,  prosecutor 

testified  that  he  was  shot  in  the  evening  by  some  one  standing 
behind  a  fence  about  six  steps  distant;  that  he  could  see  a  per- 
son at  that  time  of  the  day  for  fifty  yards,  and  he  saw  the  per- 
son who  shot  as  he  ran  off;  that  his  size,  complexion  and  appesr- 
ance  was  that  of  defendant;  that  his  assailant  wore  a  shirt  like 
that  worn  by  defendant  on  the  preliminary  trial,  two  days 
afterwards.  It  was  also  in  evidence  that  the  tracks  made  by 
the  assailant  corresponded  with  the  shoes  worn  by  defendant: 
Held,  that  the  evidence  of  the  identity  of  the  defendant  was 
sufficient  to  be  submitted  to  the  jury  and  warrant  a  verdict  of 
guilty.    State  v.  Telfair,  878. 

2.  The  fact  that  the  defendant's  hogs  were  impounded  under  an 

invalid  ordinance,  will  not  justify  the  defendant  in  making  an 
assault  upon  the  officer  having  them  in  charge.  State  v.  Black, 
856. 

With  intent  to  commit  rape,  824. 
ASSETS :    See  Sale  of  Land  to  Make  Assets. 

ASSIGNMENT : 

1.  In  an  action  by  creditors  to  set  aside  an  alleged  fraudulent  assign- 

ment, the  complaint  charged,  among  other  things,  that  the 
assignees  were  insolvent,  and  that  one  of  them  was  a  fraudu- 
lently preferred  creditor,  and  prayed  for  an  injunction  and 
receiver;  pending  the  motion,  the  plaintiff  obtained  a  rule  on 
the  preferred  creditor  and  assignee  to  show  cause  why  he  should 
not  repay  the  amount  of  assets  he  had  applied  to  his  own  debt?. 
The  defendants  positively  denied  the  alleged  fraud  and  the 
insolvency  of  the  assignees,  and  set  out  with  particularity  the 
facts  in  relation  to  their  property;  and  the  preferred  assignee 
produced  evidence  tending  to  show  thatr  the  money  applied  to 
his  debt  had  been  in  good  faith  so  appropriated  before  the  com- 
mencement of  this  action.  The  Court  refused  to  appoint  a 
receiver,  or  to  direct  the  repayment  of  the  money,  but  granted 
an  injunction  pendente  lite,  and  directed  the  other  assignee  to 
take  charge  of  the  assets:  Held,  that  the  judgment  should  be 
affirihed.     Flour  Co.  v.  Mclver,  120.  . 

2.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities 

between  the  parties  thereto,  whether  he  had  notice  of  them  or 
not.     Rice  v.  Heam,  150. 

8.  A  security  who  pays  the  amount  recovered  against  him  and  his 
principal,  or  co-sureties,  may  have  the  judgment  assigned  to 
another  in  trust  for  his  use,  and  it  will  continue  in  force  for  his 
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benefit;  and  he  may,  upon  motion  in  the  cause,  have  satisfaction 
of  the  judgment  entered,  even  against  the  consent  of  the 
assignee.     Rice  v.  Heam,  150. 

Fraudulent.  307. 

Of  note,  291. 

ATTACHMENT  : 

Attachment  is  not,  strictly  speaking,  a  proceeding  in  rem,  and  a 
judgment  therein  is  only  conclusive  upon  the  parties  to  it, 
and  those  in  privity  with  them.     Hornthal  v.  Burwell,  10. 

For  contempt,  718. 

ATTORNEY  AND  CLIENT : 

1.  An  attorney  to  collect  a  debt,  has  no  authority  to  receive  anything 

except  money  in  discharge  of  the  demand  entrusted  to  him. 
Bank  v.  Orimm,  93. 

2.  The  defendant,  being  indebted  to  T.,  executed  his  note  for  the 

amount,  payable  six  months  after  date;  which  note  T.,  before 
maturity,  aligned  to  the  plaintiff,  who  subsequently  brought 
suit  thereon.  Pending  the  action,  the  attorney  of  the  plaintiff 
and  the  defendant  made  an  agreement  that  certain  commissions 
due  the  latter  from  T.  6houId  be  applied  to  the  payment  of  the 
note,  but  T.  failed  to  make  the  application:  Held,  that  plaintiff 
was  not  bound  by  the  agreement,  and  was  entitled  to  recover 
the  full  amount  of  the  note.     Ibid. 

In  reference  to  printing  record,  83. 
AWARD,  6,  898. 
BAIL :    See  Arrest. 

BAILMENT  : 

A  horse  belonging  to  M. .  a  defendant,  but  in  the  possession  of  another 
defendant,  was  lent  by  the  latter  to  his  clerk  to  drive  to  a  pic- 
nic, with  instructions  to  return  it;  the  horse  was  brought  back 
by  a  boy  eighteen  or  nineteen  years  old.  who  was  also  made  a 
defendant  (but  had  no  guardian),  who  left  it  standing  unhitched 
in  the  street,  where  it  became  frightened  and  ran  away  and 
damaged  plaintiff's  horse:  Held,  (1)  that  plaintiff  was  not  enti- 
tled to  recover  against  the  minor,  no  guardian  ad  litem  having 
been  appointed  to  represent  him;  (2)  nor  against  the  clerk,  for 
there  was  no  allegation  against  him  in  the  complaint;  (3)  nor 
against  the  owner,  or  the  defendant  who  lent  the  horse,  for  that 
the  person  guilty  of  the  negligence  was  not  in  their  employ- 
ment.    Thorp  V.  Minor,  152. 
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BASTARDY : 

1.  That  tfae  Judge  spoke  of  a  bastardy  proceeding  as  an  indictment, 

did  not  prejudice  the  defendant  when  it  was  corrected  in  the 
charge.    State  y,  WiUiama,  846. 

2.  In  bastardy  it  was  not  error  to  charge,  that  if  the  oral  testimony 

offered  by  the  prosecution  and  the  defendant,  taken  together, 
left  the  minds  of  the  jury  in  doubt,  that  then  the  presumption 
raised  by  the  written  examination  of  the  woman  would  not  be 
rebutted,  and  the  defendant  would  be  guilty.    I  bid, 

BETTERMENTS : 

When  not  recoverable,  28,  515. 

BIGAMY: 

1.  Upon  the  trial  of  an  indictment  for  bigamy,  it  was  not  error  to 

refuse  to  charge  the  jury  that  they  could  not  convict  unless  they 
were  satisfied,  beyond  a  reasonable  doubt,  that  the  magistrate 
who  solemnized  the  first  marriage  was  duly  appointed  and  qual- 
ified ;  it  was  sufficient  proof  of  his  official  character  to  show  that 
he  was  an  officer  de  facto.    State  v.  DavU,  780. 

2.  It  is  not  necessary,  in  an  indictment  for  bigamy,  to  set  out  the 

name  of  the  first  wife,  nor  to  negative  that  she  had  been  divorced 
from  defendant.    Ibid. 

8.  The  indictment  charged  the  marriage  to  have  been  to  Dixie  Mar- 
shall, and  the  evidence  showed  her  name  to  be  Lee  Emma  Dixie 
Marshall:  Held,  to  be  no  variance,  as  there  was  evidence  that 
she  was  known  to  defendant  and  others  by  the  name  given  in 
the  bill.    1  bid, 

4.  The  evidence  showing  that  there  were  a  number  of  eye-witnesees 

to  the  marriage,  and  a  certified  copy  of  the  license  with  return 
endorsed  being  produced,  it  was  not  error  to  charge  the  jury 
that  it  would  be  presumed  the  ceremony  was  valid.    Ibid. 

5.  An  indictment  for  bigamy  which  charges  that  defendant  ''wil- 

fully, unlawfully  and  feloniously,  being  a  married  man,  did 
marry  one  W.  during  the  life  of  his  first  tDife"  sufficiently  avers 
the  first  marriage.    Ibid. 

BILLS.  BONDS  AND  PROMISSORY  NOTES  : 

1 .  The  declaration  of  one  obligor  in  a  bond  that  he  had  paid  the  debt, 

unsupported  by  substantive  proof  of  such  {>ayment,  is  not  com- 
petent evidence  in  support  of  a  plea  of  payment  by  other  co-obli- 
gors.   Moore  v.  Goodwin,  218. 

2.  Payment  made  by  a  principal  upon  a  bond,  before  the  cause  of 

action  thereon  is  barred  against  the  sureties,  arrests  the  operation 
of  the  statute  of  limitations.    Ibid. 
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3.  The  plaintiff  purchased  a  negotiable  note  executed  bj  defendant 
for  value  and  before  maturity,  from  the  payee,  who  was  a  stran- 
ger to  him;  the  price  paid  was  considerably  less  than  the  face 
value  of  the  note,  which  was  payable  six  months  from  date,  and 
at  a  place  which  plaintiff  knew  had  no  existence;  he  had  notice 
also  that  the  payee  had  sold  to  others  a  number  of  similar  notes 
at  a  large  discount,  and  that  they  were  given  for  some  kind  of 
a  patent-right  under  some  contract,  the  terms  of  which  were 
unknown  to  him :  Held^  that  these  facts  were  sufiBcient  to  impose 
upon  the  plaintiff  the  burden  of  further  inquiry  into  the  nature 
of  the  transaction  between  the  original  parties  to  the  contract, 
and  sffected  him  with  knowledge  of  all  that  inquiry  would  dis- 
close.    Farthing  v.  Darky  291. 

BOND,  OFFICIAL : 

Penalty  of  County  Commissioners  for  failure  to  require  county 
officers  to  renew  official  bond,  produce  receipts  for  public 
moneys,  etc. ,  44. 

Prosecution,  objection  to,  8. 

BOUNDARY: 

1.  A  beginning  corner  of  a  tract  of  land  may  be  established  by  com- 

mencing the  survey  at  any  other  known  corner  or  point  of  the 
tract.     Cowles  v.  Reams,  417. 

2.  A  call  for  the  beginning  corner,  that  corner  being  established, 

requires  the  line  to  be  run  to  that  point  irrespective  of  the  dis- 
tance named  in  the  call.    I  hid, 

BROKERS  OF  RAILROAD  TICKETS,  736. 

BURDEN  OF  PROOF,  165,  238.  270. 

1.  When  it  appears  that  a  ssle  under  execution,  and  by  virtue  of 

which  a  purchaser  claims,  was  made  upon  a  judgment  rendered 
on  a  debt  contracted  since  the  Constitution  of  1868  became 
operative,  the  burden  is  on  the  puTcbaeer  to  show  that  the  prop- 
erty so  sold  and  purchased  was  liable  to  sale  under  execution. 
McMiUan  v.  WiUiama,  252. 

2.  In  all  cases  of  sales  under  such  judgments  and  executions,  the 

burden  is  on  him  who  claims  thereunder,  to  show  the  proper 
and  necessary  connection  between  the  execution  under  which 
the  fale  is  made  and  the  judgment,  upon  which  it  is  based.  Ibid. 

On  wife  to  show  consideration  in  conveyance  from  husband,  62H. 
BURNING  COTTON  :    See  Cotton,  Burnikc*. 
BURNING  WOODS  :    See  Woods.  Burning. 
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CARRIERS : 

1.  Where  a  locomotive  engineer  could  see  the  track  from  his  place 

upon  the  engine  for  a  distance  of  a  mile  in  front,  and  piaintifiTs 
intestate  was  killed  on  a  trestle  125  feet  long  and  from  8  to  11 
feet  high,  with  a  mile-post  at  the  north  end  nearest  the  approach- 
ing train,  and  there  was  testimony  tending  to  show  that  a  very 
active  man  might  have  escaped  the  train  by  jumping  upon  a 
cap,  but  there  was  conflicting  evidence  as  to  the  questions:  (1) 
whether  the  alarm  signal  was  given  at  a  distance  of  450,  150  or 
100  yards  from  the  trestle  ;  (2)  whether  the  plaintiff  *s  intestate 
stepped  upon  the  trestle  when  the  engine  was  450,  50  or  40  yards 
from  it ;  (3)  whether  the  train  was  running  at  a  speed  of  85  or  50 
miles  an  hour;  (4)  whether  the  train  could  have  been  stopped  by 
the  engineer  in  450  or  100  yards;  (5)  whether  the  engineer  applied 
brakes  and  attempted  to  stop  the  train  at  a  distance  of  40  or  50 
yards  from  the  trestle,  or  did  not  diminish  speed  till  deceased 
was  stricken ;  (6)  whether  the  train  was  stopped  in  50  or  200  to 
250  yards  after  intestate  was  stricken,  near  the  south  end  of  the 
trestle  and  thrown  25  yards  beyond  it;  (7)  whether  deceased 
might  have  jumped  to  the  ground  without  danger  of  injury, 
and  would  have  landed  on  stone,  sand  or  mud,  if  he  had  jumped 
off:  Held,  that  it  was  not  error  to  submit  the  case  to  the  jury  to 
determine  whether,  notwithstanding  the  negligence  of  plaintiff's 
intestate,  the  defendant's  train  could  have  been  stopped  without 
peril  to  the  passengers  and  property  being  transported  on  it,  in 
time  to  have  averted  the  injury  entirely,  or  to  have  prevented 
its  fatal  consequences,  after  the  engineer  could,  by  proper 
watchfulness,  have  discovered  that  intestate  was  walking  upon 
the  trestle  in  his  front.     Clark  v.  Railroad,  430. 

2.  While,  as  a  general  rule,  the  engineer  would  have  the  right  to 

assume  that  a  person  walking  upon  the  track  was  in  possession 
of  all  his  faculties,  yet,  where  the  conduct  of  the  traveller  is 
such  as  to  excite  a  doubt  of  this,  the  engineer  is  bound  to  use 
greater  caution  and  to  stop  the  train,  if  necessary,  to  secure  his 
safety.     J  bid. 

3.  When  an  engineer  sees,  or  can  by  proper  watchfulness  discover, 

that  a  traveller  has  placed  himself  in  peril  on  a  trestle  or  bridge, 
he  should  act  upon  the  supposition  that  the  person  may  be 
drunk  or  bereft  of  reason  from  sudden  terror,  and  use  all  of  the 
means  at  his  command,  consistent  with  safety,  to  diminish  the 
speed  of  his  train.     Ibid. 

4.  It  is  the  province  of  the  jury,  in  the  exercise  of  reason  and  com- 

mon sense,  either  by  the  aid  of,  or  without  expert  testimony, 
to  determine  within  what  distance  a  train  might  have  been 
stopped  under  any  given  circumstances.     Ibid. 
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5.  Where  the  original  wrong  only  became  injurious  in  consequence 

of  the  intervention  of  some  wrongful  act  or  omission  by  another, 
the  injury  should  be  imputed  to  the  last  wrong,  as  the  proxi- 
mate cause  or  causa  oausan<,  and  not  to  that  which  is  more 
remote.    Clark  v.  Railroad,  480. 

6.  It  is  not  material  how  short  an  interval  occurs  between  the  neg- 

ligent act  of  the  plaintiff  and  that  of  the  defendant,  if  the  lat- 
ter had  time  to  discover  the  danger  and  avert  it  by  the  exercise 
of  ordinary  care.    Ibid, 

7.  If,  after  plaintiff's  intestate  went  upon  the  trestle,  the  defendant's 

servant  could,  by  proper  watchfulness,  have  discovered  his  dan- 
ger in  time  to  avert  it.  without  jeopardy  to  the  persons  or  prop- 
erty on  the  train,  and  neglected  to  do  so,  the  negligence  of  the 
two  was  not  concurrent  or  cotemporaneous.    Ibid. 

8.  It  was  not  error  in  the  Court  to  recapitulate  fairly  such  conten- 

tions of  counsel  as  illustrated  the  bearing  of  the  evidence  upon 
the  issues.    Ibid. 

9.  Ic  is  negligence  if  the  engineer  of  a  moving  train  omits  to  give, 

in  reasonable  time,  some  signal  on  approaching  a  crossing  of  a 
public  high  way »  or  a  point  where  the  public  have  been  habit- 
ually permitted  to  cross  a  railway  track,  when  such  crossing 
may  be  bidden  from  the  view  of  travellers,  by  cars  or  other 
obstructions  allowed  by  the  company  to  remain  on  its  track,  or 
by  embankments,  cuts  or  sharp  curves  on  its  line.  Hinkle  v. 
RaUroad,  472. 

10.  Where  the  injured  person  would  not  have  gone  on  the  crossing 

but  for  the  negligence  of  the  engineer  in  failing  to  give  the 
proper  signal,  a  railway  company  will  be  liable  for  the  damages 
resulting  from  a  collision,  although  the  party  injured  may  have 
been  careless  in  exposing  himself.    Ibid. 

11.  It  is  the  duty  of  a  person  going  upon  a  crossing  of  a  railroad  to 

look  and  listen  for  the  approach  of  trains,  though  that  may  not 
be  the  time  a  regular  train  is  due  at  that  point,  but  he  is  only 
bound  to  look  when  to  do  so  would  aid  him  in  ascertaining  the 
approach  of  a  train  ;  under  other  circumstances  he  has  a  right 
to  rely  upon  his  sense  of  hearing.    Ibid. 

12.  If  one,  after  the  proper  signals  have  been  given,  ventures  upon 

the  track  he  does  so  at  his  own  risk,  unless  the  railroad  company 
is  guilty  of  some  negligence  to  which  any  resulting  injury  can 
be  directly  imputed.    Ibid, 

13.  It  is  the  province  of  the  jury,  where  there  is  conflicting  evidence, 

to  determine  whether  the  injured  person  did  look  and  listen  for 
the  approach  of  a  train  before  attempting  to  cross  a  railroad ; 

109—57 
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and  whether  an  engineer,  keeping  a  proper  lookout,  could  have 
stopped  his  train  or  so  slackened  its  speed  as  to  diminish  the 
dangers  of  a  collision.    Hinkle  v.  Railroad,  472. 

14.  A  road  used  as  a  mill-road  may,  because  of  its  location,  be  also 
such  a  '*  plantation  road"  as  will  impose  upon  a  railroad  com- 
pany the  burden  of  keeping  it  in  repair  under  section  1975  of 
The  Code.    Ibid. 

CEMETERIES : 

1.  The  right  acquired  by  any  person,  under  a  deed  or  contract,  to 

bury  dead  bodies  in  any  particular  spot,  or  to  erect  and  main- 
tain vaults  for  that  purpose,  whether  construed  as  an  easement 
or  license,  is  subject  to  the  police  power  of  the  government,  in 
the  exercise  of  which,  not  only  the  future  interments  may  be 
prohibited,  but  the  remains  of  persons  theretofore  buried  may 
be  removed.    Humphrty  v.  Church,  132. 

2.  This  power  of  police  regulation  may  be  delegated  by  the  Legis- 

lature to  municipal  corporations,  and  enforced  by  appropriate 
ordinances.    Ibid, 

CERTIORARI : 

1.  An  application  for  certiorari  will  not  be  heard  in  the  Supreme 

Court  unless  ten  days'  notice,  in  writing,  shall  have  been  given 
to  the  adverse  party.    Keerana  v.  Keerans,  101. 

2.  The  Supreme  Court  will  not  grant  the  writ  of  certiorari  as  a  sub- 

stitute for  an  appeal  where  the  petition  fails  to  show  that  the 
appellant  took  an  appeal,  and  caused  the  proper  entries  and 
notice  thereof  to  be  given  within  ten  days  after  the  rendition 
of  the  judgment  or  of  notice  thereof  ;  the  simple  allegation  in 
the  petition  that  the  appellant  within  the  ten  days  caused  a 
notice  of  appeal  to  be  placed  in  the  hands  of  the  Sheriff,  and 
that  it  was  served,  is  not  sufficient.     Cox  v.  Pruett,  487. 

3.  Certiorari  will  not  issue  to  have  exceptions  to  the  charge  incor- 

porated in  the  case  on  appeal,  where  it  does  not  appear  that 
they  were  assigned  in  the  appellant's  case  on  appeal.  State  v 
Black,  856. 

When  will  issue,  822. 
CHARACTER : 

Evidence  as  to,  813. 
CHURCHES  : 

Trustees  of,  550. 

CLAIMJAND  DELIVERY : 

1.  In  claim  and  delivery  of  personal  property,  an  affidavit  made  by 
plaintiff  "  per"  another,  is  sufficient.  The  Code,  g  322.  Spen- 
cer V.  Bell,  39. 
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2.  The  objection  that  what  purports  to  be  the  undertaking  of  the 

plaintiff,  in  such  action,  was  not  properly  executed,  comes  too 
late  when  made  at  the  trial  term.  The  Code,  §  325.  Spenoer  v. 
BeU,  39. 

3.  Crops  produced  by  a  tenant  being  vested  in  the  lessor  until  the 

rents  shall  be  paid,  he  can  maintain  an  action  for  the  recovery 
of  an  undivided  portion  thereof,  and  it  is  not  necessary  that  he 
shall  specifically  designate  in  his  complaint,  or  affidavit  in  claim 
and  delivery,  such  undivided  part.    Boone  v.  Darden^  74. 

CLERK: 

Power  of  deputy  to  take  probate,  209. 

Jurisdiction  of  in  dower,  674. 

CLOUD  UPON  TITLE : 

An  action  to  remove  a  cloud  upon  title  cannot  be  maintained  unless 
it  affirmatively  appears  that  the  plaintiff  is  rightfully  in  posses- 
sion.   McNamee  v.  Alexander,  242. 

CODE.  THE  : 

Chapter  10  (Vol.  I) 575 

16<Vol.  I) 895 

22  (Vol.  I) 575 

41  (Vol.  1) 254 

49  (Vol.  II) 54 

54 552 

Section  32 848 

47 264 

52 574 

53 574 

83  333 

116 492 

133 358 

138 : 10 

154 525,  678 

155 219,  526 

156 51 

158 678 

166 470 

170 219 

172 219 

177 509 

178 509,  513 

185 553,  555 

191 575 
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Section    196 » 

197 » 

200 318 

212 8K 

217 « 

227 318 

231 3M 

237 408,  673 

289 405 

244 m 

251 1« 

254 m 

267 519 

272 18 

289 4W 

290 354 

822 42 

325 42 

879 113 

387 :» 

412 458.  «2 

413 10 

414 65« 

415 45« 

423 149 

431 43 

433 333 

434 335 

485 2(».  335 

473 38 

474 519 

475 519 

488 107 

490 109 

497 109 

525 196 

546 d55 

549 103.  850 

550 103,  487,  848,857 

553 823 

565 854 

574 503 

5S8 617 

589 .' 548 

590 548.  671 

596 313 

597 185,  853 
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Section  602 813 

6«6 395 

688 408 

701 55 

707 281 

711 46.  51 

720 46 

737 790 

788 790 

756 600 

757 500 

775 48 

828 ? 844 

881 844 

884 88 

839 845 

845 199 

871 574,  575 

875 158 

876 201.  854,  855 

880 158,  854 

881 158 

985 799.  800,801,  814 

988 784 

1060 774 

1061 774 

1070 758,  768 

1096 816 

1118 821,  874 

1120.... 745.  819 

1186 574 

1159 842 

1183 848,873.874,  875 

1204 790 

1248 20 

1271 26 

1275 148.  190 

1277 244 

1286 144 

1826 250 

1350 548 

1361 617 

1401 566 

1402 470,  525 

1436 180 

1488 171 

1448 181 
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Section  1474 181 

1545 179,  6S2 

1548 638 

1710 882 

1748 195 

1749 1»$ 

1754 75,76.136,  IM 

1755 73 

1782 660,  661 

1784 660,  661 

1789 660,  661 

256 


1790 
17*1 
1800 
1801 
1802 
1814 
1816 
1828 
1826 
1827 
1828 
1835 
1836 
1837 
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....  194 
....  660 
.661,  66S 
....  488 


4SS 
269 


2SS 
514 
514 
512 


18:^8 204,509.  512 

1839 509 

1840 204.206.510,  518 

1875 47 

1946 492.  498 

1957 868 

1966 290 

1967 284,290 

1975 481 

2065 7^ 

2070 46,  47 

2097 220 

2111 675 

2147 Si-** 

2148 118 

2326 366 

2422 104 

2786 246,  347 

3654 9: 

3667 558.  554 

3758 38,  823 


INDEX.  903 


CODICIL:    See  Will, 

COLOR  OF  TITLE.  412. 

1.  The  burden  is  upon  the  defendant  to  establish  the  defence  of 

adverse  possession  under  color  of  title.    Bryan  ▼.  Spivey^  57. 

2.  Where  defendants  entered  originally  without  color  and  occupied 

the  lands  in  severalty,  and  subsequently  a  deed  was  made  con- 
veying the  lands  to  trustees  for  the  defendants  collectively,  but 
there  was  evidence  that  defendants  continued  to  hold  in  the 
same  manner  as  before  the  execution  of  the  deed,  it  was  not 
error  to  hold  that  the  defendants  had  failed  to  establish  title  by 
adverse  possession  under  color.    Ibid, 

3.  In  order  to  raise  the  presumption  of  a  grant  by  thirty  years'  pos- 

session, it  is  not  necessary  to  show  privity  between  the  succes- 
sive tenants  of  the  land.    Ibid, 

Evidence  of,  19.  • 

COMMISSIONERS,  COUNTY: 

1.  The  statutes— r/i6  Code,  ^%  1875  and  2070— requiring  the  officerB 

therein  designated  to  renew  annually  their  official  bonds,  and 
that  Sheriffs  shall,  in  addition,  produce  receipts  for  the  public 
moneys  collected  by  them,  and  in  default  thereof  it  shall  be  the 
duty  of  the  Board  of  County  Commissioners  to  declare  the 
office  vacant,  are  intended  to  effectuate  the  same  purpose,  and 
therefore  a  member  of  the  Board  of  County  Commissioners  is 
liable  for  only  one  penalty  for  failure  to  perform  his  duty  in 
that  connection.    Bray  v.  Barnard,  44. 

2.  It  is  not  the  imperative  duty  of  the  Board  of  County  Commis- 

sioners to  institute  suits  against  a  delinquent  officer  for  failure 
to  account  and  pay  over  public  moneys.  Under  g  775,  The  Code^ 
they  may  do  so,  but  the  County  Treasurer  is  regularly  the  proper 
officer  to  bring  such  action;  and  in  an  action  against  a  Commis- 
sioner for  failure  to  perform  his  duty  in  that  respect,  it  is  nec- 
essary to  allege  and  prove  that  the  Commissioners  negligently 
failed  or  wilfully  refused  to  exercise  their  authority.    Ibid, 

3.  A  member  of  a  Board  of  County  Commissioners  is  liable  for 

the  penalty  prescribed  in  §  711  of  The  Code,  for  failure  of  the 
Board  to  declare  the  office  of  Sheriff  vacant,  and  fill  the  same, 
when  such  Sheriff  has  not  complied  with  the  requirements  of 
the  statutes  {The  Code,  ^^  2070.  868^).  in  respect  to  the  renewal 
of  his  official  bonds  and  accounting  for  public  moneys  received 
by  him.     Bray  v.  Creekmore,  49. 

COMMISSIONERS'  REPORT: 

In  condemning  land  for  railroad  purposes,  490. 
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COMMON  CARRIER :   See  Carries. 

COMPROMISE : 

1.  Where  plaintiffs  replied  to  a  letter  from  one  of  the  defendants. 

proposing  to  pay  thirty  per  cent.,  or  one  fifth,  of  a  judgment, 
if  he  should  be  released  therefrom*  that  '*  the  claim  now,  with 
interest,  amounts  to  $759.81,  one-fifth  of  which  will  be  $45.55, 
for  which  amount  we  will  be  pleased  to  give  you  a  receipt  against 
the  claim,'*  it  was  an  acceptance  of  the  defendant's  offer.  Bay- 
kin  ▼.  Buie,  501. 

2.  Where  a  judgment  plaintiff  accepted  an  offer  of  thirty  per  cent. 

of  the  judgment  in  compromise,  and  in  compliance  therewith 
defendant  sent  to  plaintiffs  a  check  for  the  amount,  which  plain- 
tiffs declined  to  receive,  except  as  a  payment  upon  the  debt  pro 
taniOf  such  defendant  is  entitled  to  have  an  entry  of  satisfaction 
made  upon  the  judgment  docket  as  to  him,  in  answer  to  a 
motion  for  leave  to  issue  execution  upon  such  judgment.   1  bid. 

CONDEMNATION  OF  LAND  :    See  Eminent  Domain. 

CONDITION  PRECEDENT  IN  WILL,  461. 

CONFLICT  OF  LAWS : 

M.,  being  indebted  to  plaintiffs,  conveyed  to  them  certain  personal 
property,  then  in  North  Carolina,  by  deed  of  mortgage,  which 
was  duly  proven  and  registered  in  the  proper  county  ;  M. 
retained  possession  of  the  property  and  carried  it,  in  the  prose- 
cution of  his  business,  into  the  State  of  Virginia,  where,  he 
being  a  non-resident  of  that  State,  it  was  seized  under  attach- 
ment at  the  suit  of  his  creditors,  and  under  judgments  ren- 
dered in  the  Courts  of  Virginia,  was  sold  and  the  proceeds 
applied  to  their  satisfaction.  The  mortgsge  was  not  registered 
in  Virginia,  and  it  appeared  that,  by  the  laws  of  that  State, 
mortgages  of  personal  property  are  void  against  creditors  except 
from  the  date  of  their  registration :  Held,  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendants  the  value  of  the 
property  included  in  the  mortgage,  which  they  had  caused  to 
be  seized  and  sold  under  their  attachments.  Homihal  v.  Bur- 
well,  10. 

CONSIDERATION  : 

In  conveyance  from  husband  to  wife,  628. 

CONSTITUTION : 

1.  Expenses  incurred  in  establishing  graded  schools  are  not  such 
**  necessary  expenses"  as,  under  Art.  VII,  §  7  of  the  Constitu- 
tion, may  be  provided  for  by  taxation  without  the  assent  of  the 
qualified  voters  of  the  community  subject  to  the  burden. 
Qoldaboro  Graded  School  v.  Broadhurat,  228. 
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2.  The  Act  of  1891,  ch.  206,  authorizing  and  directing  the  Ck>mini8* 

sioners  of  Wayne  County  to  levy  a  tax  upon  the  citizens  of 
Goldsboro  township,  to  pay  the  interest  and  provide  a  sinking 
fund  to  meet  the  principal  of  certain  bonds  ifeued  in  aid  of 
graded  schools,  without  the  sanction  of  the  qualified  voters 
therein,  is  in  conflict  with  the  Constitution  in  that  respect,  and 
void.    Ooldsboro  OradedSchool  v.  Broadhurst,  228. 

3.  The  tax  imposed  on  merchants  and  other  dealers  by  the  Act  to 

Raise  Revenue  (ch.  828,  g  22,  Liws  1891).  of  one-tenth  of  one  per 
centum  of  their  purchases,  is  not  a  tax  on  property,  but  upon 
the  ** occupation"  of  buying  and  selling  goods  in  the  State;  it 
U  expressly  authorized  by  the  Constitution  of  North  Carolina, 
and  is  not  in  conflict  with  the  Federal  Constitution,  notwith- 
standing the  merchandise  bought  and  sold  is  purchased  from 
persons  in  other  States.    State  v.  French^  722. 

4.  The  exception  of  '*farm  products  purchased  from  the  producer'* 

from  the  return  required  to  be  made  by  merchants  and  other 
dealers  as  the  basis  for  the  license  tax  imposed  by  the  Act  to 
Raise  Revenue  (ch.  828,  g  22.  Laws  1891)  is  not  a  discrimination 
against  the  products  or  citizens  of  other  States:  nor  is  it  in  vio- 
lation of  the  provisions  of  the  Constitution  of  North  Carolina 
which  require  uniformity  of  taxation.    State  v.  Stevenson,  730. 

5.  One  who  engsges,  on  his  own  account,  in  the  business  of  buying 

and  selling  sewing  machines  in  this  State,  is  required  to  pay  the 
tax  and  obtain  the  license  prescribed  by  Chapter  323,  §  25,  Laws 
of  1891,  notwithstanding  the  machines  were  manufactured  in 
another  State.    State  v.  Wessell,  735. 

6.  It  is  essential  to  the  validity  of  bonds  issued  in  aid  of  railroads, 

or  other  similar  enterprises,  by  counties,  townships  and  other 
municipal  organizations,  that  the  proposition  shall  have  flrst  had 
the  assent  of  a  majority  of  the  qualified  voters  in  the  territory 
affected,  to  be  duly  ascertained  by  an  election  regularly  held  for 
that  purpose.    Railroad  v.  Commissioners,  159. 

7.  Where  the  returns  of  such  an  election  ascertained  only  that  *'  a 

majority  of  the  votes  cast  was  in  favor  of  subscription,"  and  a 
declaration  to  that  effect  was  made  by  the  County  Commission- 
ers: Heid,  that  the  Constitutional  requirement  had  not  been 
observed,  and  a  mandamus,  to  compel  the  issue  of  the  bonds  so 
alleged  to  be  authorized,  was  properly  refused.    Ibid 

8.  The  fact  that,  after  such  an  election,  the  county,  township  or 

other  municipal  organization,  in  which  the  election  was  held, 
appointed  an  agent,  who  made  a  subscription  of  stock  on  behalf 
of  his  principal;  that  the  organization  acted  and  was  recognized 
as  a  stockholder  in  the  corporation  in  aid  of  which  the  bonds 
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were  to  be  issued,  and  that  the  latter  made  contracts  with  third 
parties,  relying  upon  the  validity  of  the  transaction,  will  not 
operate  as  an  estoppel — such  acts  being  ultra  vires.  RaUroad 
V.  CommisBtonera,  16d. 

9.  Statue  authorizing  two  Justices  of  the  Peace  to  sit  together  in 
criminal  proceedings  is  in  harmony  with  Art.  4,  §  12  of  Consti- 
tution, 841. 

10.  Statute  1881,  in  regard  to  practice  of  medicine,  Constitutional,  864. 

Article  1,  section  7 869 

*•      8,  *•      6 816 

*•      4.  •*      1 693 

**      4,  ••      9 187 

•*      4,  *'     12 842 

5.  "     '3 783 

5,  **      5 782 

5,  "      6 : 7^ 

7,  **      7 162,  232 

**     10,  *•     519 

"     10,  **      2 169 

"     10,  *•      4 254,  256 

CONSTITUTIONAL  LAW : 

The  statute  of  North  Carolina — The  Code^  g  1967— imposing  a  pen- 
alty upon  railroad  companies  for  failure  to  ship  freight  within 
five  days,  is  operative  upon  freights  to  be  shipped  to  points  out- 
side the  state  as  well  as  those  to  be  delivered  within  its  territory; 
and  is  not  in  conflict  with  the  power  conferred  by  the  Federal 
Constitution  upon  Congress  to  regulate  commerce  among  the 
States  of  the  Union.    Bagg  v.  Railroad,  279. 

CONTEMPT : 

A  decree  was  entered  directing  a  trustee  to  disburse  certain  funds 
amongst  creditors,  one  of  whom,  on  behalf  of  himself  and  other 
creditors,  obtained  an  order  attaching  the  trustee  for  contempt 
in  refusing  to  obey  the  directions  of  the  Court,  from  which  the 
trustee  appealed  ;  pending  the  appeal,  the  moving  creditor  made 
an  application  to  be  allowed  to  abandon  his  motion,  the  counsel 
representing  him  also  representing  the  other  creditors:  Held, 
(1)  that  the  application  to  withdraw  the  proceeding  on  the  con- 
tempt was  improperly  made  in  the  Court  below  while  appeal 
was  pending ;  (2)  that  being  renewed  in  the  Supreme  Court  it 
would  be  allowed  as  to  that  creditor,  but  the  other  creditors 
being  parties  to  the  proceeding,  and  not  joining  in  the  applica- 
tion to  withdraw,  the  appeal  would  be  retained  as  to  them;  (3) 
that  the  attachment  for  contempt  was  the  proper  remedy  to 
•compel  obedience  to  the  order  of  the  Court.  Bristol  v.  Pearson, 
718. 
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CONTRACT,  129,  265, 316. 

1.  Plaintiff  shipped,  to  the  owner  of  a  mill,  machinery  under  an 

agreement  that,  if,  after  sixty  days'  trial,  it  proved  satisfactory, 
the  miller  would  purchase  it  at  a  price  stipulated,  and  if  not 
si^tisfactory,  to  be  at  shipper's  order.  The  machinery  was  not 
tested  within  the  time,  but  was  put  into  the  mill,  which  was 
subsequently  purchased  by  defendant  without  notice  of  the 
agreement,  who  sold  it  to  other  parties.  Prior  to  the  conversion, 
the  plaintiff  demanded  it,  or  its  value,  and  testified  that  defend- 
ant promised  to  pay  such  value,  which  was  denied  by  defend- 
ant: Heldf  (1)  in  the  absence  of  proof  of  the  amount  received  by 
defendant  from  sale  of  the  machinery,  the  plaintiff  could  not 
recover  upon  an  implied  contract  for  money  had  and  received;  (2) 
but,  as  there  was  some  evidence  of  an  express  promise  to  pay  the 
value  of  the  machinery,  that  issue  should  have  been  submitted 
to  the  jury,  and  it  was  error  to  charge  that  plaintiff  could  not 
recover.     Qlasacock  v.  Hazell,  145. 

2.  Plaintiff,  under  a  contract  with  the  husband  of  defendant,  did 

work  and  furnished  material  in  the  construction  of  a  building 
on  defendant's  separate  real  property;  defendant  knew  that  the 
work  was  being  done  and  materials  furnished,  and  made  no 
objection:  Hdd^  there  was  no  evidence  of  any  valid  contract 
with  defendant,  nor  could  her  property  be  subjected  to  the  sat- 
isfaction of  plaintiff's  claim  for  compensation.  Weir  v.  Page, 
220. 

3.  If  one  induces  another  to  part  with  the  possession  of  his  property 

by  a  promise  to  pay  cash  for  it  upon  delivery,  and  by  the  exhi- 
bition of  apparent  resources  to  pay  the  purchase- price,  when, 
in  fact,  he  did  not  intend  to  pay  the  money,  but  did  intend,  after 
getting  possession,  to  credit  the  amount  upon  a  debt  held  by 
him  against  the  owner,  the  contract  is  voidable,  at  the  election 
of  the  vendor,  and  he  may  maintain  an  action  for  the  recovery 
of  the  specific  property  agreed  to  be  sold.    Blake  v.  Blackley,  257. 

4.  An  agreement  to  accept  a  part  of  a  debt  in  discharge  of  the  whole 

is  an  enforceable  contract  under  The  Code,  §  574.  Boykin  v. 
Bute,  501. 

5.  Under  a  contract  which  stipulated  that  the  defendant  was  to 

receive  *'the  entire  output"  of  a  mill,  and  pay  the  plaintiff  a 
certain  price  per  thousand  for  all  lumber  sawed  * '  as  it  was  taken 
from  the  saw,"  the  plaintiff  made  successive  deliveries  of  lum- 
ber, the  value  of  each  delivery  being  less  than  $200,  but  the 
aggregate  value  was  greater  than  that  amount :  Held,  that 
while  the  plaintiff  might  have  maintained  an  action  before  a 
Justice  of  the  Peace  for  the  value  of  each  delivery  as  it  was 
made,  having  postponed  his  suit  until  the  whole  sum  became 
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due,  he  could  not  split  the  cause  of  action  and  thereby  confer 
jurisdiction  on  the  Justice  of  the  Peace.  MePhail  v.  Johmon, 
571. 

Bj  corporation,  401. 

In  telegraphic  message,  527. 

Of  insurance,  568. 

With  street  railway  company,  688. 

To  convey  land,  714. 

CONTRACTOR'S  LIEN  :    See  Lien. 

CONTRIBUTORY  NEGLIGENCE :    See  Nkglioence. 

CONVERSION : 

If  one  acquires  possession  of  property  upon  a  promise  to  pay  cash 
for  it,  but  refuses  to  make  such  payment,  and  to  return  the 
property  upon  demand,  he  is  guilty  of  wrongful  conversion. 
Smith  V.  Yaung^  224. 

CORPORATION :    See  alao  Eminent  Domain. 

1.  A  provision  in  the  charter  of  an  incorporated  company  that  the 

capital  stock  **  shall  be  issued  as  full  paid  stock,"  does  not  permit 
shares  of  stock  to  be  issued  to  stockholders  without  payment  for 
it  by  them  in  money,  or  its  equivalent  in  property  at  an  honest 
valuation.    Clayton  v.  Ore  Knob  Co.^  885. 

2.  The  requirement  of  the  statute  ( The  Code,  §  683)  that  contracts  by 

corporations,  exceeding  one  hundred  dollars,  shall  be  in  writing 
and  under  the  seal  of  the  corporation,  or  signed  by  some  author- 
ized officer  of  the  company,  refers  to  executory  contracts,  and  is 
mandatory  in  respect  thereto.  The  bare  recognition  of  such 
contract  by  the  officers  of  the  company  will  not  dispense  with 
the  necessity  of  complying  with  the  statute.  Curtis  v.  Pi'edmon( 
Co. ,  401 . 

3.  To  avail  itself  of  the  statute,  it  is  necessary  that  the  corporation 

shall  specifically  plead  and  rely  upon  it.    Ibid. 

Bonds  of.  159. 

Police  power,  132. 

Ordinances  of,  21. 

Violation  of  ordinance,  when  indictable,  802. 

Graded  schodls.  228. 

Right  to  construct  street  railways  granted  by,  688. 
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CJOSTS: 

1.  Where  a  party  ia  allowed  to  come  in  and  defend  an  action,  and 

the  plaintiff  recovers  judgment,  he  is  entitled  to  costs  against  all 
the  defendants.    SpruiU  v.  Arringtcn,  192. 

2.  Judgment  for  costs  in  the  Supreme  Court  is  rendered  in  that 

Court;  the  Superior  Court  has  no  jurisdiction  in  that  matter. 
Johnston  v.  RaUrocul,  604. 

3.  The  finding  hy  the  Judge  below  that  a  criminal  prosecution  was 

frivolous  and  malicious  is  conclusive,  and  will  support  a  judg- 
ment that  the  prosecutor  pay  costs,  or  in  default  thereof  be  im- 
prisoned.   State  ▼.  Lance,  789. 

4.  In  criminal  actions,  the  Clerk  of  the  Superior  Court  cannot 

require  that  the  costs  of  transcript  upon  appeal  shall  be  paid  in 
advance,  although  the  defendant  did  not  appeal  in  forma  pau- 
peris, and  a  certiorari  will  issue  directing  the  Clerk  to  send  up 
the  transcript  which  he  holds  for  such  prepayment.  State  v. 
Nash,  B22. 

COTTON-BURNING : 

One  who  burnt  cotton,  secured  in  a  railroad  car,  cannot  be  con- 
victed under  the  statute  making  it  a  misdemeanor  to  burn  or 
destroy  any  other  person's  cotton,  etc.,  in  a  stack,  hill,  or  pen, 
or  secured  in  some  other  way  out  of  doors.  It  seems  that  he 
would  be  guilty  of  malicious  injury  to  personal  property.  State 
V.  Avery,  798. 

COUNTER-CLAIM,  484,  703. 

A  party  cannot  set  up  as  a  counter-claim  to  an  action  for  tort,  mat- 
ters which  arise  out  of  a  contract  unconnected  with  the  transac- 
tion sued  on.    Smith  v.  Young,  224. 

COUNTY  COMMISSIONERS :    See  Comuissionsbs,  County. 

COUNTY  ROADS :    See  Roads  and  Highways. 

COURT,  SUPREME  : 

When  a  printed  brief  is  filed  under  Rule  12,  the  party  filing  it  is  to 
be  taken  as  asking  a  decision  at  such  term  and  as  opposing  a 
continuance,  and  a  motion  by  the  opposite  party  to  continue  the 
case  till  next  term  will  not  be  granted  unless  expressly  assented 
to,  or  for  good  cause  shown.    Dihbrell  v.  Insurance  Co.,  314. 

Amendment  in,  683. 

Judgment  of,  how  entered  and  costs  in,  504. 

CROPS : 

Vested  in  lessor  till  rents  are  paid,  74. 

Lien  for  advancements  in  making,  124. 

Customs  of  merchants  will  not  modify  usury  laws,  589. 
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COUNTY  TREASURER :    See  Treasurer  County. 

CURTESY,  TENANT  BY :    See  Tenancy. 

DAMAGES.  515. 

Incident  to  unlawful  entry  upon  land  by  railroad,  52. 

DEBTOR  AND  CREDITOR : 

1.  A  voluntary  conveyance  of  property  by  a  debtor  ib  ipso  facto 

fraudulent  and  void,  as  against  pre-existing  debts,  unless  suffi- 
cient property  available  for  payment  of  such  debts  is  retained ; 
whether  it  be  likewise  fraudulent  and  void  against  subsequent 
creditors  depends  upon  the  intent  with  which  it  was  made,  and 
that  is  a  question  to  be  passed  upon  by  the  jury.  Clement  v. 
Cozart,  173. 

2.  One  cannot  wrongfully  gain  possession  of  property  and  apply  it, 

or  its  proceeds,  to  the  satisfaction  of  a  debt  due  from  the  owner. 
Smith  V.  Young,  224. 

DECREES : 

When  they  may  be  vacated,  346. 

DEED,  316. 

1.  A  deed,  conveying  a  tract  of  land  situate  in  two  counties,* having 

been  duly  admitted  to  probate  in  one,  its  execution  is  thereby 
sufficiently  established  to  make  it  competent  evidence,  as  color 
of  title,  to  the  lands  located  in  the  other  county.  Lewis  v. 
Roper,  19. 

2.  The  execution  of  a  deed  having  been  established,  there  is  a  pre- 

sumption that  it  is  valid.    Lovett  v.  Slocumb,  110. 

3.  Under  the  Act  of  1885,  ch.  147,  a  conveyance  of  land,  made  prior 

to  the  passage  of  that  act,  is  not  valid  against  creditors  or  bona 
fide  purchasers,  unless  registered  before  the  first  day  of  January, 
1886.  .  Phillips  v.  Hodges,  248. 

4.  An  unregistered  deed  passes  only  an  equitable  title,  which  may 

be  converted  into  a  legal  title  by  registration.    Ibid. 

5.  A  description  of  land  in  a  deed  as  **  lying  and  being  in  the  county 

of  Jones  and  bounded  as  follows,  to- wit:  On  the  south  side  of 
Trent  river,  adjoining  the  lands  of  Colgrove,  McDaniel  and 
others,  containing  three  hundred  and  sixty  acres,  more  or  less,*' 
is  not  so  vague  and  indefinite  as  to  render  the  conveyance  void, 
but  may  be  aided  by  parol  evidence.    Perry  v.  Scott,  374. 

6.  The  decisions  of  this  Court  in  Blow  v.  Vaughan,  105  N.  C,  198, 

and  Wilson  v.  Johnson,  Ibid,  211,  so  far  as  they  are  in  conflict 
with  this  opinion,  are  overruled.    Ibid, 
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7.  Exceptions  and  reservations  in  grants  and  deeds  enure  only  to  the 

benefit  of  the  grantor  and  those  claiming  under  him;  they  can- 
not operate  to  convey  an  estate  to  others.  Blackburn  v.  Black- 
bum,  488. 

8.  The  grantor,  before  the  delivery  of  a  deed  conveying  a  tract  of 

land  to  another,  made,  under  seal,  this  endorsement,  *'I(the 
said  E.  B.)  do  hereby  certify  that  S.  B.,  a  daughter  of  said  E.  B., 
doth  hold  a  life-time  possession  in  the  said  deed":  Held,  to 
amount  to  a  declaration  of  a  trust  in  favor  of  the  said  S.  B., 
and  that  the  grantee  took  the  title  subject  thereto.    Ibid, 

9.  The  rule  that,  in  an  action  to  recover  land,  any  deed  offered  in 

support  of  the  title  set  up  may  be  attacked  on  the  trial  without 
pleading  the  matter  of  attack,  does  not  extend  to  deeds  which 
are  effectual  to  pass  title  until  they  are  avoided  in  some  proper 
proceeding.    Averitt  v.  Elliot,  560. 

10.  Under  the  Act  of  1885,  ch.  147,  providing  that  no  deed  shall  be 
effective  to  pass  title  as  against  subsequent  purchasers  but  from 
the  registration  thereof,  the  purchaser  at  execution  sale  who 
registers  his  deed  prior  to  a  deed  from  the  defendant  in  execu- 
tion to  his  wife,  which  was  executed  before  the  sale,  acquires 
the  title  to  the  land;  and  the  wife  in  possession  of  the  land  con- 
jointly with  her  husband  at  the  time  of  sale  and  of  execution  of 
the  Sheriff's  deed  to  the  plaintiff,  is  not  within  the  saving  clause 
of  the  act,  as  the  plaintiff  does  not  take  as  purchaser  from  the 
'*  donor,  bargainor  or  lessor,"  as  against  a  donee  in  possession 
under  an  unregistered  deed,  but  from  the  Sheriff,  who  is  the 
agent  of  the  law.     Cowen  v.  Withrow,  636. 

Probate  and  registration  of,  83. 

Construction  and  reformation  of,  85. 

Conveyance  from  husband  to  wife.  510. 

Consideration  in  deed  from  husband  to  wife.  628. 

Without  seal,  679. 

Description,  874. 

DEPUTIES,  1. 

DEVISE  AND  DEVISEE :    See  Will. 

DILIGENCE,  589. 

DISABILITY.  412. 

DISCRETION  OF  JUDGE,  820. 

DIVORCE : 

1.  In  an  action  for  divorce  a  menaa  et  thoro,  on  the  ground  of  per- 
sonal violence  by  the  husband,  rendering  the  life  and  condition 
of  the  wife  intolerable  and  burdensome,  it  is  essential  that  the 
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plaintiff  shall  specifically  set  forth  in  her  complaint  the  circum- 
stances under  which  the  violence  was  committed,  what  her 
conduct  was,  and  especially  what  she  had  done  to  provoke  such 
conduct  on  the  part  of  her  husband.  A  general  allegation  that 
such  conduct  was  '*  without  cause  or  provocation  on  her  part" 
is  insufficient.    O'Connor  v.  O'Connor,  139. 

2.  If  the  pleadings  raise  an  issue  on  the  conduct  of  the  wife,  at  the 

time  of  the  alleged  violence,  the  defendant  has  a  right  to  have 
that  matter  passed  on  by  the  jury.    Ibid. 

3.  A  divorce  will  not  be  granted  for  cruel  and  barbarous  treatment 

under  The  Code^  %  1286  (3),  where  it  appears  the  acts  complained 
of  were  committed  more  than  ten  years  before  the  commence- 
ment of  the  action,  and  in  the  meanwhile  the  parties  had  con- 
tinued to  reside  together.    Ibid. 

4.  Nor  will  a  divorce  be  granted  for  causes  arising  within  six  months 

before  the  commencement  of  the  action.    Ibid. 

5.  In  an  action  for  divorce  for  adultery,  by  husband  against  wife. 

it  was  competent  for  plaintiff  to  ask  a  witness,  on  cross-exami- 
nation, if  *'  she  did  not  hear  the  plaintiff,  before  that  day,  forbid 
the  defendant  to  go  with  P.  (with  whom  the  alleged  adultery 
was  committed),  or  to  go  where  he  was,*'  as  tending  to  show  the 
adulterous  intercourse,  to  contradict  a  former  witness  who  tes- 
tified that  plaintiff  had  invited  P.  to  his  house,  and  as  sustain- 
ing plaintiff's  allegation  that  the  adulterous  intercourse  wss 
without  the  consent  or  connivance  of  plaintiff,  and  it  was  not 
incompetent  as  being  the  declarations  and  admissions  of  hus- 
band and  wife  under  The  Code,  §§  588, 1351.  Toole  v.  Toole^  615. 

DOCKETING  JUDGMENT,  328. 

DOWER: 

1.  The  right  to  apply  for  allotment  of  dower  by  special  proceeding 

under  §  2111  of  The  Code  is  a  legal  right,  personal  to  the  widow, 
and  cannot  be  transferred  by  assigp:iment.  Parton  v.  Allison, 
674. 

2.  Where  the  right  to  dower  has  been  assigned,  before  allotment, 

the  assignee's  remedy  to  enforce  it  is  by  a  civil  action  in  term ; 
the  Clerk  of  the  Superior  Court  has  no  jurisdiction.    Ibid. 

3.  A  widow  who  married  since  the  common  law  dower  act  is  not 

entitled  to  dower  in  lands  sold  during  coverture  under  execu- 
tion for  debts  contracted  prior  to  the  dower  act.  And  this  is  not 
changed  because  some  of  the  debts  under  which  the  lands  were 
sold  were  contracted  subsequently.  In  this  view,  the  dower  act 
does  impair  the  obligations  of  the  contract  between  debtor  and 
creditor.    Patton  v.  Asheville,  685. 
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DURESS.  873. 

ELECTION : 

By  countiee,  &c..  for  issue  of  bonds  in  aid  of  railroad,  159. 

EMBEZZLEMENT.  794. 

EMINENT  DOMAIN : 

1.  Notwithstanding  the  charter  of  a  railway  company,  incorporated 

subsequent  to  the  enactment  of  the  general  Railroad  Statute, 
The  Code,  Vol.  I.  ch.  49,  conferred  upon  it  "  the  powers  and 
incidents  of  the  North  O^irolina  Railroad  Company,"  it  can  only 
acquire  title  to  right-of-way  by  purchase  or  condemnation,  and 
the  owner  of  land  upon  which  its  road  was  constructed  is  not 
barred  of  right  to  compensation  by  any  statute  of  limitations, 
general  or  special,  unless  the  defendant's  possession  has  been 
adverpe  for  such  length  of  time  as.  in  ordinary  cases,  will 
mature  title.    Livenrvjn  v.  Railroad,  53. 

2.  The  damages  incident  to  the  act  of  an  unlawful  entry  upon  land 

by  a  railway  corporation  are  personal  to  the  owner  of  the  land 
and  do  not  pass  by  his  subsequent  conveyance  of  the  premises; 
and  in  those  instances  where  the  entry  confers  a  right  upon  the 
company,  leaving,  the  damages  to  be  afterwards  assessed,  it 
may  be  the  same  rule  applies;  but  under  the  general  statute  of 
this  State  (The  Code,  Vol.  I,  ch.  49)  no  such  right  is  conferred, 
and  hence,  until  a  purchase  or  condemnation,  the  corporation's 
occupation  is  without  title,  and  the  conveyance  of  the  land  will 
pass  to  the  vendee  the  right  to  compensation  for  damages.    Ibid. 

3.  A  railroad  company  has  the  right  to  cut  and  maintain,  on  its 

right-of-way,  such  ditches  as  may  be  necessary  to  carry  the  sur- 
face water  collected  thereon  to  any  natural  outlet  capable  of 
receiving  it,  but  it  has  not  the  right  to  divert  such  surface  water 
into  a  channel  where  it  would  not  naturally  flow,  and  which  is 
not  adequate  to  receive  it,  if,  thereby,  the  lands  of  others  are 
injured.    Staton  v.  Railroad,  837. 

4.  While  a  Judge  cannot,  upon  exceptions  filed  to  the  report  of 

commissioners  appointed  to  assess  damages  caused  by  the  loca- 
tion and  construction  of  a  railway,  alter  the  report  by  inserting 
a  different  amount  as  damages,  or  annul  the  order  appointing 
the  commissioners  and  submit  the  matter  to  a  jury;  yet  he  has 
the  discretionary  power  to  confirm  or  set  aside  such  report,  and 
,  may  recommit  the  question  to  the  same,  or  other  commissioners, 
and  in  aid  of  this  power  he  may  hear  affidavits.  Harris  v. 
Railroad.  490. 
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5.  A  report  of  such  commissioners  is  not  invalid  because  it  does  not 

contain  a  description  of  the  land,  as  that  can  be  ascertained  by 
reference  to  the  location  of  the  road-bed  and  right-of-way.  Har- 
ris V.  Railroad,  490. 

6.  The  requirement  of  the  statute  that  the  report  of  the  commissioD- 

ers  shall  be  under  seal  is  directory  only.    Ibid, 

ENTRY  AND  GRANT: 

1.  It  is  not  necessary  to  the  validity  of  the  registration  of  a  grant  of 

land  by  the  State  that  its  execution  should  be  proven,  as  in  con- 
veyances by  individuals,  and  an  order  made  for  its  registration. 
The  great  seal  of  the  State  is  sufficient  evidence  of  its  authen- 
ticity to  justify  the  Register  in  putting  it  upon  the  record. 
Coltrane  v.  Lamb,  209. 

2.  The  plaintiff  alleged  that  he  was  the  owner,  by  virtue  of  megne 

conveyances  connecting  him  with  grants  from  the  State,  to  the 
bed  of  a  non-navigable  river;  that  defendant  had  entered  the 
same  land  and  was  proceeding  to  have  a  grant  ic>sued  therefor; 
that  the  entry  was  void  for  irregularities,  but  that  the  evidence 
thereof  might  be  lost  by  lapse  of  time;  that  a  grant  based  upon 
such  entry  would  constitute  a  cloud  upon  his  title,  and  prayed 
that  the  Secretary  of  State  should  be,  enjoined  from  issuing,  and 
the  defendant  Alexander  from  receiving  and  recording  snch 
grant:  Held,  (1)  that,  according  to  his  own  showing,  the  plaintiff 
had  an  adequate  remedy  at  law  and  was  not  entitled  to  an 
injunction;  (2)  an  action  to  remove  a  cloud  upon  title  cannot  be 
maintained  unless  it  affirmatively  appear  that  the  plaintiff  is 
rightfully  in  possession;  (3)  a  remedial  statute,  enacted  to  cure 
the  defects  in  the  title  to  lands  of  one  person,  cannot  operate  to 
divest  the  estate  of  another  in  the  same  property;  (4)  that  while 
it£was  error  in  the  Judge  below  to  dismiss  the  action  upon 
a  motion  for  an  injunction,  yet  as  the  material  question 
presented  by  the  appeal  was  the  validity  of  the  judgment  refus- 
ing an  injunction,  in  respect  to  which  the  judgment  below  is 
affirmed,  the  defendant  is  entitled  to  costs  in  this  Court. 
McNamee  v.  Alexander,  242. 

EQUITY : 

Abandonment  of.  79. 

ESTOPPEL,  159,  316,  406,  412. 

1.  In[an  action  to  recover  a  sum  alleged  to  be  due.  the  defendant 
may  set  up  by  way  of  estoppel  the  judgment  of  the  Court, 
involving  the  same  matter,  rendered  on  a  former  motion  for 
leave  to  issue  execution  on  a  dormant  judgment.  JIfoore  v. 
Garner,  157. 
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2.  A  wife  is  not  estopped  bj  the  declarations  and  condact  of  her 

husband,  in  her  presence,  in  respect  to  her  interest  in  property 
to  which  she  is  entitled  jointly  with  her  husband.  Phillips  v. 
Hodges,  248. 

3.  One  who  invokes  the  doctrine  of  equitable  estopped  must  show 

not  only  that  he  acted  in  good  faith,  but  that  he  used  reasonable 
diligence  to  ascertain  the  truth  of  the  facts  upon  which  he  acted. 
Boyden  v,  Clarke,  664. 

From  collaterally  attacking  decree,  165. 

EVIDENCE : 

1.  The  declaration  of  one  obligor  in  a  bond  that  he  had  paid  the 

debt,  unsupported  by  substantive  proof  of  such  payment,  is 
not  competent  evidence  in  support  of  a  plea  of  payment  by 
other  obligors.     Moore  v.  Ooodtoin,  218. 

2.  In  an  action  to  recover  the  amount  of  certain  bonds,  found  by  an 

administrator  among  the  papers  of  his  intestate,  and  upon 
which  there  were  no  payments  endorsed,  the  defendant  pleaded 
payment,  and  offered  evidence  tending  to  show  that  he  had 
made  divers  payments,  some  of  which  were  not  contested  on 
the  trial :  Held,  that  while  the  burden  was  on  the  defendant  to 
establish  his  plea  by  a  preponderance  of  evidence,  it  was  error 
in  the  Court  to  assume,  and  so  instruct  the  jury,  that  the  testi- 
mony offered  to  establish  the  fact  of  payment  was  not  sufficient 
in  law  for  that  purpose.     Bentqn  v.  Toler,  238. 

3.  A  witness,  who  has  qualified  himself  as  an  expert,  may,  in  the 

presence  of  the  jury,  be  allowed  to  compare  a  paper  whose  gen- 
uineness is  questioned,  with  another  paper  executed  by  the 
party  who  alleges  the  falsity  of  the  first,  and  express  an  opinion 
thereon,  provided  the  instrument  so  proposed  to  be  made  the 
basis  of  comparison  is  not  denied,  or  the  person  by  whom  it  is 
alleged  to  have  been  made  is  estopped  to  deny  it ;  but  where  the 
paper  offered  as  such  basis  requires  proof  to  establish  its  authen. 
ticity,  it  is  erroneous  to  admit  it  in  evidence.  Tunstall  v.  Cobb, 
316. 

4.  In  an  action  to  recover  land,  the  plaintiff  offered  a  deed  to  him- 

self from  the  devisor  of  the  defendant,  upon  which  there  was 
an  endorsement,  not  under  seal  and  not  registered,  alleged  to 
have  been  made  by  plaintiff  in  the  following  words,  *'I  relin- 
quish all  my  right  and  title  to  the  within  deed  ;  "  there  was  also 
evidence  tending  to  show  that  the  devisor  lived  on  the  land. 
paying  taxes  thereon,  and  occupying  it  as  his  own  for  a  number 
of  years,  and  that  his  devisee  continued  to  do  the  same  for  some 
time  after  his  death  ;  that  the  plaintiff  lived  near  by  and  never 
asserted  any  claim  to  the  land  until  after  the  death  of  the 
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devisor,  and  had  declared  that  he  had  no  interest  in  it :  Hdd, 
(t)  the  endorsement  on  the  deed  did  not  operate  as  a  reconvey- 
ance of  the  eBtate  conveyed  by  the  deed  ;  (2)  neither  the  endorse- 
ment,  nor  the  facts  of  possession  and  declarations  of  the  plaintiff 
estopped  him  from  asserting  his  title  under  the  deed  :  (3)  but  if 
the 'endorsement  was  made  upon  a  valuable  consideration 
(which  may  be  proved  by  parol  evidence),  it  may  be  treated  as 
a  valid  contract  to  reconvey,  and  in  a  proper  action  a  specific 
performance  thereof  decreed.     Tunstall  v.  Cobb,  316. 

5.  The  reception  of  irrelevant  testimony  will  not  be  sufficient  to 

warrant  a  new  trial,  when  it  can  be  seen  it  was  harmless. 
Yount  V.  Morrison,  520. 

6.  Secondary  evidence  is  admissible  to  show  the  contents  of  records 

of  Courts  when  the  loss  or  destruction  of  such  records  has  been 
established.    Isley  v.  Boone,  555. 

7.  Where  defendant's  testimony  was  contradicted  by  that  of  the 

plaintiff,  it  was  proper  to  permit  him  to  be  corroborated  by 
showing  by  his  wife  that  he  made  statements  to  her  similar  to 
those  testified  to  on  the  trial.    Hooks  v.  Houston,  623. 

8.  It  was  in  proof  that  the  husband,  when  he  made  the  alleged 

fraudulent  conveyance  to  his  wife,  was  not  worth  more  than 
five  hundred  dollars  apart  from  the  property  in  controversy; 
that  his  creditor  having  indulged  him  for  a  long  time,  gave  him 
notice  that  he  must  settle  by  a  day  named;  that  there  was  an 
agreement  to  arbitrate,  pending  which  the  conveyance  was 
made,  the  debtor  not  reserving  property  sufficient  to  discharge 
the  debt:  Held,  evidence  proper  to  be  submitted  to  the  jury  upon 
the  bona  fides  of  the  deed.    Peeler  v.  Peeler ,  628. 

9.  Evidence  that  after  the  execution  of  the  deed  the  husband  and 

wife  proposed  to  reconvey  a  portion  of  the  land  and  another  tract 
in  satisfaction  of  the  creditor's  demand  was  incompetent.    Ibid, 

10.  The  original  record  of  an  equity  proceeding  transferred  to  the 

Superior  Court  is  competent  evidence.  A  transcript  in  such 
case  is  not  necessary.     Oeer  v.  Oeer,  679. 

11.  That  a  deed  is  without  seal  does  not  affect  its  competency  as 

evidence;  this  defect  goes  to  its  legal  effect.     Ibid. 

12.  Defendant  set  up  a  counter-claim,    to    which  plaintiff  made 

replication  admitting  the  facts,  but  pleading  matter  in  avoid- 
ance. On  the  trial  neither  party  offered  evidence  of  the  facts 
averred  in  these  pleadings:  ffe/d,  (1)  that  the  burden  was  upon 
the  plaintiff  to  establish  the  facts  alleged  in  the  replication,  and 
upon  failure  to  do  so  defendant  was  entitled  to  judgment  on  the 
counter  claim;  (2)  that  it  was  error  to  submit  an  issue  involving 
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the  matter  pleaded  in  the  couoter- claim;  (3)  it  was  not  necessary 
in  this  case  that  the  pleadings  should  be  formally  introduced  in 
evidence  to  entitle  defendant  to  judgment  on  his  counter-claim. 
Rumbough  v.  Improvement  Co.,  703. 

13.  The  prosecutrix,  claiming  to  be  the  owner  of  a  tract  of  land  con- 

taining about  thirty  acres,  leased  seven  acres  thereof,  embraced 
within  fixed  lines,  to  the  defendant,  and  especially  forbade  him 
to  cut  timber  from  that  part  of  the  tract  not  included  in  the 
lease,  but  the  defendant,  while  his  term  was  subsisting,  did  cut 
timber  on  the  land  in  defiance  of  prosecutrix's  prohibition,  and 
being  indicted  therefor  under  §  1070  of  The  Code,  on  the  trial 
offered  to  prove  that  the  true  title  was  not  in  prosecutrix,  but 
in  one  H.,  by  whose  authority  he  committed  the  alleged  tres- 
pass: Htld,  the  testimony  offered  to  prove  title  in  H..  was  com- 
petent not  only  for  the  purpose  of  showing  the  good  faith  of 
defendant,  but  as  well  for  the  purpose  of  showing  H.  was  the 
rightful  owner  and  that  the  prosecutrix  was  not.  State  v. 
Boyce,  789. 

14.  In  an  indictment  for  embezzlement,  it  is  not  competent  for  the 

defendant,  on  cross-examination  of  a  witness  who  had  testified 
that  when  he  left  the  store  there  was  a  two-dollar  bill  in  the 
drawer  and  that  when  he  returned  it  was  gone,  to  ask  the  wit- 
ness if  he  told  the  defendant  of  the  loss,  and  what  was  his 
explanation  of  it.  the  latter  being  the  defendant^  declaration  in 
his  own  interest  and  not  a  part  of  the  res  gesUv.  State  v. 
Rhyne,  794. 

15.  A  statement  of  the  evidence  expected  to  be  elicited  must  accom- 

pany an  exception  to  the  refusal  to  admit  it.    Ibid. 

10.  On  the  trial  of  an  indictment  for  burning  a  barn,  the  defendant 
offered  evidence  to  prove  his.  good  character;  the  State  then 
introduced  evidence,  the  defendant  objecting,  tending  to  show 
that  defendant,  shortly  before  the  burning,  made  profane  and 
violent  declarations  in  respect  to  the  disturbances  in  the  neigh- 
borhood, and  that  a  day  or  two  after  the  burning,  when  defend- 
ant was  arrested,  he  was  found  before  daylight  in  company 
with  several  other  persons,  some  of  whom  were  armed  with 
guns:  Held,  that  although  the  evidence  was  slight  and  not  very 
relevant,  it  was  competent  as  bearing  upon  the  character  of  the 
defendant,  especially  when  the  Court  charged  the  jury  to  con- 
sider it  with  great  caution.    State  v.  Riley,  813. 

17.  In  an  indictment  for  slandering  an  innocent  woman  the  husband 
of  the  prosecutrix  was  asked  if  he  had  not  told  a  certain  person 
that  he  had  had  sexual  intercourse  with  his  wife  before  his 
marriage,  to  which  he  answered,  "No":  Held,  to  be  incompe- 
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tent  to  contradict  the  witness;  being  collateral  the  defendant 
was  bound  by  his  answer,  and  it  was  not  pertinent  to  prove 
incontinence  on  the  part  of  the  prosecutrix,  being  hearsay. 
State  V.  Morris,  820. 

18.  A  declaration  made  by  one  charged  with  a  criminal  offence,  to 
the  officer  who  then  has  him  in  custody  and  handcuffed,  is  not 
thereby  rendered  incompetent  as  evidence.  To  constitute  the 
duress  which  will  exclude  such  declaration,  it  must  appear  that 
it  was  elicited  by  some  offer  or  threat  calculated  to  arouse  hope 
or  fear  in  the  mind  of  the  person  making  it.  State  v.  Whit- 
field, 876. 

Of  color  of  title,  19,  57. 

Of  adverse  possession,  57. 

Of  execution  of  nuncupative  will,  114. 

Of  contract.  220. 

Of  advancement,  299. 

Of  fraud.  368.  422,  710. 

In  malicious  prosecution,  534. 

Of  breach  of  condition  in  insurance  policy,  568, 

Of  negligence.  283.  480,  472.  581,  585,  618. 

In  action  for  divorce,  615. 

Of  contract  with  deceased  agent  of  railroad  company,  670. 

In  action  to  recover  land,  701. 

In  indictment  for  bigamy.  780. 

In  fornication  and  adultery,  849. 

Arbitrators  may  admit  or  reject,  6. 

Parol  in  aid  of  deed,  85,  374. 

Of  probate  and  registration,  33. 

Of  authenticity  of  grant,  209. 

In  sale  under  execution,  252. 

Of  malice  in  slander  and  libel,  270. 

Of  holograph  will,  542. 

Comparison  of  writing  by  expert,  316. 

Of  disbursements  by  guardian,  564. 

EXCEPTIONS,  623,  710. 
To  award,  103. 
Must  point  out  error.  209. 
To  report  of  referee.  148. 

EXCUSABLE  NEGLECT  :    See  Neougence. 
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EXECUTION: 

1.  An  affidavit  by  a  judgment  creditor,  his  agent  or  attorney,  that 

an  execution  has  been  issued  upon  his  judgment — though  it  has 
not  been  returned — and  that  defendant  has  not  sufficient  prop- 
erty "subject  to  execution"  to  satisfy  the  judgment,  but  has 
property,  "not  exempted  from  eirecution.**  which  be  unjustly 
refuses  to  apply  to  its  satisfaction,  is  sufficient  to  support  an 
order  for  the  examination  of  the  debtor,  and  persons  alleged  to 
be  indebted  to  him;  and,  also,  an  order  forbidding  the  disposi- 
tion, by  the  latter,  of  any  effects  belonging  to  the  judgment 
debtor.  {Hinsdale  v.  Sinclair,  88  N.  C,  338,  distinguished.) 
Bank  v.  Bums,  105. 

2.  An  action  is  not  ended  by  the  rendition  of  a  judgment;  it  remains 

open  for  all  motions  and  proceedings  for  its  enforcement, 
including  proceedings  supplementary  to  execution.  Turner  v. 
Holden,  182. 

8.  A  judgment  debtor  is  entitled  to  notice,  for  such  time  as  the 
Court  shall  deem  just,  of  an  order  requiring  him  to  appear  and 
answer  concerning  his  property  which  is  sought  to  be  subjected 
to  the  satisfaction  of  any  judgment  against  him  in  a  proceeding 
supplementary  to  the  execution.    I  did, 

4.  Such  notice  may  be  duly  served  by  leaving  a  copy  thereof  at  the 

residence  of  the  debtor  with  his  wife,  she  being  of  suitable  age 
and  discretion.    Ibid. 

5.  An  appeal,  before  a  final  determination  of  the  matter,  from  an 

order  refusing  to  dismiss  a  supplementary  proceeding,  upon  the 
ground  of  defective  service  of  notice,  is  premature.    Ibid. 

EXEMPTIONS.  252. 

1.  The  owner  of  real  estate,  to  whom  no  homestead  has  been  allot- 

ted, and  against  whom  there  are  existing  no  liens  under  which 
a  homestead  might  be  set  apart  preliminary  to  a  sale,  may  alien 
his  land,  no  matter  when  he  acquired  title,  and  pass  the  entire 
interest  and  estate  therein,  includiug  the  homestead  right 
(except  the  inchoate  right  of  dower  of  the  wife,  in  the  event 
she  survives  him)  without  the  wife  joining  in  the  conveyance. 
Scott  V.  Lane,  154. 

2.  One  who  seeks  to  avoid  &  prima  facie  title  to  land  under  execu- 

tion, or  judicial  sale,  upon  the  ground  that  such  land  was 
exempt  from  sale  under  the  laws  providing  homesteads,  must 
allege  in  his  pleadings  specifically  the  facts  upon  which  the 
right  to  the  homestead  depends ;  and  the  burden  is  upon  him 
to  establish  such  facts.     Dickens  v.  Long.  t65. 

EXPERT : 

When  witness  may  qualify  as,  316. 
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EXTRADITION  : 

A  prisoner  who  voluntarily  agrees  to  accompany  an  extradition 
agent  cannot  thereafter  object  to  the  absence  of  the  warrant  of 
extradition  from  the  Governor  of  the  State  in  which  he  was 
arrested.    State  v.  Cutahall,  764. 

FACTS  : 

Finding  of  by  trial  Judge  in  motion  to  remove,  conclusive,  8. 

FAILURE  TO  WORK  ROADS,  859. 

FAL8E  PRETENCE.  795. 

FELONIES,  under  Chapter  205,  Acts  1891.  795. 

FINDINGS  BY  THE  COURT,  576,  789. 

FINDINGS  OF  FACT  :  See  Facts. 

FORCIBLE  ENTRY  : 

Where  the  defendant  and  four  others,  one  with  a  crow-bar,  after 
deciariog  their  purpose,  and  being  forbidden  by  the  prosecutor, 
went  to  a  shop,  one  hundred  yards  away,  and  broke  open  the 
door  and  took  possession,  they  were  guilty  of  a  forcible  entry, 
and  this  though  the  prosecutor  had  leased  the  shop  from  defend- 
ant, and  upon  the  expiration  of  the  term,  without  surrendering 
the  possession,  had  leased  for  another  term  from  defendant's 
co-tenant.    State  v.  Davis,  809. 

FORCIBLE  TRESPASS  : 

Where  the  defendant,  who  was  on  horseback,  procured  from  the 
lady  of  the  house  a  due-bill  by  asking  to  see  it,  put  it  in  his 
pocket,  asserting  his  intention  not  to  pay  it,  and  when  she 
demanded  its  return,  he  used  rough  language  to  her  and  carried 
it  away,  and  she  did  not  attempt  to  take  it  back  because  she  was 
afraid,  he  was  guilty  of  forcible  trespass.    State  v.  Oray,  790. 

FORNICATION  AND  ADULTERY  : 

1.  Where  a  special  verdict  in  an   indictment  for  fornication  and 

adultery  found  that  the  defendant  for  some  time  lived  with  a 
woman  as  man  and  wife,  under  a  marriage  which  was  biga- 
mous as  to  him,  and  that  so  soon  as  the  female  discovered  the 
previous  marriage  of  the  defendant  she  separated  herself  from 
him.  and  would  not  have  lived  with  him  if  she  had  known  the 
facts,  the  defendant  was  properly  convicted.  State  v.  Cutshall, 
764. 

2.  In  fornication  and  adultery,  one  defendant  may  be  convicted  and 

the  other  acquitted,  as  the  offence  is  a  joint  one  in  the  physical 
act  only,  there  being  no  necessity  to  charge  or  prove  a  joint 
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crimioal  intent,  and  hence  the  absence  of  the  criminal  intent 
may  be  shown  in  the  defence  of  either,  and  upon  being  shown 
as  to  one,  it  cannot  enure  to  the  benefit  of  the  other.  {State  v. 
Mainor,  28  N.  C,  840.  overruled  in  respect  to  this  point.)  State 
V.  Cutshall,  764. 

3.  Evidence  that  defendants,  indicted  for  fornication  and  adultery, 
lived  for  some  time  in  the  house  of  male  defendant,  but  occu- 
pied different  rooms ;  that  female  defendant  washed  and  cooked 
and  performed  other  housekeeping  duties ;  that  she  had  two 
children  when  she  went  there,  and  one  was  born  afterwards, 
but  there  was  no  other  evidence  of  improper  relations,  or  that 
the  woman  was  unmarried,  or  that  her  children  were  bastards, 
was  not  sufficient  to  be  submitted  to  the  jury,  and  a  verdict  of 
guilty  thereon  should  be  set  aside.    State  v.  Pope,  849. 

FRAUD : 

1.  A  creditor  will  not  be  permitted,  by  the  practice  of  a  fraud,  to 

acquire  title  to  the  property  of  his  debtor  for  the  purpose  of 
the  satisfaction  of  his  debt.     Blake  v.  Blackley,  257.  * 

2.  In  such  case,  testimony  that  the  defendant  represented  that  he 

intended  to  pay  cash  for  the  property  ;  that  he  had  a  check  on 
a  neighboring  bank  which  would  be  paid  next  day,  and  that, 
after  getting  possession  of  the  property,  he  endeavored  to  put 
ic  out  of  the  reach  and  conceal  it  from  the  vendor,  is  evidence 
of  the  fraudulent  intent.     Ibid. 

3.  A  person  being  in  embarrassed  financial  condition,  conceived  a 

formula  for  the  manufacture  of  cigarettes,  which  he  devoted  to 
a  company  organized  for  the  purpose  of  utilizing  it,  and  as  a  con- 
sideration therefor  the  company  issued  to  the  wife  of  the  inven- 
tor shares  of  stock  for  which  she  paid  no  other  consideration  : 
Held,  (1)  that  the  issue  of  the  stock  to  the  wife  was  fraudulent 
as  to  the  husband's  creditors  ;  (2)  that,  the  husband  was  not 
entitled  to  have  them  protected  from  the  demands  of  his  cred- 
itors, upon  the  ground  that  the  stock  was  the  product  of  his 
skill  and  labor,  and  he  had  a  right  to  appropriate  it  to  the  sup- 
port of  his  family.     Markham  v.  Whitehurat,  307. 

4.  In  an  action  brought  by  a  wife  to  recover  from  her  husband  cer- 

tain moneys  alleged  to  belong  to  her  arising  from  the  sale  of 
lands  which  the  husband  had  conveyed  to  her.  the  answer 
charged  that  the  conveyance  to  the  wife  was  made  whilst  the 
husband  was  in  embarrassed  circumstances,  and  was  made  to 
defeat  and  hinder  his  creditors,  and  that  the  wife  had  full 
knowledge  of  the  purpose  and  participated  therein  :  Held,  (1) 
that  it  was  error  to  reject  evidence  of  these  facts  ;  (2)  that  the 
husband  was  a  competent  witness  to  prove  them  :  (3)  that  if 
they  were  established  the  wife  was  not  entitled  to  recover ;  (4) 
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that  a  marriod  woman  has  capacity  to  perpetrate  a  fraud,  and 
even  as  against  her  husband  the  Courts  will  not  interfere  to 
protect  or  enforce  any  interest  or  claim  arising  out  of  the  fraud- 
ulent transaction.    Hart  v.  Hart,  368.  * 

5.  Inadequacy  of  price  is  not  per  ae  a  sufficient  ground  for  setting 

aside  a  conveyance  ;  it  is  a  circumstance,  and  in  some  state  of 
facts  a  badge  of  fraud,  which  may  be  considered  in  connection 
with  other  facts  in  determining  the  existence  of  fraud.  Orren- 
der  V.  Chaffln,  422. 

6.  Where,  upon  an  issue  involving  the  validity  of  a  conveyance  of 

land  made  by  ap  administrator,  there  was  evidence  that  the 
grantee  purchased  at  an  inadequate  price,  but  he  testified  there 
was  no  collusion  or  understanding  between  him  and  the  admin- 
trator  that  he  should  purchase :  Held,  that  it  was  error  in  the 
Court  to  take  the  case  from  the  jury  and  direct  a  verdict  that 
the  conveyance  was  void.     Ibid, 

7.  Where  a  conveyance  from  an  insolvent  husband  to  his  wife  is 
•         attacked  for  fraud,  the  onus  is  upon  the  wife  to  show  that  a 

consideration,  in  the  shape  of  money  paid,  the  discharge  of  a 
debt  due  from  him  to  her,  or  something  of  value,  actually 
passed.    Peeler  v.  Peeler^  628. 

8.  When  the  wife  has  offered  testimony  sufficient  to  satisfy  the  jury 

of  the  existence  and  validity  of  the  consideration,  the  burden 
of  showing  fraud  in  the  transaction  is,  shifted  to  the  attacking 
party  ;  and  if  the  jury  shall  then  be  satisfied  that  the  convey- 
ance was  made  by  the  husband  to  the  wife  to  hinder,  delay  or 
defeat  his  creditors,  and  this  purpose  was  known  to  and  partici- 
pated in  by  the  wife,  it  is  their  duty  to  find  that  it  was  fraudu- 
lent, although  a  valuable  consideration  passed.     Ibid, 

9.  A  conveyance  made  with  the  intent  to  hinder,  delay  or  defeat  a 

creditor  in  the  recovery  of  any  part  of  his  debt  is  an  intent  to 
defraud  within  the  meaning  of  the  statute  of  frauds.    Ibid, 

Remedy  against  judgment  by,  29. 

Fraudulent  assignment,  120. 

Fraudulent  conveyance,  178. 

In  action  to  foreclose  mortgage,  481. 

Upon  marital  rights,  710. 

FUGITIVE  FROM  JUSTICE,  764. 

GOVERNOR : 

Power  of  to  pardon  and  commute,  815. 

GRANT:    See  ENTRY  and  Grant. 
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GUARDIAN  AND  WARD : 

1.  When  any  item  in  the  aocount  of  a  guardian  is  conteeted.  evidence 

of  the  regularity  and  necessity  of  the  expenditure  should  be 
required,  and  the  facts  found  in  relation  thereto.  McLean  v. 
BreesCj  561. 

2.  To  make  a  voucher  presumptive  evidence  of  disbursement  under 

the  Statute.  The  Code,  g  1401.  it  is  necessary  that  it  should  state 
the  time  the  expenditure  was  made,  on  what  account,  and  other 
facts  from  which  it  can  be  reasonably  inferred  the  payment  was 
a  proper  one.    Ibid, 

8.  The  law  will  not  permit  the  property  of  a  lunatic  to  be  applied  to 
the  payment  of  his  debts,  unless  a  sufficient  part  thereof  has 
been  retained  for  the  support  of  his  wife  and  infant  children. 
Ibid. 

4.  If  a  guardian,  in  good  faith,  pays  the  just  debts  of  his  wards 

without  prejudice  to  bis  estate,  he  is  entitled  to  be  credited  with  * 
the  amount  thereof  in  the  settlement  of  his  account.    Ibid, 

5.  If  a  guardian  has  received  from  an  executor  or  administrator  a 

lees  sum  in  settlement  than  was  due,  the  ward  may  sue  either 
the  guardian  or  the  executor  or  administrator  for  the  unpaid 
amount;  and  the  fact  that  a  settlement  had  been  made  between 
the  guardian  and  the  executor  is  not  conclusive  in  an  action  by 
the  ward  against  such  executor  or  administrator,  its  only  effect 
being  to  impose  the  burden  on  the  ward  of  showing  that  the 
settlement  with  the  guardian  was  not  a  complete  payment  of 
the  amount  due.    CiUp  v.  Lee,  675. 

HIGHWAYS :    See  Roads  and  Hiohways. 

HOMESTEAD :    See  Exemptions. 

HUSBAND  AND  WIFE,  412. 

1.  The  owner  of  real  estate,  to  whom  no  homestead  has  been  allot- 

ted, and  against  whom  there  are  existing  no  liens  under  which 
a  homestead  might  be  set  apart  preliminary  to  a  sale,  may  alien 
his  land,  no  matter  when  he  acquired  title,  and  pass  the  entire 
interest  and  estate  therein,  including  the  homestead  right  . 
(except  the  inchoate  right  of  dower  of  the  wife,  in  the  event 
she  survives  him),  without  the  wife  joining  the  conveyance. 
Scott  V.  Lane,  1.14. 

2.  Under  a  conveyance  of  land  in  fee  to  husband  and  wife  they  take, 

not  as  tenants  in  common,  or  joint  tenants,  but  by  eptireties 
with  the  right  of  survivorship,  each  being  seized  per  tout,  et 
non  per  my;  neither  can  convey  or  encumber  the  estate  without 
the  assent  of  the  other,  nor  can  the  interest  of  either  become 
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subject  to  the  lien,  or  any  proce<*diDg  to  sell  for  the  RatisfAction 
of  any  judgment  during  their  joint  lives.  Bruce  v.  Nichol- 
son, 202. 

8.  A  wife  is  not  estopped  by  the  declarations  and  conduct  of  her 
husband,  in  her  presence,  in  respect  to  her  interest  in  property 
to  which  she  is  entitled  jointly  with  her  husband.  Phillips  v. 
Hodges,  248. 

4.  The  fact  that  a  plaintiff  who  sues  to  enforce  a  contract  is  a  mar- 

ried woman,  when  such  fact  does  not  appear  on  the  face  of  the 
complaint,  can  only  be  taken  advantage  of  by  special  plea  or 
answer  in  abatement.  Ic  will  be  waived  by  a  general  denial. 
Seville  v.  Cox,  205. 

5.  Where  the  husband  and  wife  are  seized  by  entireties  of  land,  an 

action  by  them,  involving  the  title  or  possession  thereof,  will 
not  be  barred  by  the  statute  of  limitations  as  to  one  unless  it 
bars  both.    Johnson  v.  Edwards,  466. 

6.  A  conveyance  of  land  from  husband  to  wife  will  pass  the  legal 

estate  of  the  vendor  and  enable  the  vendee  to  sustain  an  action 
to  declare  title  and  recover  possession.     Walker  v.  Long,  510. 

Divorce  a  mensa  et  thoro,  189. 

Property  of  wife  not  subject  to  mechanic's  lien  for  work  done  for 
husband.  220. 

Fraud  perpetrated  by.  868. 

Tenant  by  curtesy,  508,  510,  515. 

Declarations  of  husband  in  divorce  proceedings,  615. 

Conveyance  from  husband  to  wife.  628. 

Fraud  upon  marital  rights.  710. 

IDIOTS :    See  Lunacy. 

IMPROVEMENTS  : 

When  value  of  may  be  recovered,  23. 

INDICTMENT : 

1.  An  indictment  for  obtaining  goods  by  false  pretence  which  does 

not  charge  the  offence  to  have  been  feloniously  done,  is  defec- 
tive, as  the  Act  of  1891,  chapter  205,  makes  all  offence.'*  punish- 
able with  death  or  imprisonment  in  the  penitentiary  felonies: 
but  the  bill  should  not  be  quashed,  the  defendant  should  be  held 
until  a  new  bill  is  obtained.    State  v.  Skidmore,  795. 

2.  It  is  not  necessary  that  an  indictment  for  resisting  an  officer 

should  set  out  the  process  under  which  the  officer  was  acting 
when  resisted — it  is  sufficient  if  it  charges  the  resistance  to  the 
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officer  while  in  the  due  ezecation  of  his  office.  lo  a  proper 
case  the  Court  would  order  a  bill  of  particulars  to  better 
enable  defendant  to  prepare  his  defence.  State  v.  Dunn,  839. 

3.  Where  an  indictment  for  resisting  an  officer  is  defective,  as  such, 

it  ought  not  to  be  quashed  if  the  defendant  maj  be  convicted 
thereon  for  a  simple  assault.    Ibid, 

4.  The  abandonment  of  exceptions  to  a  bill  of  indictment  for  a 

misdemeanor,  by  a  statement  in  defendant's  brief,  is  a  waiver 
of  the  defects.    State  v.  Van  Doran,  864. 

5.  An  indictment  for  perjury,  alleged  to  haire  been  committed  upon 

a  trial  in  the  court  of  a  Justice  of  the  Peace,  is  not  defective 
because  it  sets  out  the  name  of  the  Justice  before  whom  the 
case  was  tried.    State  v.  Flowers,  841. 

6.  Although  an  indictment  for  perjury,  which  fails  to  allege  that 

the  defendant  ''knew  the  said  statement  to  be  false.*'  or  that  "he 
was  ignorant  whether  or  not  said  statement  was  false,*'  is  defec- 
tive, the  Court  should  not  quash  it,  but  the  defendant  should  be 
held  until  a  proper  indictment  is  had.    Ibid, 

Under  statute  against  railroad  ticket-scalpers,  736. 

For  bigamy,  780. 

For  obstructing  public  highway,  785,  860. 

For  embezzlement,  794. 

For  burning  barn,  813. 

For  assault  with  intent  to  commit  rape,  824. 

For  failure  to  work  road,  859. 

For  slander  of  innocent  woman,  830,  873. 

INFANTS  :    See  Minors. 

INJUNCTION : 

1.  An  injunction  will  not  be  granted  to  prevent  the  enforcement  of 

an  alleged  unlawful  municipal  ordinance;  nor  can  an  action  be 
maintained  which  only  seeks  to  have  such  ordinance  adjudged 
void.     Church- Wardens  V .  Washington,  2\, 

2.  t'he  plaintiff  alleg<>d  that  he  was  the  owner,  hy  virtue  of  mesne 

conveyances  connecting  him  with  grants  from  the  State,  to  the 
bed  of  a  non-navigable  river;  that  defendant  had  entered  the 
same  land  and  was  proceeding  to  have  a  grant  issued  therefor; 
that  the  entry  was  void  for  irregularities,  but  that  the  evidence 
thereof  might  be  lost  by  lapse  of  time;  that  a  grant  based  upon 
such  entry  would  constitute  a  cloud  upon  his  title,  and  prayed 
that  the  Secretary  of  State  should  be  enjoined  from  issuing,  and 
the  defendant  Alexander  from  receiving  and  recording,  such 
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grant:  Held,  that,  according  to  his  own  showing,  the  plaintiff 
had  an  adequate  remedy  at  law  and  was  not  entitled  to  an 
injunction.    McNamee  ▼•  Alexander,  242. 

3.  That  while  it  was  error  in  the  Judge  below  to  dismiss  the  action 

upon  a  motion  for  an  injunction,  yet  as  the  material  question 
presented  by  the  appeal  was  the  validity  of  the  judgment  refus- 
ing an  injunction,  in  respect  to  which  the  judgment  below  is 
affirmed,  the  defendant  is  entitled  to  costs  in  this  Court.    Ibid. 

4.  Where  a  city,  by  authority  of  its  charter,  granted  a  street  railway 

company  the  right  to  construct  a  branch  road  over  a  certain 
street,  it  cannot,  by  a  subsequent  ordinance,  arbitrarily  annul 
its  license;  and  when,  under  such  latter  ordinance,  it  attempts 
by  force  to  prevent  the  completion  of  the  road,  then  in  process 
of  construction,  injunction  will  issue  restraining  the  city  from 
such  interference.    Railtoay  v.  Asheville,  688. 

5.  Injunctions  which  encourage  enterprise  and  facilitate  public  con- 

venience will  be  dissolved  only  in  clear  cases.    Ibid. 

Pendente  lite,  120. 

INSURANCE: 

An  insurance  policy  contained  a  stipulation  that  if  the  assured 
should  thereafter  make  any  other  insurance  (whether  void  or 
not)  on  the  property  therein  specified,  without  the  consent  of 
the  insurers  endorsed  on  the  policy,  it  should  be  void.  In  an 
action  to  recover  the  amount  of  the  policy,  the  defendant  relied 
upon  a  breach  of  this  stipulation,  and  offered  testimony  tending 
to  prove  that  the  agent  of  another  company  prepared  a  policy 
on  same  property,  which  he  tendered  to  the  plaintiffs  and 
demanded  the  payment  of  the  premium ;  that  the  plaintiffs 
promised  to  pay  it,  but  never  did;  that  the  said  policy  was  duly 
entered  in  the  books  of  the  second  company,  and  that  it  was  the 
custom  of  insurance  companies  to  write  policies  and  hold  them 
for  convenience  of  the  assured  until  the  premiums  were  paid: 
Held,  these  facts  did  not  constitute  evidence  sufficient  to  be  sub- 
mitted to  the  jury  upon  the  issue  on  the  breach  of  the  condition. 
Folb  V.  Insurance  Co.,  568. 

INTERSTATE  COMMERCE,  279,  722. 

INVENTIONS  : 

While  a  purely  mental  conception  of  a  judgment  debtor  cannot 
be  subjected  to  the  payment  of  his  indebtedness,  nevertheless  if, 
by  his  knowledge  and  skill  in  such  conception,  he  acquires  an 
interest,  which  is  the  subject  of  assignment,  such  interest  may 
be  reached  by  his  creditors.    Markham  v.  Whitehurst,  dOl. 
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ISSUES: 

1.  Where  the  issues  submitted  to  the  jury  are  confused  and  calcu- 

lated to  mislead  the  jury,  a  new  trial  will  be  directed.  Bot- 
toms V.  Railroad,  72. 

2.  lo  an  action  to  recover  the  possession  of  a  horse,  the  defendant 

alleged  that  he  had  purchased  it  from  plaintiff,  who  had  war> 
ranted  its  soundness,  of  which  warranty  there  had  been  a  breach, 
for  which  he  set  up  a  counter-claim;  upon  issues  submitted,  the 
jury  found  that  the  plaintiff  was  not  the  owner;  that  the  defend- 
ant owed  him  $45  balance  of  purchase-money;  that  plaintiff 
warranted  the  soundness  of  the  horse;  that  it  was  not  sound, 
and  the  defendant  was  entitled  to  recover  $22.50  damages  on 
account  thereof:  Hddy  (1)  that  it  was  error  in  the  Court  to  dis- 
regard the  finding  upon  the  issue  in  respect  to  the  ownership, 
and  render  judgment  for  the  plaintiff  thereon,  such  finding  not 
being  necessarily  inconsistent  with  the  others;  (2)  that  it  being 
uncertain,  from  the  other  issues,  whether  the  amount  awarded 
defendant  was  in  excess  or  diminution  of  the  amount  found  due 
on  the  purchase-money,  the  verdict  should  be  set  aside  and  a 
new  trial  granted.     Kornegay  v.  Komegay,  18H. 

In  action  for  divorce  a  mensa  et  thoro,  139. 

Form  of  in  deviaavit  vel  nan,  542. 

JUDGMENT  : 

1.  A  void  judgment  is  one  that  has  merely  the  form  of  a  judgment. 

but  is  destitute  of  some  essential  elements ;  it  has  no  force,  and 
may  be  quashed  on  motion,  or  f.r  mere  motu,  and  will  be  treated 
everywhere  as  a  nullity.     Carter  v.  Rountree,  29. 

2.  An  irregular  judgi|^&nt  is  one  entered  contrary  to  the  method  of 

procedure  and  practice  of  the  Court;  and,  ordinarily,  the  mode 
of  relief  against  it  is  by  motion  in  the  cause,  whether  the  action 
has  been  ended  or  is  still  pending.  Such  motion  may  be  made 
at  any  time  within  a  reasonable  period.     Ibid, 

3.  An  erroneous  judgment  is  one  rendered  contrary  to  law ;  it  can- 

not be  attacked  collaterally,  and  remains  in  force  until  reversed 
or  modified.    Ibid. 

4.  When  a  judgment  is  attacked /or /raurf  the  proper  remedy  is  by 

motion  in  the  cause,  if  the  action  is  then  pending,  but  if  it  has 
been  ended  by  final  judgment,  an  independent  action  must 
be  instituted.    Ibid. 

5.  Upon  a  motion  to  vacate  a  judgment  it  is  not  required  of  the 

Court^to  set  forth  its  finding  of  the  controverted  facts  upon  the 
record,  unless  a  request  *to  that  effect  is  made  by  some  of  the 
parties  to  the  proceeding,  when  it  would  be  error  to  refuse  the 
request.     Ibid, 
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6.  It  is  error  to  give  a  judgment  predicated  upon  disputed  facts  not 

found  by  the  jury.    Spencer  v.  Bdl,  89. 

7.  Motion  in  the  cause,  and  not  a  new  action,  is  the  remedy  for 

relief  against  a  final  judgment  in  a  special  proceeding,  for  an 
alleged  failure  to  serve  summons.     Orant  v.  HarreU,  78. 

8.  Under  a  conveyance  of  land  in  fee  to  husband  and  wife  they 

take,  not  as  tenants  in  common,  or  joint  tenants,  but  by  entire- 
ties with  the  right  of  survivorship,  each  being  seized  per  tout, 
et  non  per  my;  neither  can  convey  or  encumber  the  estate 
without  the  assent  of  the  other,  nor  can  the  interest  of  either 
become  subject  to  the  lien,  or  any  proceeding  to  sell  for  the 
satisfaction  of  any  judgment  during  their  joint  lives.  Brttee 
V.  Nicholson,  202. 

9.  The  lien  created  by  docketing  a  judgment  does  not  vest  any 

estate  in  the  property  subject  to  it  in  the  judgment  creditor, 
but  only  secures  to  the  creditor  the  right  to  have  the  property 
applied  to  the  satisfaction  of  his  judgment,  and  such  lien 
extends  only  to  such  estate,  legal  or  equitable,  as  may  be  sold  or 
disposed  of  at  the  time  it  attaches.    Itnd. 

10.  It  is  not  error  to  refuse  to  allow  a  junior  judgment  creditor  to 

be  made  party  to  an  action  to  foreclose  a  prior  mortgage,  in 
order  that  he  may  attack  the  bona  fides  at  the  mortgage ;  his 
remedy  is  by  an  independent  action.     Ibid. 

11.  A  judgment  to  enforce  a  mechanic's  lien  upon  specific  property 

for  its  satisfaction,  must  contain  a  general  description  of  such 
property,  and  an  execution  thereon  must  direct  that  such  prop- 
erty shall  first  be  sold  to  satisfy  the  judgment.  McMillan  v. 
Williams,  252. 

12.  The  judgment  should  also  be  identiAd  as  that  brought  within 

the  period  prescribed  by  the  statute,  The  Code^  §  1790.    Ibid. 

13.  A  judgment  ba^ed  upon  process  which  purports  to  have  been  duly 

served,  but  which,  in  fact,  was  never  served,  is  not  void,  but  is 
voidable  for  irregularity,  the  remedy  against  it  being  by  a 
motion,  in  the  cause.     Whitehurst  v.  Transportation  Co.,  942. 

14.  While  the  Court  of  a  Justice  of  the  Peace  is  not  a  Court  of  record, 

nevertheless  its  judgments  are  conclusive  until  reversed,  modi- 
fied or  vacated  in  some  proceeding  instituted  for  that  purpose; 
and  such  Court  has  the  same  jurisdiction  to  hear  applications  to 
vacate  judgments  rendered  by  it  as  Superior  Courts  possess  over 
judgments  rendered  by  them.    Ibid. 

15.  A  motion  to  vacate  a  judgment  rendered  in  the  Court  of  a  Justice 

of  the  Peace  for  irregularity,  should  be  made  before  the  Justice 
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who  gave  the  judgment,  or  hia  eucceasor,  notwithstanding  it 
may  have  been  docketed ;  the  Superior  Ck>urt  has  no  jurisdiction 
except  upon  appea].     V^hitehurst  v.  Transportation  Co.,  842. 

16.  If  the  judgment  has  been  docketed  in  the  Superior  Court  and  sub- 

sequently Yacated  by  the  Justice  of  the  Peace,  the  defendant 
may.  upon  motion,  have  the  judgment  therein  set  aside;  such 
docketing,  however,  only  operates  as  a  judgment  of  the  Supe- 
rior Court  for  the  purposes  of  lien.    Ibid. 

17.  While  Courts  have  the  power  to  correct  their  records  and  set  aside 

irregular  judgments  at  any  time,  they  will  not  exercise  this 
power  where  there  has  been  long  delay  or  unexplained  laches 
on  the  part  of  those  seeking  relief  against  the  judgment  com- 
plained of,  especially  where  the  rights  of  third  persons  may  be 
affected.    Harrison  v.  Hargrove,  346. 

18.  Conditional,  or  alternative  judgments,  being  void  in  civil  as  well 

as  criminal  actions,  it  was  not  error  in  the  Court  to  ignore  an 
order  or  judgment  made  at  a  previous  term,  directing  that  if  no 
bond  was  tiled  before  a  date  therein  fixed,  the  action  should  be 
dismissed  and  allow  the  bond  to  be  filed.  Henning  v.  Wamerf 
406. 

19.  Judgment  will  be  arrested  in  the  Supreme  Court  if  the  indictment 

is  defective,  although  no  motion  in  arrest  was  made  in  the  Court 
below.    State  v.  Lumber  Co.,  860. 

Assignee  to  take,  subject  to  equities,  150. 

Action  not  ended  by  rendition  of,  182. 

Motion  to  vacate,  196. 

Must  be  docketed  to  constitute  lien,  328. 

Former,  when  a  bar,  468. 

Satisfaction  of,  when  compromise  accepted,  501. 

For  costs  in  Supreme  Court,  504. 

JUDGMENTS  AND  RECORDS  IN  OTHER  STATES,  10. 

JURISDICTION: 

1.  Where,  on  the  trial  of  an  action  for  the  recovery  of  personal 
property,  commenced  before  a  Justice  of  the  Peace,  the  only 
witness  testifying  to  the  value  of  the  property  said  it  was  worth 
fifty-five  dollars,  the  defendant  is  entitled  to  an  instruction  that, 
if  his  evidence  is  believed,  the  jury  will  find  the  value  of  the 
property  to  be  fifty -five  dollars,  and  that  the  plaintiff  cannot 
recover,  the  action  having  been  instituted  before  a  Justice  of 
the  Peace.    Spencer  v.  Bell,  39. 

109—59 
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2.  The  decision  of  this  Court  in  the  case  of  Baltzer  and  Taak»  y. 
The  State  of  North  Carolina,  104  N.  C.  365,  in  respect  to  the 
jurisdiction  of  the  Supreme  Court  over  actions  of  this  character, 
is  reaffirmed.    Baltzer  v.  State,  187. 

Of  Justice  of  the  Peace,  70,  842,  571,  574. 

Of  Superior  Court  on  appeal  from  a  Justice  of  the  Peace.  26.'>. 

In  proceedings  for  dower,  674. 

Of  former  Courts  of  Equity,  679. 

JURY: 

To  disqualify  a  juror  of  the  regular  panel  for  non-payment  of  taxe. 
it  must  appear  that  the  failure  to  pay  the  taxes  was  for  the  fiscal 
year  preceding  the  annual  revision  of  the  jury  list  at  wfaieb 
such  juror  was  drawn.    State  v.  Davis,  780. 

Province  of,  430,  472, 

JUSTICE  OF  THE  PEACE: 
Effects  of  judgment  of,  342. 
Jurisdiction  of.  79,  342,  571. 
Appeal  from,  157,  196,  265. 
When  two  may  stt  on  a  hearing,  811. 

LANDLORD  AND  TE.VANT.  74. 

1.  If  a  tenant  remain  in  possession  of  the  premises  after  the  expira- 

tion of  his  term,  the  landlord  may  recognize  the  tenancy  as 
continuing  upon  the  same  conditions;  but  where,  as  in  this 
case,  the  landlord  makes  a  proposition  to  the  tenant  for  a  new 
lease,  but,  the  proposition  not  being  accepted,  the  tenant 
vacated :  Heldt,  to  be  a  waiver  of  the  option.  Drake  v.  WQ- 
helm,  97. 

2.  The  ''advancements"  for  which  a  lien  is  created  in  favor  of  a 

landlord  by  §  1754,  The  Code,  embraces  anything  of  value  sup- 
plied by  the  landlord  to  the  tenant,  or  cropper,  in  good  faith. 
directly  or  indirectly,  for  the  purpose  of  making  and  saving  the 
crop.    Brown  v.  Brown,  124. 

3.  When  such  advancements  are  of  such  things  as  in  their  nature  are 

appropriate  and  necessary  to  the  cultivation  of  the  crop,  e.  g., 
farming  implements  and  work  animals,  they  will  be  presumed 
to  create  the  lien  ;  but  where  they  are  of  articles  not  in  them- 
selves  so  appropriate  and  necessary — e.  g.,  dry  goods  and  gro- 
ceries—whether they  will  constitute  a  lien  depends  upon  the 
purpose  for  which  they  were  furnished,  and  it  must  affirma- 
tively appear  that  they  were  made  in  aid  of  the  crop.     Ibid, 
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4.  Where  the  landlord  furnished  board  to  the  tenant  and  his  family 

while  the  crop  was  being  cultivated,  it  was  the  dutj  of  the 
Judge  to  charge  the  jury,  that  if  the  landlord  supplied  the  ten- 
ant and  his  family  with  board,  to  the  end  that  he  might  make 
and  save  the  crop,  nothing  to  the  contrary  appearing,  the  reason- 
able value  of  such  board  would  constitute  an  advancement 
within  the  meaning  of  the  statute.    Brovm  v.  Brown,  124. 

5.  A.  contracted  to  purchase  land  from  C,  but  did  not  pay  the  entire 

purchase-money ;  C.  instituted  an  action  and  recovered  judg- 
ment, under  which  the  land  was  sold  for  the  satisfaction  of  the 
balance  due,  when  the  plaintiff  became  the  purchaser  and 
entered,  and  thereupon  A.  rented  from  her  for  the  remainder  of 
the  current  year.  Prior  to  the  sale,  A.  had  executed  an  agricul- 
tural lien  to  the  defendant,  who  had  notice  of  the  action  to 
foreclose  for  advances  made  and  to  be  made  for  the  year :  Hdd, 
that,  by  virtue  of  the  agreement  to  lease,  the  relation  of  A.  was 
changed  from  that  of  vendee  to  that  of  tenant  of  the  plaintiff, 
and  the  lien  of  the  landlord  took  precedence  of  that  of  defend- 
ant for  advances,  notwithstanding  the  priority  of  the  latter  in 
lime.    Spruill  v.  Arrington,  192. 

6.  The  prosecutrix,  claiming  to  be  the  owner  of  a  tract  of  land  con- 

taining about  thirty  acres,  leased  seven  acres  thereof,  embraced 
within  fixed  linea,  to  the  defendant,  and  especially  forbade  him 
to  cut  timber  from  that  part  of  the  tract  not  included  in  the 
lease,  but  the  defendant,  while  his  term  was  subsisting,  did  cut 
timber  on  the  land  in  defiance  of  prosecutrix's  prohibition,  and 
being  indicted  therefor  under  g  1070  of  The  Code,  on  the  trial 
offered  to  prove  that  the  true  title  was  not  in  prosecutrix,  but 
in  one  H. ,  by  whose  authority  he  committed  the  alleged  tres- 
pass :  Held,  (1)  there  was  no  privity,  and  hence  no  estoppel, 
between  the  prosecutrix  and  the  defendant  as  to  the  land  not 
embraced  in  the  lease  ;  (2)  the  testimony  offered  to  prove  title 
in  H.,  was  competent  not  only  for  the  purpose  of  showing  the 
good  faith  of  defendant,  but  as  well  for  the  purpose  of  showing 
H.  was  the  rightful  owner  and  that  the  prosecutrix  was  not ; 
(3)  while,  ordinarily,  the  title  to  land  cannot  be  litigated  in 
criminal  actions,  indictments  under  the  statute  cited  are  excep- 
tions ;  (4)  the  objects  and  operation  of  the  statute  discussed. 
State  V.  Boyce,  739. 


LIBEL :    See  Slander. 
UCENSE  TAX.  722,  730,  735. 
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LIEN: 

1.  The  lien  created  by  docketing  a  judgment  does  not  vest  anj  estate 

in  the  property  subject  to  it  in  the  judgment  creditor,  bat  onlj 
secures  to  the  creditor  the  right  to  have  the  property  applied  to 
the  satisfaction  of  his  judgment,  and  such  lien  extends  only  to 
such  estate,  legal  or  equitable,  as  may  be  sold  or  disposed  of  at 
the  time  it  attaches.    Bruce  v.  Nicholson,  202. 

2.  A  description  in  an  agricultural  lien  of  **  all  my  crop  now  grow- 

ing, or  to  be  grown  the  present  year  on  my  land,''  sufficiently 
designates  the  property  intended  to  be  subjected  to  the  lien; 
but  a  subsequent  clause  in  the  same  instrument  describing  other 
crops  as  )2:rowing  or  to  be  grown  *'  on  any  other  land."'  is  insuffi- 
cient.    Weil  V.  Flowers,  212. 

8.  An  agricultural  lien  contained  a  provision  that  any  surplus 
remaining  after  the  satisfaction  of  the  debt  therein  secured. 
should  be  applied  to  the  payment  of  an  antecedent  debt:  Heid, 
(1)  that  the  instrument  in  respect  to  the  latter  operated  as  a 
chattel  mortgsge;  (2)  that  in  the  absence  of  the  consent  of  the 
creditor,  the  debtor  had  no  right  to  direct  the  application  of  the 
said  surplus  to  any  other  claim  of  the  creditor,  though  such 
other  claim  was  secured  by  a  subsequent  mortgage  on  the  same 
property.    Ibid. 

4.  Plaintiff,  under  a  contract  with  the  husband  of  defendant,  did 

work  and  furnished  material  in  the  construction  of  a  building 
on  defendant's  separate  real  property:  defendant  knew  that  the 
work  was  being  done  and  materials  furnished,  and  made  no 
objection :  Held^  there  was  no  evidence  of  any  valid  contract 
with  defendant,  nor  could  her  property  be  subjected  to  the  sat- 
isfaction of  plaintiff's  claim  for  compensation.  Weir  v.  Pagt, 
220. 

5.  A  judgment  to  enforce  a  mechanic's  lien  upon  specific  property 

for  its  satisfactiom,  must  contain  a  general  description  of  such 
property,  and  an  execution  thereon  must  direct  that  such  prop- 
erty shall  first  be  sold  to  satisfy  the  judgment.  McMillan  v. 
Williams,  252. 

6.  The  judgment  should  also  be  identified  as  that  brought  within 

the  period  prescribed  by  the  statute,  The  Code,  g  1790.     Ibid, 

7.  In  all  cases  of  sales  under  such  judgments  and  executions,  the 

burden  is  on  him  who  claims  thereunder,  to  show  the  proper 
and  necessary  connection  between  the  execution  under  which 
the  sale  is  made  and  the  judgment  upon  which  it  is  based.  Ibid. 

8.  A  description  in  an  agricultural  lien  of  the  land  upon  which  the 

crops  were  to  be  grown  as  *'  a  tract  of  land  in  Granville  County, 
known  [as  the  C.  H.  Dement,  deceased,  or  any  other  lands  be 
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(defendant)  may  cultivate  during  the  year  1889/*  is  not  void  for 
uncertainty  as  to  the  '*  Dament"  tract  (which  may  be  aided  by 
parol  proof),  but  is  void  in  respect  to  the  other  lands  mentioned. 
Perry  v.  Bragg,  303. 

9.  To  constitute  a  lien,  a  judgment  must  be  "docketed"  in  the 
manner  prescribed  by  The  Code  ,  §§  88.  433,  434.  and  one  of  the 
indispensable  requirements  is  that  the  record  shall  contain  an 
index  and  cross-index  of  thd  names  of  the  parties  to  the  judg- 
ment.   Dewey  v.  Sugg,  328. 

10.  Where  a  judgment  against  several  persons  was  entered  on  the 

judgment  docket,  but  the  caption  and  index  and  cross-index 
contained  the  name  of  only  one  of  the  defendants:  Held*,  that 
no  lien  was  created  against  the  property  of  the  defendants  whose 
names  were  so  omitted.    Ibid. 

11.  A  sub-contractor  may  enforce  his  lien  for  labor  or  materials,  as 

prescribed  by  T/ie  Code,  %  1782,  et  seq.,  against  the  owner  of  the 
property  upon  which  the  labor  was  performed,  or  for  which  the 
materials  were  furnished,  though  the  contract  with  the  princi- 
pal contractor  has  not  been  completed,  or  even  if  it  has  been 
abandoned.    Lumber  Co.  v.  Hotel  Co.,  6i58. 

12.  The  lien  of  the  sub-contractor,  when  duly  filed,  has  precedence 

of  all  other  liens  attaching  to  the  property  subsequent  to  the 
time  the  work  was  commenced  or  the  material  furnished.  Ibid. 

13.  The  principal  contractor  is  a  necessary  party  to  an  action  to 

enforce  the  lien  of  a  sub  contractor,  but  a  trustee  in  a  convey- 
ance, subject  to  the  lien,  is  not  an  essential  party.    Ibid. 

For  advancements  in  favor  of  landlords,  124. 

Of  landlord  for  advances.  192. 

Vendors,  how  enforced,  714. 

LIMITATIONS.  STATUTE  OF,  466,  515.  524. 

1.  The  statute  of  limitations  is  not  available  unless  pleaded.  Albert- 

son  V.  Terry,  8. 

2.  Payment  made  by  a  principal  upon  a  bond,  before  the  cause  of 

action  thereon  is  barred  against  the  sureties,  arrests  the  opera- 
tion of  the  statute  of  limitations.     Moore  v.  Qoodwin^  218. 

3.  Where  an  executor  filed  his  final  account  in  1876,  and  the  distribu- 

tees, who  then  and  until  they  became  of  age,  had  a  guardian, 
did  not  bring  suit  for  an  alleged  baUnce  due  under  the  testator's 
will  until  1891 .  Held,  the  action  was  barred  by  the  statute  of 
limitations.     Gulp  v.  Lee,  675. 

Amendment  of  pleading  not  affected  by,  49. 

Owner  of  land  over  which  railroad  is  constructed  when  not  barred 
by,  52. 
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LUNACY: 

Guardians  of  lunatics,  564. 

When  lunatic's  estate  liable  for  support  of  child.  129. 

MALICE: 

Express  and  implied,  270. 

MALICIOUS  INJURY  TO  PEEISONAL  PROPERTY.  798. 

MALICIOUS  PROSECUTION,  849. 

1.  In  an  action  for  malicious  prosecution  it  was  in  evidence  that  the 

defendant  had  caused  the  plaintiff  to  be  twice  arrested  and  tried 
upon  the  same  charge,  and  upon  each  trial  there  had  been  in 
acquittal;  the  defendant  offered  testimony  to  show  the  motive  of 
the  Justice  who  tried  the  last  case  which  induced  him  to  give  the 
judgment:  Heldj  to  be  incompetent.    Hinson  v.  Potoett,  5M. 

2.  Although  the  defendant  had  probable  cause  for  the  first  proeecn- 

tion,  jet  if  he  instituted  the  second  for  the  same  offence,  and 
without  additional  evidence  to  that  produced  on  the  first,  tba« 
was  an  absence  of  probable  cause,  which  prima  facie  established 
malice  as  to  that  charge  unless  rebutted.    Ibid. 

MANDAMUS: 

To  compel  issue  of  railroad  bonds  by  counties,  &c.,  159. 

MARRIAGE  LICENSE: 

Reasonable  inquiry  by  register  of  deeds,  481. 

MARRIAGE  SETTLEMENT.  85. 

MARRIED  WOMAN:    See  Husband  and  Wife. 

MECHANICS'  LIEN:    See  Likn. 

MEDICINE.  PRACTICE  OF: 

1.  An  indictment  which  charges  that  the  defendant  did  practice,  or 

attempt  to  practice,  medicine,  etc.,  is  not  defective  because  of 
the  use  of  the  disjunctive  conjunction.    State  v.  Van  Doran, 

864. 

2.  To  constitute  the  offence  of  practicing  medicine  under  the  Act 

of  1881,  without  registration,  etc.,  it  is  not  necessary  to  allege 
or  prove  the  person  practiced  upon ;  it  is  sufficient  if  the  defend- 
ant held  himself  out  to  the  public  as  a  physician.     Ibid, 

3.  That  act  is  constitutional,  being  the  exercise  of  the  police  power 

of  the  State,  and  the  proviso  that  it  shall  not  apply  to  mid  wives 
nor  to  non-resident  consulting  physicians  does  not  bring  it  within 
the  inhibition  of  Const.,  Art.  1,  §  7,  prohibiting  exclusive  privi- 
leges.    Ibid. 
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4.  While  a  patent  medicine  vendor  is  not  within  the  statute,  yet 
one  who  holds  himself  out  to  the  public  as  a  physician,  makes 
diagnoees  of  diseases,  etc.,  cannot  protect  himself  because  he 
administers  medicines  prepared  by  himself.  State  v.  Van 
Doran,  864. 

MERCHANT'S  PURCHASE  TAX,  722. 

MINOR: 

Liability  of  for  tort,  152. 
Service  of  process  on,  29. 

MONEY  HAD  AND  RECEIVED,  145. 

MORTGAGE,  10.  '      ' 

1.  Where  a  railway  company  entered  upon  land  under  a  conveyance 

from  a  mortgagor  in  possession,  but  without  acquiring  the 
interest  of  the  mortgagee,  and  afterwards  the  land  was  sold 
under  the  mortgage:  Held^  that  the  purchaser  at  the  mortgage 
sale,  while  not  entitled  to  the  damages  incident  to  the  act  of 
entry,  might  recover  compensation  for  the  land  appropriated  to 
the  use  of  the  company.    Livermon  v.  Railroad^  52. 

2.  It  is  not  error  to  refuse  to  allow  a  junior  judgment  creditor  to  be 

made  party  to  an  action  to  foreclose  a  prior  mortgage,  in  order 
that  he  may  attack  the  bona  fides  of  the  mortgage;  his  remedy 
is  by  an  independent  action.    Bruce  v.  Nicholson,  203. 

3.  The  executor  of  a  mortgage  may  exercise  the  power  of  sale  con- 

tained in  a  mortgage,  when  the  deed  in  terms  confers  such 
power  upon  the  mortgagee  and  his  executors.  The  Act  of  1887, 
ch.  147,  was  intended  to  confer  the  power  of  sale  upon  execu- 
tors and  administrators  when  such  power  is  not  given  in  the 
deed.     Yount  v.  Morrison ,  520. 

4.  A  mortgagee  who  purchases  at  his  own  sale,  directly  or  indirectly, 

takes  the  legal  estate  thereby  acquired  subject  to  the  mortgagor's 
equity  of  redemption;  such  sale  is  voidable,  but  not  void.  Aver- 
itt  V.  EUiot,  560. 

5.  Where  a  mortgagee  purchased  at  his  own  sale,  and  then  conveyed 

to  a  third  party  who  brought  an  action  to  recover  possession,  to 
which  the  mortgagor  (defendant)  interposed  a  general  denial: 
Heldf  that  the  legal  estate  having  passed  to  the  plaintiff,  he  was 
entitled  to  recover,  the  defendant  not  having  set  up  in  his 
answer  the  facts  which  he  insisted  made  the  sale  void.     Ibid, 

6.  Under  an  arrangement  between   mortgagor,  mortgagee  and  a 

third  party,  the  mortgagee  endorsed  upon  the  mortgage  a  release 
of  seventy  acres  of  the  mortgaged  land  sold  to  the  third  party, 
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and  upon  the  mortgage  note  a  receipt  of  a  certain  sum,  as  being 
the  amount  received  from  the  sale  of  said  land  to  the  third 
party;  thereupon,  the  mortgagor  conveyed  the  seventy  acres  of 
land  to  the  third  party,  who  executed  his  note,  secured  by  mort- 
gage thereon,  to  the  mortgagee  for  the  purchase-price.  Subse- 
quently the  first  mortgage  was  cancelled  of  record:  Held^  that 
the  legal  title  did  not,  by  these  transactions,  revest  for  an 
instant  even  in  the  mortgagor,  and  docketed  judgments  against 
the  mortgsgor  acquired  no  lien  on  the  seventy  acras  of  land. 
Johnston  v.  Lemond,  643. 

Fraud  in  action  to  foreclose,  484. 

MUNICIPAL  CORPORATION:    See  Cokporation. 

NECESSITY  : 

When  it  may  justify  violation  of  criminal  law,  802. 

NEGLIGENCE: 

1.  Where  the  local  agent  of  an  incorporated  company  appeared,  on 

the  return  day  of  a  summons,  before  a  Justice  of  the  Peace,  and 
procured  a  continuance  for  ten  days,  within  which  time  it  had 
an  opportunity  to  employ  counsel  to  represent  it,  but  it  neg- 
lected to  do  so  until  the  day  of  the  trial,  when,  because  of  delay 
in  the  mail,  the  counsel  was  not  able  to  sppear  until  after  trial: 
Held  to  be  inexcusable  neglect.     Finlayson  v.  Accident  Co.,  196. 

2.  Plaintiff  was  a  laborer  in  defendants  employment,  and,  at  the 

time  he  received  the  injuries  for  which  he  sued,  was  riding  in  a 
*' shanty-car,''  having  doors  on  each  side,  attached  to  a  material 
train,  which  was  moving  at  a  high  rate  of  speed  over  a  new  and 
crooked  road-bed.  He  was  well  acquainted  with  the  character 
and  location  of  the  road.  Becoming  uneasy,  the  plaintiff  left 
his  position  at  the  end  of  the  car  and  went  to  the  center,  where 
there  was  a  stove.  One  of  the  doors  was  open,  and,  as  the  plain- 
tiff attempted  to  pass  between  it  and  the  stove,  the  train  passed 
a  curve  and  he  was  thrown  out  and  injured.  His  purpose  in 
approaching  the  door  was  to  be  in  a  situation  to  jump,  in  case 
of  emergency.  There  was  evidence  that  he  could  have  reached 
the  spot  safely  by  passing  on  the  other  side  of  the  stove  by  the 
closed  door  :  Hdd^  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  was  not  entitled  to  recover.     Taylor  v.  Railroad. 

3.  A   railroad   company   is  not  negligent  in  failing  to  cut  down 

bushes  or  weeds  on  the  right  of -way  beyond  the  portion  over 
which  it  is  exercising  actual  control  for  corporate  purposes: 
but  is  required  to  keep  the  right-of-way  clear  of  such  growth  to 
the  outside  of  the  side  ditches  on  either  side  of  the  track. 
Ward  V.  Railroad,  858. 
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4.  Where  a  railway  company  erected  a  whistle- post  at  a  proper  dis- 

tance from  a  crossing  to  give  warning  of  the  approach  of  its 
trains,  and  it  appeared  the  public  were  accustomed  to  act  on 
the  supposition  that  a  signal  would  be  given  at  that  point : 
Held,  to  be  negligence  on  the  part  of  the  company  if  its  engineer 
failed  to  give  such  proper  signal  on  the  arrival  of  the  train  at 
that  place.     Hinkle  v.  Railroad ,  472. 

5.  In  an  action  by  an  employee  to  recover  for  injuries  alleged  to 

have  been  received  in  consequence  of  defective  machinery,  used 
by  his  employer,  the  fact  that,  after  the  injury,  the  defendant 
substituted  machinery  of  different  material  and  adopted  addi- 
tional precautions  in  its  use,  is  no  evidence  of  negligence. 
Lovje  V.  Elliott,  581. 

6.  If  the  evidence  upon  an  issue  of  negligence  is  direct,  leaving 

nothing  to  inference,  and  if  believed,  established  the  fact  sought 
to  be  proved,  the  Judge  may  instruct  the  jury  that  if  they 
believe  the  witness  they  should  find  for  the  plaintiff,  or  defend- 
ant, as  the  case  may  be  ;  but  where  the  testimony  is  in  conflict 
and  capable  of  different  interpretations,  it  should  be  submitted 
to  the  jury  with  appropriate  instructions  to  consider  all  the 
circumstances  in  arriving  at  a  verdict.  McQiiay  v.  Railroad^ 
585. 

7.  What  is  negligence  and  what  is  reasonable  diligence,  are,  when 

the  facts  are  ascertained,  questions  of  law  to  be  declared  by  the 
Court.  When  the  facts  are  involved  in  conflicting  evidence,  the 
Court  should  submit  the  testimony  to  the  jury,  with  instructions 
that  if  they  found  a  state  of  facts  to  be  true,  it  was,  in  law, 
negligence  or  want  of  reasonable  diligence  or  vice  versa.  Emry 
v.  Railroad,  589. 

8.  In  an  action  against  a  railroad  company  for  damages  from  over- 

flow of  land  on  which  plaintiff  had  a  brick-jard,  the  overflow 
being  alleged  to  result  from  the  innbility  of  the  water-way  under 
a  bridge  built  by  defendant  to  carry  off  the  water  at  times  of 
heavy  rains,  the  plaintiff  testified  that  previous  to  the  time  he 
placed  his  brick-yard  at  the  place,  the  over-flows  did  not  occur 
every  year,  but  did  occur  at  an  average  of  four  years  in  five; 
the  defendant  asked  the  Court  to  instruct  the  jury  that  upon 
plaintiff's  evidence  he  was  guilty  of  contributory  negligence, 
which  was  refused,  and  the  Court  charged  the  jury  that  if  the 
circumstances  were  such  that  a  man  of  ordinary  prudence 
would  have  placed  the  brick-yard  at  that  place,  it  would  not  be 
contributory  negligence:  Held,  to  be  erroneous.     Ibid, 

9.  It  was  not  negligence  to  use  a  green  round  pole  as  a  lever  for 

raising  and  leveling  the  road-bed  of  a  railroad,  although  '*  jacks*' 
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and  other  instru mentalities  might  have  been  effecttvelj 
employed;  and  therefore  the  defendant  was  entitled  to  the 
instruction,  **that  if  the  jury  find  that  the  defendant  company 
was  using  (he  ordinary  lever  used  in  such  cases,  and  that  the 
same  if  used  carefully  by  the  laborers  was  safe,  and  not  danger- 
ous, and  the  plaintiff  was  injured  by  the  careless  use  bj  his 
fellow-servants,  it  is  not  negligence  of  the  company,  and  the 
plaintiff  cannot  recover."     Young  v.  Constrmction  Co.,  618. 

Liability  of  county  officers  for,  49. 

Of  bailee,  152. 

Of  common  carrier,  430. . 

Requisites  of  complaint  for,  692. 

NEW  TRIAL:    See  Trial,  New. 

NONSUIT:    See  Trial. 

NOTICE : 

In  application  for  certiorari,  101. 

Service  thereof,  182. 

Of  motion  to  strike  out  pleading  for  want  of  proper  bond,  672. 

Appellant  not  entitled  to,  of  motion  to  dismiss  appeal,  207. 

Of  appeal  from  Justice  of  Peace,  must  be  served  by  officer,  852. 

OBSTRUCTING  PUBLIC  HIGHWAY,  785. 

OFFICER : 

Deputy -sheriff  not  an  officer  in  sense  employed  by  Constitution,  1. 
Renewal  of  official  bonds  of  county  officers,  44. 
Resisting,  839. 
Assault  upon,  856. 
Officer  de/acfo,  780. 

ONUS  PROBANDI :    See  Burden  of  Proof  and  Evidence. 

ORDINANCE,  MUNICIPAL,  21,  132,  802,  856. 

OVERSEER  OF  ROAD,  785. 

PARDON  AND  COMMUTATION  : 

The  Governor,  after  conviction  for  a  criminal  offence,  has  the  power 
to  comaiute  the  sentence  of  the  Court,  although  an  appeal  is 
pending  in  the  Supreme  Court ;  and  this  fact  being  made 
properly  to  appear,  the  appellant  will  be  allowed  to  withdraw 
his  appeal.     State  v.  Mathi8,  815. 
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PARENT  AND  CHILD,  129. 

1.  Where  a  son  purchased  his  father^s  land  at  execution  sale  with 

the  proceeds  of  his  personal  earnings  (which  were  presumptively 
his  father's)  before  his  majority,  it  was  not  error  to  instruct  the 
jury  that  the  land  was  purchased  with  the  father's  money. 
Grant  t.  Grant,  710. 

2.  That  a  defendant  in  execution  said  that  he  wanted  his  land  sold, 

without  assigning  homestead,  that  he  might  avoid  security 
debts;  that  his  son  purchased  with  the  proceeds  of  personal 
earnings  before  his  majority;  that  the  father  remained  in  pos- 
session for  many  years,  cultivating  the  land  and  using  it  as  his 
own;  that  he  built  a  house  upon  it,  had  the  land  surveyed  for 
division  among  his  children,  and  asked  that  his  wife  should  not 
be  informed  of  the  divisions,  was  evidence  to  be  considered  by 
the  jury  that  the  sale  was  a  fraud  upon  the  marital  rights  of 
the  debtor's  wife.    Ibid. 

Liability  of  lunatic  parents'  estate  for  support  of  child,  129. 
PARTIES,  576. 

PARTITION: 

1.  Where  the  defendant  in  a  petition  for  partition  pleaded  sole 

seizin,  it  was  error  to  strike  out  his  answer  without  notice, 
because  no  defence  bond  had  been  filed.  He  was  entitled  to  a 
rule  to  show  cause.     Cooper  v.  Worlick,  672. 

2.  An  ex  parte  petition  for  partition  was  cognizable  in  the  former 

courts  of  equity.     Geer  v.  (?eer,  679. 

PAYMENT: 

Application  of,  212. 
Plea  of,  238. 

PENDENCY  OF  ANOTHER  ACTION  : 
When  a  bar  to  second  suit,  401. 

PENALTY: 

County  Commissioners  liable  to,  when,  44,  49. 
For  failure  to  ship  freight,  279. 
For  burning  woods,  574. 

PERJURY:    See  Indictment. 

PLEADINGS,  560,  683,  701. 

1.  Judgments  of  the  trial  Court  permitting  lost  pleadings  to  be  sub- 
stituted, or  pleadings  to  be  amended  by  striking  out  the  name 
of  a  party  plaintiff,  are  not  reviewable.  Bray  v.  Creekmore^  49. 
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2.  The  amendment  of  a  pleading,  bj  the  mere  chan^  of  the  name 
of  a  party,  unlike  the  insertion  of  a  new  cause  of  action,  is  not 
affected  by  the  statute  of  limitations.    Bray  t.  Creekmore,  49. 

8.  Where  the  amendment  is  merely  formal,  there  is  no  necessity  for 
service  of  the  amended  summons  or  complaint,  but  the  Court 
may  order  such  service  to  be  made.    Ibid. 

4.  Where  the  amendment  brings  in  a  new  defendant,  he  should  be 

served  with  proper  process.    Ibid. 

5.  Where  a  party,  in  this  case  a  defendant,  in  an  action  involving 

the  title  and  possession  of  land,  demands  affirmative  relief  and 
asks  for  the  appointment  of  a  receiver,  it  is  sufficient  if  he 
shows  an  apparently  good  title,  either  not  controverted,  or  not 
unequivocally  denied  by  his  adversary.    Lovett  v.  Slocumb,  1 10. 

6.  The  complaint  alleged  that  plaintiff  had,  at  the  dying  request  of 

her  sister,  taken  charge  of  and  supported,  by  her  own  unaided 
labors,  an  infant  child  of  the  sister:  that  the  father  of  the  child 
at  that  time  was.  and  since  has  remained,  insane,  and  has  been 
continuously  an  inmate  of  the  State  Asylum;  that  he  was  pos- 
sessed of  an  estate  about  the  value  of  $6,000,  now  under  the 
control  of  his  guardian,  and  prayed  judgment  for  compensation 
for  the  support  of  the  infant:  Held^  upon  demurrer,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  causeof 
action,  for  that  it  did  not  allege  any  contract,  express  or  implied, 
with  the  father,  and  that  it  appeared  the  support  of  the  infant 
was  voluntarily  assumed  by  plaintiff.    Everitt  v.  Walker^  129. 

7.  In  an  action  to  recover  land,  the  plaintiffs  claimed  by  descent 

from  their  father,  and  the  defendants  set  up  title  under  a  judi- 
cial sale  in  a  special  proceeding  to  make  assets  to  pay  the  father's 
debts,  and  it  appeared  on  the  trial  that  one  of  the  heirs  at  law 
had  not  been  made  party  to  the  proceeding:  Held,  that  while 
the  other  heirs,  who  had  been  made  parties,  couM  not,  in  the 
action  to  recover  land,  collaterally  attack  the  validity  of  the 
decree  and  sale  under  the  special  proceeding,  and  were  estopped 
thereby,  the  heir  who  had  not  been  made  party  should  be  per- 
mitted to  prosecute  the  suit  for  his  individual  share,  Dickens 
V.  Long,  165. 

8.  A  party  cannot  set  up,  as  a  counterclaim  to  an  action  for  tort, 

matters  which  arise  out  of  a  contract  unconnected  with  the 
transaction  sued  on.     Smitk  v.  Youvg,  224. 

9.  In  a  suit  to  recover  damages  for  the  malicious  abuse  of  process 

in  a  civil  action,  it  is  not  necessary  that  the  complaint  shall  aver 
a  judicial  determination  of  the  action  in  which  such  process 
issued.  It  is  otherwise  in  actions  for  malicious  prosecutions  for 
crime.     Sneeden  v.  Harris,  349. 
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10.  An  allegation  in  the  complaint  for  falsely  and  maliciously  suing 

out  process  in  a  civil  action,  that  one  of  the  defendants,  at  the 
request  of  the  others,  executed  as  surety  an  undertaking  upon 
an  order  for  the  arrest  of  plaintiff,  but  which  fails  to  show  any 
other  ground  of  action  against  him,  does  not  state  a  sufficient 
cause  of  action  against  such  defendant.  Sneeden  v.  Harris,  849. 

11.  Where  a  complaint  states  that  a  copy  of  a  telegraph  message  is 

attached,  which  copy  has  the  message  written  upon  a  blank 
printed  form  containing  certain  conditions,  such  blank  with  the 
message  and  conditions  thereon  forms  a  part  of  the  complaint. 
SherrUl  v.  Telegraph  Co,,  527. 

12.  A  complaint  in  an  action  for  wrongful  death  is  fatally  defective, 

which  alleges  that  plaintiff  **  was,  by  the  wrongful  act.  neglect 
and  default  of  the  defendant,  slain  and  killed,"  in  that  the  facts 
constituting  the  alleged  negligence  are  not  set  out.  Conley  v. 
Railroad,  692. 

13.  A  demurrer  **  that  the  negligence  complained  of  is  not  sufficiently 

and  legally  set  out,"  is  sufficient.    Ibid. 

14.  The  motion  to  make  a  complaint  more  definite  is  addressed  to  the 

discretion  of  the  trial  Judge.    Ibid, 

15.  It  seems  that  a  complaint  against  a  common  carrier  for  personal 

injuries  should  allege  a  contract  of  carriage  upon  a  specific  day. 
Ibid, 

16.  Defective  statements  of  causes  of  action  and  aider  by  pleading 

discussed.    Ibid. 

17.  The  pendency  of  another  action  between  the  same  parties  for  the 

same  cause  is  a  bar  to  a  second  suit,  when  the  fact  is  properly 
presented  by  demurrer  or  answer.     Curtis  v.  Piedmont  Co.,  401. 

18.  Where  defendant  did  not  demur  on  the  ground  that  a  proper 

party  defendant  was  not  joined,  an  objection  by  defendant  on 
that  ground  will  not  be  sustained.  Machine  Co.  v.  Lumber 
Co.,  576. 

19.  Where  the  affidavits  and  exhibits  offered    by  plaintiffs  raised 

questions  which  should  be  submitted  to  a  jury,  the  Court  prop- 
erly refused  to  pass  on  such  question.    Ibid. 

In  action  for  divorce  a  mensa  et  ihoro,  139. 

In  action  to  enforce  contract  by  married  woman,  265. 

Pleading  formally  put  in  evidence,  703. 

POLICE  POWER : 

Of  government  in  reference  to  cemeteries,  132. 
Regarding  the  practice  of  medicine,  864. 

POSSESSION,  57,  406,  412,  458. 
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PRACTICE,  430,  455. 

1.  An  objection  to  aproeecution  bond,  made  after  the  jury  has  been 

empaneled,  comes  too  late.    Albertson  ▼.  Terry ,  8. 

2.  The  practice  in  entering  judgment  on  certificate  from  Supreme 

Court  pointed  out.    Johnston  v.  Railroad^  504. 

In  libel  and  Blander.  270. 

In  Supreme  Court,  814. 

In  striking  out  pleadings  for  want  of  bond,  672. 

PRACTICE  OF  MEDICINE  :  See  Medicine,  Practice  of. 

PRESUMPTION  : 

In  bastardy  proceeding,  846. 
Of  grant,  57. 

PRINCIPAL  AND  AGENT :    See  Agency. 

PRINCIPAL  AND  SURETY  :   See  also  Bills,  Bonds  and  Promissort 

Notes. 

1.  The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities 

between  the  parties  thereto,  whether  he  had  notice  of  them  or 
not.    Rice  v.  Heamy  150. 

2.  A  security  who  pays  the  amount  recovered  against  him  and  his 

principal,  or  co-sureties,  may  have  the  judgment  assigned  to 
another  in  trust  for  his  use,  and  it  will  continue  in  force  for  his 
benefit ;  and  he  may,  upon  motion  in  the  cause,  have  satisfac- 
tion of  the  judgment  entered,  even  against  the  consent  of  the 
assignee.    Ibid, 

When  surety  may  arrest  principal,  775. 

PRINTED  RECORD :    See  Record,  Printed. 

PRIVILEGED  COMMUNICATION,  270. 

PRIVITY : 

Of  Tenant,  57. 

PRIVY  EXAMINATION  : 
Of  married  women,  412. 

PROBATE  AND  REGISTRATION,  417,  542,  641. 

1.  The  endorsement  required  to  be  made  by  Register  of  Deeds  on 
mortgages  and  deeds  in  trust  {The  Code,  §  3654)  on  the  day  cm 
which  such  deeds  are  presented  to  him  for  registration,  is  not 
essential  to  registration ;  and  when  made  is  not  conclusive  evi- 
dence—but only  prima  facie  evidence  of  the  facts  therein 
recited.     Cuninggim  v.  Peterson,  88. 
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2.  Where  a  deed  was  handed  to  the  Register  for  registration,  but  he 

refused  to  register  it  because  his  fees  were  not  paid,  but  the 
paper  was  left  in  his  office  for  several  months,  when,  the  fees 
being  paid,  he  made  an  endorsement  that  it  was  filed  on  the  day 
first  presented  followed  by  an  explanatory  endorsement  reciting 
the  facts:  Held^  (1)  that  the  whole  endorsement  should  be  con- 
sidered; (2)  that  the  Register  was  not  compelled  to  register  before 
his  fees  were  paid,  and  (3)  the  facts  did  not  constitute  a  filing 
for  registration  on  the  day  when  the  deed  was  first  presented  to 
the  Register.     Cuninggim  ▼.  Peterson,  33. 

3.  A  conditional  sale  of  personal  property  is  valid  inter  partes,  not- 

withstanding it  is  not  registered  as  prescribed  by  The  Code,  § 
1275.    Komegay  v.  Kornegay,  188. 

4.  Under  Rev.  Code,  ch.  37,  §  2-7-which  was  in  force  in  the  year 

1867 — Deputy  Clerks  of  the  Courts  of  Pleas  and  Quarter  Sessions 
had  authority  to  take  proofs  of  the  execution  of  instruments 
requiring  registration.     Coltrane  v.  Lamb,  209. 

5.  It  is  not  necessary  to  the  validity  of  the  registration  of  a  grant  of 

land  by  the  State  that  its  execution  should  be  proven,  as  in  con- 
veyances by  individuals,  and  an  order  made  for  its  registration. 
The  great  seal  of  the  State  is  sufficient  evidence  of  its  authenticity 
to  justify  the  Register  in  putting  it  upon  the  record.    Ibid. 

6.  Under  the  Act  of  1885,  ch.  147,  a  conveyance  of  land,  made  prior 

to  the  passage  of  that  sfct,  is  not  valid  against  creditors  or  bona 
fide  purchasers,  unless  registered  before  the  1st  day  of  January, 
1886.    Phillips  v.  Hodges,  248. 

7.  An  unregistered  deed  passes  only  an  equitable  title,  which  may 

be  converted  into  a  legal  title  by  registration.     Ibid. 

Priority  of  under  Act  1885,  638. 
PROCEEDINGS  SUPPLEMENTARY:    See  Execution. 

PROCESS : 

1.  Service  of  summons  made  by  publication  from  August  3rd  to 

August  31st,  the  term  of  the  Court  to  which  the  process  was 
returnable,  beginning  on  the  latter  day,  is  a  sufficient  publication 
of  *'  once  a  week  for  four  weeks,"  and  a  compliance  with  the 
statutes  in  that  respect.  The  Code,  %i  200,  596,  602;  ch.  108, 
Laws  1889.     OuUford  County  v.  The  Georgia  Co.,  310. 

2.  It  is  sufficient  if  the  publication  contain  the  substantial  elements 

of  the  summons,  and  the  fact  that  it  is  not  a  literal  copy  will 
not  render  the  service  void.     Ibid. 
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When  ameBdment  to  pleadings  brings  in  new  defendant  he  should 
be  served  with  proper  process,  40. 

Service  of  by  Deputy  Sheriff,  1. 

Failure  to  serve,  78,  342. 

Abuse  of,  349. 

Service  of  on  minors,  29. 

PROSECUTION  BOND,  8. 

PROSECUTOR  : 

When  to  pay  costs,  789.     • 

PUBLIC  CROSSINGS: 

Duty  of  railroads  in  regard  to,  472. 

PUBLIC  ROADS:    See  Roads  and  Highways. 

PUBLIC  SQUARES,  785. 

PURCHASE  TAX  CONSTITUTIONAL,  722. 

RAILROADS,  52.  817. 

County  bonds  issued  in  aid  of,  159. 

Freight  shipments  by,  279. 

Construction  of,  337. 

Duty  in  respect  to  right-of-way.  358. 

Negligence  of,  430,  472. 

Public  road,  crossings,  472. 

RAILROAD  TICKET  BROKERS,  736. 

RAILWAY,  STREET  : 

Right  to  construct,  granted  by  municipal  corporations,  cannot  be 
arbitrarily  annulled,  688. 

RAPE,  ASSAULT  WITH  INTENT  TO  COMMIT: 

1.  Upon. an  indictment  of  a  physician  for  an  assault  upon  a  seven. 

teen-year  old  girl,  in  that  he  took  indecent  liberties  with  her 
person,  an  instruction  that  **if  he  acted  in  good  faith,  as  a  phy- 
sician, and  did  what  he  did  as  such,  he  is  not  guilty,  otherwise 
he  is  guilty,"  is  erroneous,  in  that  she  may  have  consented  to 
the  liberties,  knowing  his  want  of  good  faith.  State  v.  Nash, 
824. 

2.  Where  there  was  a  serious  conflict  between  the  testimony  of  the 

prosecutrix  and  that  of  the  defendant,  it  was  erroneoos  to 
restrict  the  jury  to  either  the  theory  of  the  State  or  to  that  of 
the  defendant,  as  they  may  predicate  their  finding  upon  an 
hypothesis  not  consistent  with  either  theory.     Ibid, 


INDEX.  946 


3.  In  an  indictment  for  an  asaault,  with  intent  to  commit  a  rape, 
upon  coDviction  for  a  simple  assault,  the  punish  mentis  restricted 
to  a  fine  of  fifty  dollars  or  an  imprisonment  of  thirty  days,  in 
the  absence  of  '^serious  injury,''  which  must  be  such  physical 
injury  as  gives  rise  to  great  bodily  pain  ;  mental  anguish  alone 
is  not  serious  injury  within  the  purview  of  the  statute.  State 
V.  Nask,  824. 

RECEIVER : 

1.  Where  findings  upon  which  a  Court  appointed  a  receiver  were 

not  reduced  to  writing  until  three  or  four  days  after  the  order 
was  made,  the  order  will  not  be  disturbed  where  it  does  not 
appear  that  defendant  suffered  from  such  delay.  Machine  Co. 
V.  Lumber  Co. ,  576. 

2.  Where  it  is  clear  from  the  evidence  and  admissions  of  the  parties 

that  it  is  a  case  where  a  receiver  should  be  appointed,  and  that 
defendant  is  insolvent,  and  all  the  property  must  be  sold  to  pay 
the  debts,  an  order  appointing  receivers,  and  directing  them  to 
sell  all  the  property  of  the  defendant,  is  proper.    Ibid, 

3.  In  disposing  of  the  motion  for  a  receiver,  the  Court  properly 

declined  to  pass  on  questions  of  fraud  raised  by  the  pleadings. 
Ibid. 

4.  Where  defendants  did  not  consent  that  the  Court  should  direct 

the  receivers  to  pay  certain  judgments,  admitted  to  be  just  and 
valid,  it  was  error  to  order  their  payment.     Ibid. 

Appointment  of,  in  alleged  fraudulent  assignment,  120. 

In  action  to  recover  land,  110. 
RECOGNIZANCE,  775. 
RECORD,  PRINTED  : 

On  appeal  to  Supreme  Court,  83. 
RECORDS  AND  JUDGMENTS  OF  OTHER  STATES,  10. 
REFERENCE : 

1.  In  reference  under  The  Code,  it  is  the  duty  of  the  trial  Court  to 

review  and  pass  upon  all  the  exceptions  to  the  report  of  the 
referee,  whether  to  the  conclusions  of  law  or  findings  of 
fact,  and  set  aside,  modify  or  confirm  them  according  to  his 
judgment ;  his  conclusions  upon  the  exceptions  to  matters  of 
law  are  reviewable,  but  those  upon  the  facts  are  not.  Miller  v. 
Oroomey  148. 

2.  The  report  of  a  referee  found  that  there  were  no  assets  of  an 

insolvent  corporation  applicable  to  the  payment  of  certain 
debts;  that  the  capital  stock  (|1, 500,000)  had  not  been  paid  for 
in  cash,  but  simply  been  issued  to  the  corporators  in  proportion 

109  —  60 
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to  their  several  interests  in  certain  mining  property,  but  that 
there  was  no  evidence  of  the  value  of  such  property:  Held, 
that  there  was  error  in  confirming  the  report;  it  should  have 
been  remanded  with  directions  to  inquire  and  report  the  value 
of  the  land  taken  in  payment  of  the  stock,  and  if  there  was 
any  discrepancy  between  that  value  and  the  par  value  of  the 
stock,  to  the  end  that  the  unpaid  balance  on  the  stock  might  be 
collected  and  applied  for  the  benefit  of  creditors.  Clayton  \. 
Ore  Knob  Co.,  385. 

3.  An  award,  under  a  reference,  ' '  to  establish  and  declare  the  line 

in  dispute  between  the  parties,"  should  not  be  set  aside  because 
it  awarded  that  a  portion  of  the  land  claimed  by  one  should  be 
added  to  that  claimed  by  the  other  party,  the  effect  of  the  award 
being  to  establish  and  fix  the  disputed  line.  Pearson  v.  Bar- 
ringer,  398. 

4.  One  who  seeks  to  impeach  an  award  because  one  of  the  arbitra- 

tors was  interested  in  the  controversy,  which  fact  was  unknown 
at  the  time  of  his  selection,  must  make  his  objection  as  soon  as 
he  discovers  the  disqualifying  facts.    Ibid. 

5.  Exceptions  to  an  unsatisfactory  report  of  a  referee  will  be  disre- 

garded, and  the  Court  below  directed  to  recommit,  with  instruc- 
tions to  restrict  the  account  in  accordance  with  the  opinion  of 
the  Supreme  Court.     Oore  v.  Lewis,  539. 

REGISTER  OF  DEEDS : 

When  a  Register  of  Deeds,  on  application  for  marriage  license  by  a 
person  whom  he  knew,  but  with  whose  character  he  was  unac- 
quainted, required  the  applicant  to  make  affidavit  that  he  and 
the  woman  he  proposed  to  marry  were  of  lawful  age,  and  there 
was  no  impediment  to  the  marriage,  and  there  were  no  other 
circumstances  to  put  the  Register  on  further  inquiry,  but  in 
fact  the  woman  was  under  age :  Heldj  that  the  means  adopted 
by  the  Register  amounted  to  the  reasonable  inquiry  required  by 
the  law  to  be  made  by  him.     Walker  v.  Adanis,  481. 

Entitled  to  fees  before  registering  deeds,  etc.,  33. 

REGISTRATION :    See  Probate  and  Registration. 

RELEASE : 

By  "trustee,  23. 
RELIGIOUS  SOCIETIES : 

Removal  of  faithless  or  incompetent  trustees  of  church,  550. 

REMOVAL  OF  CAUSE  : 

1.  The  findings  of  fact  by  the  trial  court  upon  a  motion  to  remove 
is  conclusive,  and  the  ruling  of  the  Court  thereupon  is  not 
reviewable.     Albertson  v.  Terry,  8. 
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2.  When  a  criminal  action  has  been  removed,  it  will  be  presumed 
issue  was  properly  joined  before  the  order  of  removal  was  made. 
State  V.  Flowers.  841. 

RENTS: 

Only  recoverable  for  three  years  preceding  action,  515. 

REPORT  OP  COMMISSIONERS : 

Condemning  land  for  railroad  purposes,  490. 

REVENUE  ACT  : 

Ch.  323,  g23,  Laws  1891,  declared  Constitutional,  723. 

ROADS  AND  HIGHWAYS  : 

1.  An  overseer  is  not  essential  to  the  existence  of  a  highway.    State 

V.  EastmaUy  785. 

2.  A  public  square,  in  a  city  or  town,  within  which  is  situated  the 

court-house,  is  a  public  highway, *and  an  indictment  for  its 
obstruction,  in.  which  it  is  described  as  "a  certain  public  square 
and  common  public  highway,"  and  giving  boundaries,  is  not 
redundant.     Ibid, 

3.  The  fact  that  the  proper  authorities  have  been  empowered  to  sell 

a  portion  of  a  public  square,  the  power  not  having  been  exer- 
cised, does  not  destroy  its  character  of  a  public  highway.    Ibid. 

4.  The  right  of  a  traveller  to  go  extra  viam  upon  adjacent  lands  is 

confined  to  those  cases  of  inevitable  necessity  or  unavoidable 
accident,  arising  from  recent  causes  producing  temporary  and 
impassable  obstructions  to  the  highway.    State  v.  Brovm^  802. 

5.  As  a  general  rule,  one  cannot  justify  a  violation  of  the  criminal 

law  upon  the  plea  of  necessity,  except  where  the  act  was  done 
in  protection  of  his  life,  person  or  health.    Ibid. 

6.  Defendant  being  indicted  for  violation  of  a  city  ordinance  pro- 

hibiting driving. vehicles  upon  sidewalks,  offered  evidence  to 
show  that  the  street,  on  account  of  mud,  was  in  such  a  condi- 
tion that  he  could  not  drive  a  loaded  wagon,  with  safety  to  its 
load,  over  it,  except  by  going  on  an  unpaved  sidewalk,  and  that 
particular  street  was  the  only  one  available  for  his  business ; 
the  defendant  admitted  that  he  knew  the  condition  of  the  street 
before  he  started  his  wagon  :  ife/d,  that  these  facts  constituted 
no  defence,  and  proof  of  them  was  properly  rejected.     Ibid. 

7.  The  warrant  against  one  for  refusing  to  work  on  a  public  road 

must  negative  the  payment  of  one  dollar  in  discharge  of  the 
defendant's  liability.    State  v.  Neal,  859. 

8.  An  indictment  charging  a  railroad  company  with  obstructing  a 

public  road  by  the  use  of  plank  at  a  crossing,  is  fatally  defec- 
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live  if  it  does  not  charge  the  manner  of  the  misuse  of  the 
plank,  as  plank  may  be  used  for  such  a  purpose.  State  t.  Lum- 
ber Co,  860. 

9.  It  is  a  fatal  Tar  lance  in  an  indictment  for  obstructing  a  higfawiy^ 
at  a  railroad  crossing,  to  prove  that  the  defendant  permitted  for 
some  time  a  dangerous  hole  to  remain  in  the  crossing.    Ibid. 

Building  public  road,  305. 

Duty  of  railroads  in  regard  to  crossings  of,  472. 

RULES,  17,      207. 
12,      814. 

sale- 
Conditional: 

A  conditional  sale  of  personal  property  is  valid  inter  partes,  DOt- 
withstanding  it  is  not  registered  as  prescribed  by  The  Code, 
§  1275.    Komegay  v.  Komegay,  188. 

Execution,  252,  701. 

When  it  appears  that  a  sale  under  execution,  and  by  virtue  of 
which  a  purchaser  claims,  was  made  upon  a  judgment  rendered 
on  a  debt  contracted  since  the  Constitution  of  1868  becaoae 
operative,  the  burden  is  on  the  purchaser  to  show  that  the 
property  so  sold  and  purchased  was  liable  to  sale  under  execD- 
tion.     McMillan  v.  Williams,  252. 

Judicial  : 

One  who  seeks  to  avoid  a  prima  facie  title  to  land  under  execu- 
tion, or  judicial  sale,  upon  the  ground  that  such  land  was 
exempt  from  sale  under  the  laws  providing  homesteads,  must 
allege  in  his  pleadings  specifically  the  facts  upon  which  the  right 
to  the  homestead  depends;  and  the  burden  is  also  upon  him  to 
establish  euch  facts.    Dickens  v.  Long,  165. 

Mortgagee's,  560. 

Of  Land  to  Make  Assets  : 

The  defendant  purchased  land  under  a  decree  in  a  proceeding  by 
an  administrator  to  sell  land  for  assets,  in  which  decree  it  was 
recited  that  the  heirs  at  law  and  devisees  of  the  decedent  had 
been  pereonally  served  with  process,  took  possession  and 
remained  therein  for  seventeen  years,  when  the  heirs  and  devi- 
sees, who,  in  the  meantime,  resided  near  him  and  had  knowledge 
of  his  purchase  and  occupation  made  a  motion  to  vacate  the 
decree  for  sale  upon  the  ground  that  they  had  not.  in  fact,  been 
parties  to  the  proceeding  to  sell:  Held,  that  the  decree,  so  far  as 
it  affected  the  rights  of  the  defendant  ptirchaser,  ought  not  to 
be  set  aside.     Harrison  v.  Hargrove,  346. 

When  irregularity  cured  by  Statute,  23. 
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SCALPERS : 

The  statute,  ch.  290,  §  1,  Laws  1891,  declaring  that  it  shall  be  unlaw- 
ful for  any  person  except  the  duly  authorized  agents  of  railroad 
companies  to  sell  or  deal  in  railroad  tickets,  is  directed  against 
such  unauthorized  persons  as  engage  in  the  business  of  buying 
and  selling  tickets:  and  therefore  where  the  indictment  charged 
and  the  proof  showed  only  the  sale  of  one  ticket,  the  sale  did 
not  come  within  the  mischief  sought  to  be  remedied.  State  v. 
Ray,  736 

SCnOOLS : 

When  graded  schools  provided  for  by  taxation,  228. 

SEIZIN  : 

Sole,  406. 

By  entireties,  466. 

SERIOUS  INJURY  :. 
What  is,  824. 

SERVICE :    See  Process. 

SHERIFF : 

1.  A  Deputy  SheriflF.  in  the  absence  of  any  statutory  provision  in 

that  respect,  is  not  an  *'  officer  *'  in  the  sense  in  which  that  term 
is  employed  in  the  Constitution  of  this  State;  he  is  but  the  agent 
of  the  Sheriff,  under  whose  direction  he  is  presumed  to  act,  and 
who  is  responsible  for  his  conduct  in  that  relation.  Railroad 
V.  Fisher,  1. 

2.  It  is  not  necessary  that  the  appointment  of  a  Deputy  Sheriff, 

either  general  or  special,  should  be  in  writing.    Ibid, 

3.  A  Sheriff  may  appoint  a  minor  his  deputy,  general  or  specia}; 

and  service  of  process  by  such  deputy  is  not  invalid  for  that 
reason.    1  bid. 

Failure  of  County  Commissioners  to  declare  office  of,  vacant,  49. 

SLANDER: 

1.  In  libel  and  slander,  when  the  words  are  actionable  per  86,  the 

law  presumes  malice,  and  the  burden  is  on  the  defendant  to 
show  that  the  charge  is  true,  unless  the  alleged  libellous  matter 
is  privileged ;  then  the  rule  is  otherwise.     Ramsay  v.  Cheeky  270. 

2.  Privileged  communications  are  of  two  kinds:  (1.)  Absolute  privi- 

lege— where  the  alleged  defamatory  words  are  uttered  in  the 
course  of  the  performance  of  public  service,  in  which  case,  not- 
withstanding proof  of  the  falsehood  of  the  charge  and  actual 
malice,  an  action  cannot  be  maintained  thereon.     (2.)  Qualified 
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privilege — where  the  alleged  libellous  language  is  spoken  by  one 
under  no  legal  obligation  to  act,  about  a  matter  affecting  the 
public  good ;  in  such  case  there  is  a  presamption  of  law  that  the 
words  were  spoken  bona  fide,  and  the  burden  is  on  the  plaintiff 
to  show  the  falsitj  of  the  chkrge,  and  that  it  was  made  with 
express  malice.    Rmnsay  v.  Cheek ,  270. 

3.  In  cases  of  qualified  privileged  communications,  evidence  that 

the  charge  was  false  will  not  of  itself  be  sufficient  to  establish 
the  malice,  unless  there  is  proof  that  the  defendant  knew  tlut 
it  was  false  ( Wakefield  v.  Smithwick,  49  N.  C.  [4  Jones],  327,  u 
disapproved  in  this  respect):  or  that  there  were  opportunities 
available  to  him  whereby  he  might  have  ascertained  the  truth, 
but  which  he  neglected.    Ibid, 

4.  Express  malice  is  malice  in  fact,  as  distinguished  from  implied 

malice,  which  is  raised  by  law  from  the  use  of  words  actionable 
per  «e.    Ibid, 

5.  The  malice  may  be  proved  by  extrinsic  evidence,  e.  g,,  ill-feeling. 

threats,  etc.,  or  by  the  words  of  the  defamatory  charge  itself, 
and  the  circumstances  accompanying  its  publication.    Ibid. 

6.  Where  the  defendant,  in  a  letter  to  the  Superintendent  of  the 

Census,  charged  the  plaintiff,  who  had  been  appointed  an  enu- 
merator, with  the  murder  of  two  Union  soldiers,  and  also  thit 
he  had,  with  others,  defrauded  defendant  out  of  his  election  to 
a  State  office  (and  there  was  evidence  tending  to  show  that  these 
charges  were  not  true),  and  complaining  that  plaintiff  had  been 
appointed  to  an  office  against  defendant's  recommendation,  it 
was  error  in  the  Court  to  withdraw  the  case  from  the  jury  and 
nonsuit  the  plaintiff,  upon  the  ground  there  was  no  evidence  of 
the  requisite  malice.    Ibid, 

7.  Whether  the  communication  is  privileged,  is  a  question  of  law 

(subject  to  review  on  appeal),  unless  the  facts  are  disputed,  in 
which  case  it  is  a  mixed  question  of  law  and  fact.    Ibid, 

SLANDER  OF  INNOCENT  WOMAN,  820. 

An  indictment  for  slandering  an  innocent  and  virtuous  woman, 
charged  that  defendant  *'  did,  by  words  spoken,  declare  in  sab- 
stance  that  said  L.  B.  was  an  incontinent  woman**:  ife&La 
8i]f!icient  description  of  the  offence  charged,  notwithstanding 
the  alle^ged  slanderous  words  were  not  set  out.  State  v.  Had- 
dock, 87;]. 

SPLITTING  ACTION,  571.     ■ 

STATE : 

Action  against  the,  187. 
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STATUTE,  401,  841. 

1.  A  remedial  statute,  enacted  to  cure  the  defects  in  the  title  to 

lands  of  one  person,  cannot  operate  to  divest  the  estate  of 
another  in  the  same  property.    McNamee  v.  Alexander,  242. 

2.  The  statute,  ch.  290.  §  1,  I^ws  1891,  declaring  that  it  shall  be 

unlawful  for  any  person,  except  the  duly  authorized  agents  of 
railroad  companies,  to  sell  or  deal  in  railroad  tickets  is  directed 
against  such  unauthorized  persons  as  engage  in  the  business  of 
buying  and  selling  tickets;  and  therefore  where  the  indictment 
charged  and  the  proof  showed  only  the  sale  of  one  ticket,  the 
sale  did  not  come  within  the  mischief  sought  to  be  remedied. 
State  V.  Ray,  736. 

3.  The  statute  {The  Code,  §  1159)  authorizing  two  Justices  of  the 

Peace  to  sit  together  in  criminal  proceedings,  is  in  harmony 
with  the  provision  of  the  Constitution,  Art.  4,  §  12,  conferring 
power  upon  the  General  Assembly  to  allot  and  distribute  judi- 
cial powers.    State  v  Flowers,  841. 

Punishing  burning  of  personal  property,  798. 

To  authorize  levy  of  school  tax,  228. 

In  reference  to  shipments  of  freight,  279. 

In  reference  to  contracts  by  corporations.  401. 

In  reference  to  practice  of  medicine,  864, 

STATUTE  OF  FRAUDS  :    See  Fraud. 

STATUTE  OF  LIMITATIONS :    See  Limitations,  Statute  of. 

STREET  RAILWAYS  :    See  Railways,  Street. 

SUB-CONTRACTOR'S  LIEN  :    See  LlEN. 

SUBROGATION,  23. 

SUBSCRIPTION  IN  AID  OF  PUBLIC  WORKS,  159. 

SUMMONS : 

The  fact  that  an  infant  was  not  personally  served  with  a  summons, 
in  a  proceeding  to  sell  lands  to  make  assets,  but  service  thereof 
was  made  upon  his  mother,  is  not  such  an  irregularity  as  will 
authorize  the  vacation  of  order  for  sale  and  its  confirmation, 
where  it  appeared  that  the  infant  was  represented  by  a  guardian 
ad  litem.  The  irregularity  was  cured  by  the  statute.  The  Code, 
§  387.     Carter  v.  Rountree,  29. 

SUPREME  COURT  :    See  Court,  Supreme. 

SURETY:  See  Principal  and  Surety,  and  Bills,  Bonds  and  Promis- 
sory Notes. 
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SURFACE  WATER: 

Railroad  may  cut  ditches  to  carry  off.  337. 

TAXATION  : 

1.  Expenses  incurred  in  establishing  graded  schools  are  not  such 

"necessary  expenses'*  as,  under  Art.  VII,  g  7  of  the  Constitu- 
tion, may  be  provided  for  by  taxation  without  the  assent  of  the 
qualified  voters  of  the  community  subject  to  the  burden. 
Goldahoro  Qraded  School  v.  Broadhurst,  228. 

2.  The  Act  of  1801.  ch.  200,  authorizing  and  directing  the  Commis- 

sioners of  Wayne  County  to  levy  a  tax  upon  the  citizens  df 
Goldsboro  township,  to  pay  the  interest  and  provide  a  sinkiog 
fund  to  meet  the  principal  of  certain  bonds  issued  in  aid  of 
graded  schools,  without  th^^  sanction  of  the  qualified  voters 
therein,  is  in  conflict  with  the  Constitution  in  that  respect,  and 
void.    Ibid. 

3.  The  statute,  ch.  137,  §  84.  Laws  of  1887,  requiring  that  a  tax- 

payer, within  thirty  days  after  the  payment  of  an  alleged  invalid 
tax,  make  a  demand  for  its  repayment  before  bringing  suit 
therefor,  is  mandatory  in  that  respect,  and  such  action  cannot 
be  maintained  without  first  making  the  demand  within  the  pre- 
scribed time.     Railroad  v.  Reidaville,  494. 

4.  The  requirement  of  demand  is  not  confined  to  claims  for  refund- 

ing any  particular  taxes,  or  taxes  alleged  to  be  invalid  on  any 
particular  account;  it  extends  to  all  taxes.    Ilmi. 

5.  The  tax  impoped  on  merchants  and  other  dealers  by  the  Act  to 

Raise  Revenue  (ch.  323,  §  22,  Laws  1891),  of  one-tenth  of  one 
per  centum  of  their  purchases,  is  not  a  tax  on  property,  but 
upon  the  ''  occupation  "  of  buying  and  selling  goods  in  the  State: 
it  is  expressly  authorized  by  the  Constitution  of  North  Carolina, 
and  is  not  in  conflict  with  the  Federal  Constitution,  notwith- 
standing the  merchandise  bought  and  sold  is  purchased  from 
persons  in  other  States.     State  v.  French^  732. 

6.  The  exception  of  "  farm  products  purchased >from  the  producer*' 

from  the  return  required  to  be  made  by  merchants  and  other 
dealers  as  the  basis  for  the  license  tax  imposed  by  the  Act  to 
Raise  Revenue  (ch.  323.  ^  22,  Laws  1891)  is  not  a  discrimination 
against  the  products  or  citizens  of  other  States;  nor  is  it  in  vio- 
lation of  the  provisions  of  the  Constitution  of  North  Carolina 
which  require  uniformity  of  taxation.     State  v.  Stevenson,  T30. 

7.  One  who  engages,  on  his  own  account,  in  the  business  of  buying 

and  selling  sewing  machines  in  this  State,  is  required  to  pay  the 
tax  and  obtain  the  license  prescribed  by  Chapter  323.  §^,  Laws 
of  1S91,  notwithstanding  the  machines  were  manufactured  in 
another  State.     State  v.  Wessellf  735. 
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TELEGRAPH  : 

1.  A  condition  by  a  telegraph  company  that  it  will  not  be  liable  for 

damages  unless  the  claim  is  presented  in  sixty  days  after  send* 
ing  the  message,  is  not  a  condition  limiting  the  liability  of  the 
company,  or  the  time  within  which  action  must  be  brought, 
and  is  a  reasonable  one,  except  in  cases  where  the  message  was 
never  delivered.    Sherill  v.  Telegraph  Co.,  527. 

2.  Where  a  telegraph  message  was  never  delivered,  an  action  insti- 

tuted within  sixty  days  after  notice  of  non-delivery  is  a  suffi- 
cient compliance  with  a  condition  providing  that  the  company 
will  not  be  liable  for  damages  where  the  claim  is  not  presented 
within  sixty  days  after  sending  the  message.    Ibid. 

3.  Plaintiff  can  maintain  an  action  against  a  telegraph  company  for 

the  non-delivery  of  a  telegraphic  message  which  was  sent  by 
his  sister,  whom  he  had  left  in  charge  of  his  house,  to  his  father 
whom  he  was  visiting,  telling  the  father  to  inform  plaintiff  of 
the  illness  of  one  of  his  children.  The  plaintiff,  on  the  face  of 
the  message,  is  the  real  party  in  interest.    Ibid. 

TENANCY  IN  COMMON : 

1.  Upon  the  trial  on  an  issue  of  sole  seizin,  it  was  in  evidence  that 

two  of  seven  tenants  in  common  had  been  in  actual  possession, 
receiving  the  rents  and  profits  and  exercising  control  over  the 
land  for  more  than  twenty  years;  one  of  these  tenants  joined 
with  the  other  five  (who  had  not  been  in  possession)  in  a  special 
proceeding  for  partition  in  which  they  alleged  they  were  equally 
and  jointly  seized;  the  other  tenant  in  possession  set  up  sole 
seizin  :  Held,  (1)  that  whatever  might  have  been  the  relation 
between  the  tenants  who  were  in  possession,  as  between  them- 
selves, it  was  error  to  instruct  the  jury  that  the  possession  of 
one  could  only  be  considered  as  tending  to  show  that  the  posses- 
sion of  the  other  was  not  adverse  to  the  remaining  tenants  ;  (2) 
although  that  tenant  who  had  been  in  possession,  but  had  joined 
in  the  proceeding  for  partition,  was  thereby  estopped  to  set  up 
any  estate  acquired  by  adverse  possession,  that  fact  in  nowise 
would  prejudice  the  right  of  the  tenant  pleading  sole  seizin  to 
assert  his  title  by  reason  of  such  possession  ;  (3)  the  Court  should 
have  so  framed  the  issues  and  instructed  the  jury  as  to  ascertain 
the  precise  extent  of  the  interest  of  each  tenant.  Henning  v. 
Warner,  406. 

2.  Where  land  is  conveyed  to  one  in  trust  for  others  as  tenants  in 

common,  the  possession  of  one  of  the  pestuis  que  trust  began 
under  such  deed,  and  continued  under  a  subsequent  deed  from 
the  same  grantor,  is  not  adverse  to  the  trustee,  and  does  not 
confer  title  as  against  the  other  beneficiaries  when  held  for  a 
period  less  than  twenty  years.     Jeter  v.  Davis,  45H. 
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TE>TANCY  BY  CURTESY : 

1.  A  tenant  by  the  curtesy  initiate  cannot  maintain  an  action  for 

the  rents  of  his  wife's  real  estate,  when  the  marriage  has  takoi 
place  since  the  Ck)n8titution  of  1868.    Thompson  v.  Wiggin*,  508. 

2.  The  only  right  attaching  to  such  tenancy  by  the  curtesy  initiate 

in  the  wife^s  real  estate,  is  the  bare  right  of  joint  occupancy 
with  the  wife  with  the  right  of  ingress  and  egress.    Ibid. 

3.  The  tenant  by  the  curtesy  initiate  is  still  a  freeholder.    Ibid, 

4.  The  common  law  estate  of  the  husband  as  tenant  by  the  curtesy 

initiate  in  the  lands  of  his  wife  was  abolished  by  Section  6,  Art 
10,  of  the  Constitution,  and  now,  by  virtue  of  that  prorision 
and  the  statutes  passed  in  pursuance  thereof,  while  the  husband 
has  an  interest,  the  right  to  enter  upon  and  occupy  the  land 
with  the  wife,  he  has  no  estate  therein  until  her  death.  Walker 
V.  Long,  510. 

5.  The  husband  cannot  maintain  an  action  in  his  name  alone  to 

recover  lands  of  which  he  is  tenant  by  the  curtesy  initiate,  hot 
the  wife  can  maintain  such  action,  either  by  joining  her  hue- 
band  or  suing  alone.     Ibid. 

6.  A  tenant  by  the  curtesy  initiate  has  not  such  estate  in  the  land 

of  his  wife  that  will  put  in  operation  the  statute  of  limitations 
against  either  the  husband  or  wife  in  favor  of  one  claiming  titk 
by  adverse  possession.    Jones  v.  Coffee,  515, 

TITLE.  EQUITABLE  : 
Cloud  upon,  242. 

Unregistered  deed  evidence  of,  248. 
When  recovery  may  be  had  upon,  679. 
When  recovery  may  not  be  had  upon,  683. 

TORT: 

The  defendant  took  into  his  possession  timber  logs  of  plaintiff,  sold 
some  and  converted  others  into  lumber,  which  he  also  sold: 
Held,  the  plaintiff  might  waive  the  tort  and  maintain  an  action 
to  recover  the  money  realized  from  the  sale  by  defendant.  TYm- 
ber  and  Land  Co.  v.  Brooks,  698. 

TREASURER,  COUNTY,  49. 

TRESPASS  : 

Defendant,  the  servant  of  a  railroad  company,  after  being  forbid- 
den, went  with  his  wagons  and  teams  upon  the  lands  of  the 
prosecutor  for  the  purpose  of  depositing  materials  Deceesarr 
for  the  construction  of  the  road  :  Hetd,  that  the  fact  that  the 
railroad  company  had  purchased  from  the  prosecutor  a  right- 
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of-way  for  one  hundred  feet  on  each  side  of  its  track,  did  not 
give  it  a  right  to  enter  on  the  lands  beyond  the  right-of-way, 
and  was  no  evidence  of  a  reasonable  belief  on  the  part  of 
defendant  that  he  had  a  right  to  make  such  entry.  State  v. 
Fisher,  817. 


1.  It  was  not  error  to  refuse  to  strike  out  the  defendant's  answer 

and  to  give  judgment  for  the  plaintiffs,  in  an  action  on  a  bond 
begun  before  a  Justice,  where  the  defence  was  payment,  upon 
the  ground  that  the  settlement  of  a  partnership  account  was 
required,  of  which  the  Justice  did  not  have  jurisdiction,  when 
the  defendant  testified  that  upon  selling  a  half  interest  in  a  part- 
nership between  himself  and  the  assignor  of  the  plaintiffs,  it 
was  agreed  that  his  half  interest  in  two  bags  of  cotton,  belong- 
ing to  the  partnership,  should  be  applied  to  the  payment  of  the 
bond,  as  the  defence  was  not  predicated  upon  such  settlement, 
but  upon  the  agreement  that  the  cotton  should  be  specifically 
applied  to  the  payment  of  the  bond  suedlon.  Hooks  v.  Hous- 
ton, 633. 

2.  For  the  same  reason  it  was  not  error  to  refuse  to  permit  the 

plaintiffs  to  show  that,  upon  an  accounting  before  the  Justice, 
the  defendant  was  indebted  to  the  plaintiffs  outside  of  the  bond 
sued  on.    Ibid, 

3.  It  is  within  the  discretion  of  the  trial  Judge  to  permit  the  defend- 

ant to  further  cross-examine  a  witness,  upon  the  close  of  the 
re-direct  examination.    State  v.  Morris,  820. 

4.  Granting  new  trial  for  newly-discovered  evidence  is  within  the 

discretion  of  the  trial  Judge.    Ibid, 

5.  Where  one  enters  a  special  appearance  and  moves  to  dismiss,  and 

excepts  to  the  refusal  of  the  motion,  his  subsequent  general 
appearance  does  not  waive  the  original  defects.  State  v.  John- 
son, 852. 

• 

6.  In  an  action  to  recover  the  possession  of  a  horse,  the  defendant 

alleged  that  be  had  purchased  it  from  plaintiff,  who  had  war- 
ranted its  soundness,  of  which  warranty  there  had  been  a  breach, 
for  which  he  set  up  a  counter-claim;  upon  issues  submitted,  the 
jury  found  that  the  plaintiff  was  not  the  owner;  that  the  defend- 
ant owed  him  $45  balance  of  purchase- money;  that  plaintiff 
warranted  the  soundness  of  the  horse;  that  it  was  not  sound, 
and  the  defendant  was  entitled  to  recover  $22.50  damages  on 
account  thereof:  Held,  (I)  that  it  was  error  in  the  Court  to  dis- 
regard the  finding  upon  the  isBue  in  respect  to  the  ownership, 
and  render  judgment  for  the  plaintiff  thereon,  such  finding  not 
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being  necessarily  inconsistent  with  the  others;  (2)  that  it  being 
uncertain,  from  the  other  issues,  whether  the  amount  awarded 
defendant  was  in  exct^ss  or  diminution  of  the  amount  found  duQ 
on  the  purchase-money,  the  verdict  should  be  set  aside  and  a 
new  trial  granted.    Komegay  v.  Komegay,  188. 

7.  In  an  action  to  foreclose  a  mortgage,  the  defendant,  among  other 

things,  set  up  the  defence  that  the  transaction  was  fraudulent, 
having  been  entered  into  by  the  parties  (brothers)  for  the  pur- 
pose of  defrauding  the  mortgagor's  creditors.  On  the  trial  the 
plaintiff  asked  to  be  allowed  to  take  a  nonsuit,  but  that  was 
denied  and  the  trial  ordered  to  proceed  :  Held,  that  the  parties 
being particeps  criminis  to  the  fraud,  there  was  no  such  coun- 
ter-claim set  up  in  the  pleadings  as  the  law  would  recognize ; 
that  the  Courts  would  not  aid  either  party,  and  there  was  error 
in  refusing  to  allow  the  plaintiff  to  abandon  his  action.  Pass 
V.  Pass,  484. 

8.  Under  the  practice  now  prevailing,  the  jury,  in  civil  actions,  does 

not  find  a  general  verdict,  but  responds  to  specific  issues  elimi- 
nated from  the  pleadings,  and  hence,  it  is  not  erroneous  to  deny 
a  prayer  for  an  instruction  that,  upon  the  evidence,  a  party  is 
not  entitled  to  recover.     Bottoms  v.  Railroad,  72. 

9.  The  failure  of  the  Judge  to  give  instructions  which  he  might 

have  properly  given  if  asked  in  apt  time,  is  not  ground  for 
reversal,  if  the  motion  is  made  for  first  time  after  verdict. 
Blackburn  v.  Fair,  465. 

10.  A  general  assignment  of  error  to  the  charge  of  the  Judge  will 

not  be  considered.  It  is  not  required  that  an  exception  to  the 
charge  shall  be  specifically  noted  at  the  time,  but  it  is  the  duty 
of  the  appellant  to  make  specific  assignment  of  error  in  the 
charge  in  the  case  on  appeal.     Hinson  v.  Powell,  534. 

11.  It  was  prejudicial  to  defendant  for  the  Court  to  tell  the  jury  that 

he  knew  of  no  direct  testimony  tending  to  show  plaintiff's 
knowledge  of  the  character  of  machinery  used  by  which  he  was 
injured,  and  of  his  consent  to  its  use,  when  plaintiff  was 
present  and  saw  the  pole  u^ed,  and  the  manner  of  its  use  ;  and 
the  error  was  not  cured  by  leaving  it  to  the  jury  to  say  what 
were  the  facts,  after  having  called  their  attention  to  the  conten- 
tion of  defendant's  counsel  in  regard  to  these  facts.  Young  v. 
Cotistruction  Co.,  618. 

12.  Where  there  has  been  error  by  the  Court  below  in  respect  to  one 

issue  incidental  to  the  others,  and  which  does  not  affect  the 
others,  this  Court  will  direct  a  new  trial  only  as  to  that  issue. 
Jones  V.  Coffey,  515. 


INDEX.  ,  957 


13.  The  failure  to  give  instructions  not  asked  is  not  error.     Hooks  v. 
Houston,  623. 

Judge's  charge,  238,  406,  480,  455,  703,  780,  820. 

Instructions  on  issue  in  bastardy,  846. 

When  issues  submitted  are  confused  and  calculated  to  mislead  the 
jury  a  new  trial  will  be  granted,  72. 

Reception  of  irrelevant  testimony  will  not  warrant  new  trial  when 
harmless,  520. 

Practice  when  new  trial  ordered  by  Supreme  Court,  11,  504. 

By  Jury,  422,  430,  576. 

Removal  of  :    See  Removal  of  Cause. 

TRUST  AND  TRUSTEE : 

1.  Plaintiffs  conveyed  to  T.  a  tract  of  land,  and  to  secure  payment 

of  the  purchase-money  T.  conveyed  the  same  land  to  a  third 
person,  atad  both  deeds  were  duly  registered;  subsequently  the 
defendant  purchased  a  portion  of  the  land  from  T.  with  a  notice 
of  the  trust,  paid  the  purchase- money  therefor  to  the  trustee, 
who  paid  it  to  plaintiffs,  who  did  not  know  that  it  arose  from  a 
sale  of  the  land,  and  thereupon,  without  the  knowledge  of 
plaintiffs,  the  trustee,  on  the  margin  of  the  registry  of  the  deed 
in  trust  wrote  an  instrument,  not  under  seal,  purporting  to 
release  that  portion  of  the  land  purchased  by  defendant:  Held, 
( 1)  that  even  if  the  attempted  release  had  been  under  seal  it 
would  have  been  ineffectual,  as  the  statute  authorizing  such 
mode  of  release  confers  no  power  upon  a  trustee  to  release 
specific  parts  of  the  property  conveyed,  and  especially  where 
the  secured  debt  remained  unsatisfied;  (2)  the  defendant  was 
entitled  to  have  the  money  paid  by  him  repaid,  and  a  lien  estab- 
lished upon  the  land  for  that  purpose;  (8)  while  the  defendant 
was  not  entitled  to  recover  betterments,  upon  an  inquiry  of  the 
amount  of  damages  for  the  use  and  detention  of  the  lands  to 
which  plaintiffs  were  entitled,  it  was  competent  for  him  to  show 
the  value  of  the  improvements  of  a  permanent  character,  of 
which  plaintiffs  would  have  actual  benefit.  Broivne  v.  Davis,  23. 

2.  Equity  will  not  permit  a  trust  to  fail  for  the  want  of  a  trustee; 

and  where  it  can  be  seen  from  the  face  of  the  instrument  creating 
the  trust,  either  by  its  express  terms,  or  from  the  nature  of  the 
transaction,  or  the  context,  that  it  was  the  purpose  of  the 
grantor  to  convey  an  estate  in  fee,  a  court  of  equity  will  correct 
and  reform  the  deed  by  supplying  the  technical  words  necessary 
to  carry  out  the  intention  of  the  grantor.    Moore  v.  Quince,  85. 
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3.  A  woman,  in  contemplation  of  marriage,  conveyed  property  to  a 

trustee,  *'  his  executors  and  administrators,"  in  trust  for  her 
sole  and  separate  use  for  her  life,  and  then  in  trust  for  such 
child  or  children  as  she  might  leave  surviving  ;  but  if  she 
should  "die  without  making  any  last  will  and  testament,  then, 
and  in  that  case,  the  said  property  shall  become  the  property  of 
J.  M.  (the  husband),  and  the  said  trustee  shall  reconvey  to  the 
grantor  or  to  the  said  J.  M.,  or  the  survivor  of  them."  The  wife 
died  intestate  and  without  issue,  but  leaving  the  husband  sur- 
viving: Held,  that  the  instrument  upon  its  face  contained  saf* 
ficient  evidence  of  a  manifest  purpose  of  the  grantor  to  convey 
an  estate  in  fee  to  the  trustee  in  trust  for  the  grantor  for  her 
life,  and  in  the  event  of  her  death  intestate  and  without  issue, 
that  he  should  reconvey  the  property  to  the  husband  in  fee,  and 
that  a  decree  directing  the  reformation  of  the  deed  in  those 
respects  thould  be  made.    Moore  v.  Quince^  So, 

4.  An  oral  declaration  of  a  trust,  made  contemporaneously  with  the 

transmission  of  the  title,  may  be  established,  even  without  a 
consideration.  No  particular  form  of  words  is  necessary. 
Blackburn  v.  Blackburn,  488. 

5.  A  duly-appointed  trustee  of  a  religious  society  may  maintain  an 

action  for  the  removal  of  faithless  or  incompetent  trustees,  and 
compel  them  to  convey  the  property  held  by  them  to  the  pur- 
poses for  which  it  was  designed,  and  such  trustee  may  also 
maintain  an  action  to  set  up  a  lost  deed  executed  for  the  benefit 
of  the  cestui  que  trust,    Na^h  v.  Sutton,  550. 

6.  In  the  absence  of  such  trustee  and  a  governing  body  authorized 

to  appoint,  any  member  of  a  religious  society  has  such  a  bene- 
ficial interest  as  will  enable  him,  in  behalf  of  fellow- members, 
to  maintain  such  action  as  may  be  necessary  to  protect  their 
common  interest.     Ibid, 

7.  A  trustee  of  a  religious  society  instituted  a  special  proceeding,  in 

which  he  demanded  judgment  that  certain  other  trustees  should 
be  removed,  and  that  a  lost  deed  should  be  set  up  and  a  trust 
therein  declared.  A  demurrer  for  misjoinder  of  causes  of  action 
was  sustained  by  the  Clerk,  and  affirmed  on  appeal  by  the  Judge: 
Held,  (1)  that  there  was  no  error  in  sustaining  the  demurrer; 
(2)  that  the  question  of  jurisdiction  being  involved  in  the  appeal 
from  the  Clerk,  the  plaintiff,  on  the  hearing  thereof,  would  not 
be  allowed  to  abandon  the  causes  of  action  of  which  the  Clerk 
could  not  take  cognizance,  and  rely  upon  that  of  which  he  had 
jurisdiction  in  order  to  acqure  a  status  in  Court  in  term-time. 
Ibid, 

Possession  of  cestui  que  trust  as  against  trustee,  458. 
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ULTRA  VIRES,  159. 

UNDERTAKING : 

When  objection  to,  too  late,  39. 

USURY : 

1.  In  an  action  to  recover  judgment  upon  notes  secured  by  mortgage 

and  for  a  foreclosure  of  the  mortgage  the  defence  of  usury  may 
be  pleaded,  and  if  established  the  plaintiff  forfeits  the  entire 
interest.  The  rule  is  otherwise  when  the  debtor  comes  into 
Court  asking  equitable  relief;  he  must  then  do  equity  by  pacing 
legal  interest.     Oore  v.  Leioia,  539. 

2.  The  custom  of  merchants  will  not  be  permitted  to  modify  the 

usury  laws.     Ibid. 

VENDOR  AND  VENDEE: 

1.  That  the  vendee,  in  a  contract  for  a  sale  of  land,  remained  silent, 

when  the  contract  was  mutilated  under  the  directions  of  the 
vendor,  is  not  sufficient  evidence  of  an  abandonment  of  his  rights 
under  the  contract,  nor  is  it  sufficient  evidence  of  a  change  of 
the  relations  from  vendor  and  vendee  to  landlord  and  tenant,  to 
give  a  Justice  of  the  Peace  jurisdiction  of  an  action  to  summa- 
rily eject  the  defendant  vendee.     Boone  v.  Drake,  79. 

2.  A  contracted  to  purchase  land  from  C,  but  did  not  pay  the  entire 

purchase- money;  C.  instituted  an  action  and  recovered  judg- 
ment, under  which  the  land  was  sold  for  the  satisfaction  of  the 
balance  due,  when  the  plaintiff  became  the  purchaser  and 
entered,  and  thereupon  A.  rented  from  her  for  the  remainder  of 
the  current  year.  Prior  to  the  sale,  A.  had  executed  an  agricul- 
tural lien  to  the  defendant,  who  had  notice  of  the  action  to 
foreclose  for  advances  made  and  to  be  made  for  the  year:  Held, 
(1)  that,  by  virtue  of  the  agreement  to  lease,  the  relation  of  A. 
was  changed  from  that  of  vendee  to  that  of  tenant  of  the 
plaintiff,  and  the  lien  of  the  landlord  took  precedence  of  that 
of  defendant  for  advances,  notwithstanding  the  priority  of  the 
latter  in  time.    Spruill  v.  Arrington,  192. 

3.  Neither  the  vendor  nor  the  assignee  of  the  vendee  in  an  executory 

contract  to  convey  land  (the  assignee  having  received  the  legal 
title  from  vendor)  is  estopped  by  false  representations  made  by 
the  vendee,  while  in  possession,  to  a  third  party  in  relation  to 
the  boundary  of  the  tract,     Boy  den  v.  Clarke,  664. 

4.  The  vendor,  in  an  executory  contract  to  convey  land,  may,  after 

the  death  of  the  vendee,  maintain  an  action  against  the  vendee's 
heirs  at  law  and  representatives  to  enforce  his  lien  for  the  pur- 
chase-money without  proceeding  first  against  the  administrator; 
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and  a  purchaser  at  a  sale  made  under  a  judgment  in  such  action 
will  acquire  the  legal  and  the  equitable  title  of  the  parties. 
Harper  v,  McCombs,  714. 

VARIANCE :    See  Indictment. 

VENIRE  DE  NOVO,  265. 
VERDICT,  SPECIAL,  764. 

VOTERS : 

Majority  of  qualified  voters  necessary  to  validity  of  bonds  issued 
by  counties,  townships,  etc.,  for  railroad  building,  159. 

WAIVER : 

Of  option,  97. 
Of  tort,  698. 

WARD:    See  Guardian  and  Ward. 

WILL : 

1.  To  establish  a  nuncupative  will,  it  is  not  necessary  that  the  per- 

sons called  by  the  testator  to  witness  his  testamentary  declara- 
tion should  have  been  designated  by  him  by  name;  and  hence, 
where  several  witnesses  testified  that  the  testator,  shortly  before 
his  death,  declared  his  will,  and  called  upon  all  the  persons 
present  to  take  notice  and  witness  the  fact,  and  there  were 
among  the  number  several  persons  competent  as  witnesses,  who 
approached  the  bedside  and  heard  the  declaration,  it  was  not 
error  in  the  Court  to  instruct  the  jury  there  was  evidence  from 
which  they  might  find  the  fact  of  the  making  of  the  will.  Long 
V.  Fou8t,  114. 

2.  A  will,  with  two  subscribing  witnesses,  admitted  to  probate  in 

common  form  prior  to  1856,  upon  proof  by  one  of  the  said  wit- 
nesses, was  properly  proven.     Cowles  v.  JReaius,  417. 

3.  A  will  devised  certain  lands  to  widow  of  testator  for  life,  with 

power  to  the  executors  therein  named  (of  whom  the  life-tenant 
was  one)  to  sell  and  convey  after  the  termination  of  the  life- 
estate:  Held,  that  the  deed  of  the  surviving  executor  was  valid 
to  convey  the  land,  though  the  death  of  the  widow  was  not 
proved,  that  fact  being  presumed.    Ibid. 

4.  A  condition  in  a  will,  precedent  to  the  vesting  of  an  estate  therein 

devised,  may  be  valid,  notwithstanding  there  is  no  ulterior  lim- 
itation of  such  estate.     Tilley  v.  Kingy  461. 

5.  The  testator  devised  a  tract  of  land  to  his  widow  for  life,  and  if 

his  grandson  ''stays  with  us  until  after  our  deaths  and  takes 
care  of  us,  then  I  give  and  bequeath  this  tract  to  him  forever.*' 
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The  testator  made  other  provisions  for  his  children,  among  them 
being  the  father  of  the  said  grandson:  Heldy  that  the  require- 
ment that  the  grandson  should  remain  with  the  testator  and  his 
wife  and  care  for  them  until  their  deaths,  constituted  a  condi- 
tion precedent  to  the  vesting  of  the  estate  in  the  land  devised  to 
him.     TUley  v.  King,  461. 

6.  Upon  the  trial  of  an  issue  devimwU  vel  non,  the  form  of  the  issue. 

**  Is  the  paper- writing  propounded,  *  ♦  *  and  every  part 
thereof,  the  last  will  and  testament  of  the  deceased  ?**  isin  accord- 
ance with  the  precedents  and  proper.   Comeliua  v.  Brawley,  542. 

7.  The  widow  and  devisee  of  the  testator  is  a  competent  witness  to 

prove  the  fact  that  the  script  propounded  was  found  among  the 
valuable  papers  <»f  the  deceased.     Ibid, 

8.  An  instruction  to  the  jury  that  the  burden  of  establishing  the 

authenticity  of  the  script  offered  as  a  will  was  upon  the  pro- 
poundpFH,  and  the  proof  thereof  munt  be  *' affirmative  and 
direct,"^  was  correct,  and  a  subHtantial  compliance  with  a  prayer 
for  instruction  that  such  proof  must  be  ''affirmative  and  dis- 
tinct:'   Ibid. 

9.  Where  (he  proof  showed  that  the  script  propounded,  as  a  holo- 

graph will,  was  found  in  a  small  drawer  of  a  book-case  in  the 
room  which  the  alleged  testator  occupied  at  hirt  death,  with  his 
deedy  and  other  papers:  Held,  to  be  such  a  finding  **  among  the 
valuable  papers  of  the  decedent"  as  will,  in  connection  with  the 
other  evidence  required  by  the  statute  in  respect  to  handwriting, 
authorize  its  probate.    Ibid. 

10.  Lauds  under  a  devise — "  I  give  and  bequeath  to  my  ^^on  two-thirds 

of  my  land  on  the  lower  part,  including  my  d  welling- hnu^e  and 
outbuildings,  including  two-thirds  of  the  bottom  and  two-thirds 
of  the  upland;  and  the  other  third  of  my  land  I  give  and  bequeath 
to  the  heirs  of  my  daughter.  I  want  it  divided  to  the  best  advan- 
tage to  both  parties" — must  be  partitioned  according  to  the  quan- 
tity and  not  the  value  of  the  land.     McClure  v.  Taylor,  641. 

11.  A  codicil  will  not  be  interpreted  to  revoke  or  change  distinct  pro- 

visiot  8  in  the  will,  unless  it  appesrH  from  the  terms  used,  or  by 
clear  implication,  that  it  was  the  purpose  of  the  testator  to 
make  such  revocation  or  alteration.    Rhyne  v.  Tarreneef  652. 

12.  A  testatrix  devised  to  her  four  daughters  '*  four-eighths  of  all  my 

estate  for  their  natural  lives,  then  to  be  equally  divided  among 
their  respective  children";  in  a  codicil  she  provided  that  her 
house  and  lot  and  farm  should  * 'remain  as  it  is,  so  that  all  of 
them  (her  children)  that  wish  can  have  a  home  on  it,  unless 
they  wish  to  dispose  of  it  otherwise":  Held,  that  the  codicil 
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did  not  enlarge  the  life-estate  of  the  devisees  under  the  will 
into  fee-simple  estates.     Rhyne  v.  Tbrrence.  652. 

13.  Under  a  devise,  in  a  residuary  clause,  that  the  surplus  of  tests- 
tor's  estate  should  be  equally  divided  between  P. ,  M.  and  thi 
children  of  S.,  '^share  and  share  alike,  to  each  and  every  d 
them,  their  executors,  administrators  and  assignees  absolutelT 
forever,"  the  devisees  took  per  capita,  and  a  child  of  S.. 
born  after  the  testator,  was  entitled  to  share  ^eith  the  oiber 
children.    Cvlp  v.  Lee.  675. 

WITNESS : 

Plaintiff  is  a  competent  witness  to  testify  as  to  a  contract  niade  with 
a  deceased  agent  of  a  railroad  company,  in  regard  to  the  com- 
pany furnishing  cars  for  the  transportation  of  plaint IfTs  cattle. 
Roberts  v.  Railroad,  670. 

To  place  of  deposit  of  holograph  will.  542. 

WOODS,  BURNING: 

TTie  Code,  §  191.  providing  that  actions  for  the  recovery  of  penalties 
must  be  brought  in  the  county  where  the  cause  of  action  anwe. 
applies  to  those  actions  of  which  the  Superior  Court  has  juris- 
diction;  it  does  not  embrace  those  within  the  jurisdiction  of  Jus 
tices  of  the  Peace.    Fisher  v.  BuUard,  574. 

WRITING : 

Comparison  of  by  expert,  316. 
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